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Expulsion 


of   students,   vol. 
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Double,  vol.  ii,  p.  102. 

Protection  ol  attorney's  lien,  on 
substitution,  vol.  i,  p.  352. 

Stay  for  nonpayment  of,  vol.  vii,  p. 
267;  vol.  xii,  p.  328. 

"To  abide  the  event,"  vol-  v,  p.  48. 

Charging  third  persons,  vol.  i,  p. 
2G5. 

Charging  third  person  defending 
with  costs,  vol.  vi,  p.  50. 

Title  to  costs,  vol.  vi,  p.  336;  vol.  x, 
p.  401. 

Term  fees,  vol.  x,  p.  227. 

Stenographer's  fees  as  taxable  dis- 
bursements, vol.  x,  p.  58. 

Authority  of  taxing  officer  to  tax 
disbursements,  vol.  ix,  p.  413. 

Ketaxation  of  costs,  vol.  xiv,  p.  22. 

Imprisonment  of  plaintiff  on  judg- 
ment for  costs,  voL  xiii,  p.  318. 

Security  For. 

Jn   actions   by  and  against   trustees 

in  bankruptcy,  vol^  ix,  p.  377. 
In  actions  by  and  against  executors 

and    administrators,    vol.    ix,    p. 

382. 
When  application   for  security  for 

costs  must  be  made,  vol.  ix,  p.  70. 
Waiver  of,  vol.  vi,  p.  168. 

As  Terms. 

On    amendment    of   pleadings,    vol. 

vii,  p.  82;  vol.  xii,  p.  367. 
On  postponement  of  trial,  vol.  xi,  p. 


COUNSEL  FKES. 

1  for  separation,  vol.  < 


2,16. 


In    1 


to    annul   marriage,   vol. 

viii,  p.  139. 
Allowable    to     executors,     trustees, 

etc..  vol.  x.  p    184. 
On  judicial  settlement  of  executors, 

administrators,    etc.,    vol.    xii,    p. 


COUNTERCLAIM. 

Arising  out    of   identical    facts    as 
claim,  vol.  ix,  p.  242. 


Discontinuance  of  s' 


COURTS. 

Places  for  holding,  vol.  xv,  p.  292. 
Disqualification  of  judges,  vol.  xvi, 

P-  378. 
Jurisdiction  of  nonresidents,  vol.  iv. 

New  York  municipal;  jurisdiction 
of  nonresidents,  vol.  vi,  p.  400. 

Allegation  and  proof  of  residence 
in  action  in  inferior  courts,  voL 
viii,  p.  372. 

Jurisdiction  of  subject- matter,  vol. 
vii,  p.  48- 

Effect  of  assignment  to  appellate 
division  on  powers  of  justice  of 
supreme  court,  vol.  xii,  p.  302. 

CREDITOR'S  SUIT. 

To  reach  surplus  income,  vol.  iii, 
p.  163;  vol.  xiii,  p.  188. 

CRIMINAL  LAW. 

Informations,  vol.  Tx,  p.  231. 

Sufficiency  of  information  .to  sup- 
port warrant  of  arrest,  vol.  x,  p. 
178. 

Procurement  of  crime  by  com- 
plainant, vol.  x,  p.  245. 

Authority  to  make  arrests,  vol.  x, 
p.  44. 

Right -of  police  officers  to  forcibly 
enter  premises,  vol.  xvi,  p.*4"o. 

Search  of  person  and  property  of 
accused,  vol.  xvi,  p.  153. 

Delay  of  preliminary  examination 
of  accused,   vol.  viii,  p.  54. 

Preservation  of  testimony  by  magis- 
trates, vol.  ix.  p.  3S7. 

Presentments  by  grand  juries,  vol. 
xvi.  p.   15. 

Inspection  of  grand  jury  s  minutes, 
vol.  xi,  p.  308. 

Motions  to  set  aside  indictments, 
vol.  viii,  p.  36. 

Necessity  of  actual  presence  of  ac- 
cused in  court  during  progress  of 
case,  vol.  xiv.  p.  124. 

waiver  of  defense  of  former  jeop- 
ardy, vol.   xii.  p.  285. 

Proof  of  character  or  reputation  of 
complainant,  vol.  xi,  p.  348. 

Compensation  of  assigned  counsel, 
vol.  vii,  p.  119;  vol.  x,  p.  316. 

Fictitious  business  names,  vol.  xii, 
P   343- 

Ball  playing  and  other  sports  on 
Sunday,  vol.  xv,  p.  150. 

Confessions  of  accused,  vol.  xiii,  p. 
285. 
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Authority  of  taxing  officer   io  tax, 

vol.  ix,  p.  413. 
Stenographer's  iecs  as  taxable,  vol, 

x,  p.  58. 

DISCONTINUANCE^ 

Of  suit  after  counterclaim,  < 

vi,  p.  ro2. 
Right    of   plaintiff   to,    vol.    vii,    p. 

425- 

DISCOVERY  AND  INSPECTION.  J 

Of  papers  before  trial,  vol.  v,  p. 
265;  vol.  xiii,  p.  448. 

Application  for  inspection  of  locus 
in  quo,  vol.  ix,  p.  272. 

Physical  examination  of  plaintiff  be- 
fore trial,  vol.  i,  p.  171;  vol.  xii, 
p.  272. 

Physical   examination  of  parties 


Evidence    of    adultery,    vol.    xi,    p. 

104. 
Interlocutory  judgment,  vol.  xiii,  p. 

Modification  of  decree  as  to  ali- 
mony, vol.  v,  p.  9;  vol.  vii,  p. 
178;  vol.  xi,  p.  292. 

Permission  to  divorced  spouse  to 
remarry,  vol.  bt,  p.  464. 

Validity  of  foreign  divorce,  vol  v, 
p.  97;  vol.  xvi,  p.  310. 

Custody    of    children,    vol.    vii,    p. 


300. 
Dower 


after,  vol.  . 


,  vol  DOGS. 

Tax  on 


matrimonial 


p.  I 


DISMISSAL  OP  APPEAL. 

By    appellate    division    for    default 
of  printed  papers,  voL  vii,  p.  484. 

DISMISSAL  OF  COMPLAINT. 

For  neglect  to  prosecute,  vol.  i,  p. 

326. 
On  the  merits,  vol.  11,  p.  249;  vol. 

xi,  p.  UN- 
DISPUTED CLAIMS. 

Compromise  of,  vol.  xv,  p.  83. 
Reservation  till  judicial  settlemen 

vol.  xi,  p.  318. 
Costs  on,  vol.  vii,  p.  142- 

DIVORCE. 

Identification  of  defendant  on  aer 
imons,  vol.  vii,  p.  45. 
o-respondent,  vol.   x. 


EASEMENTS. 

Unauthorized  o 
xvi,  p.  51. 

ELECTION  OF  REMEDIES. 

Suit  for  fraud  after  suit  on  c 
tract,  vol.  iv,  p.  93. 

ELECTIONS. 

Acquisition  or  loss  of  voting  r 
dence   by.  students,    vol.    viii, 


ELECTRICITY. 

Remedies  for  refusal  to  supply,  vol. 


Rights 

119. 
Allowance  of  alimony  and  counsel 

fees,  vol.  i,  p.  2Z& 
Alimony  after  remarriage,  vol. 

34°- 
Physical  examination  of  parties,  vol. 

ix,  p.  438. 


EQUITY. 

Adequate  remedy  at  law  as  de- 
fense, vol.  viii,  p.  208. 

Relief  against  judgments  obtained 
by  fraud,  vol.  ii,  p.  382. 


>i 
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Distribution  of  damages  for  death  GAS. 

by  negligence,  vol.  xv,  p.  184.  Remedies  for  refusal  to  supply,  vo' 

Costa   against,   on   disputed   claims,  viii,  p.  199. 

vol.  vii,  p.  142. 
Counsel  fees  allowable  to,  vol.  x,  GIFTS. 

_P-  l8f,  .....        ,  Of  bank  deposits,  vol.  xii,  p.  351. 

Counsel  fees  on  judicial  settlement, 

GOOD  WILL. 


Co. 


wP,' 


of,  vol.  xvi,  p.  401. 


Valuation  of,  vol.  xii,  p.  277. 


EXEMPTION. 

Of  pension  moneys  after,  death  of  GRAND  JURY. 

iner,  vol.  vii,  p.  465.  Inspection  of  minutes  < 

of  exemption  from  execu-  p.  308. 

fol.  x,  p.  393.  Presentments  by,  vol.  xt 


Of  referees,  vol.  x,  p.  287. 
Of  referees  and  sheriffs  on  jt 

sales,  vol.  xiii,  p.  36. 
Sheriff's  calendar  fees,  vol. 


GUARDIANS. 

Qualifications     of     guardians 
litem,   vol.  xii,  p.  208. 


FOREIGN  CORPORATIONS. 

Jurisdiction  of,  vol.  iv,  p.  243. 

Service  of  summons  on,  vol.  ii,  p. 
73;  vol.  ix,  p.  265. 

Licenses  of  foreign  corporations, 
vol.  xiii,  p.  370. 

Taxation  of  foreign  corporation  do- 
ing business  in  this  state,  vol.  v, 

FORMER  ACTION  PENDING. 

Defense  of,  vol.  iii,  p.  215 ;  vol.  xiii, 


FRAUD. 

Annulment  of  marriage  for,  vol.  i, 

p.  382;  vol.  x,  p.  473. 
Equitable   relief  against  judgments 

obtained   by,   vol.   ii,  p.  38a. 
Following      proceeds     of     personal 

property  unlawfully  acquired,  vol. 

ii,  p.  IO. 
Fraudulent  sales  of  merchand'se  in 

bulk,   vol.   xiii,   p.   465. 
Remedy  for,  after  suit  on  contract, 


FUNERAL  EXPENSES. 

Remedies    for    nonpayment,   vol.   x, 


GARNISHMENT. 

Of  wages,  vol. 


:,  p.  256. 

HIGHWAYS. 

Dedication,  vol.  xiv,  p.  259.  ' 

By  user,  vol,  xi,  p.  459. 

Abandonment,  vol.  xiii,  p.  234. 

Title  of  abutting  owners,  vol.  xii, 
p.  189. 

Abutter's  rights  in  trees  in  high- 
ways, vol.  xiv,  p.  317. 

Private  action  .'for  encroachment, 
vol.  xiii,  p.  206. 

Excavations  and  areas  In  and  near, 
vol.  xiv,  p.  160. 

Power  of  municipality  to  permit 
obstructions  or  encroachments  on 
sidewalks,  vol.  xvi,  p.  347. 

Title  to  improvements,  vol.  xii,  p. 
37«- 

Negligence  of  highway  officers  in 
providing  guards  on  bridges,  vol. 
xv,  p.  298. 

Liability  of  municipality  for  in- 
juries to  pedestrians  by  ice  01 
snow  on  sidewalk,  vol.  xv,  p.  320 

Maintenance  in  safe  condition  foi 
bicyclists,  vol.  viii,  p.   116. 

Bicycle  sidepaths,  vol.  x,  p.  5. 

Use  by  automobiles,  vol.  x,  p.  97. 
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JUDICIAL  SALE. 

Of   real   property,   notice,   vol.   viii, 

P-  357- 
Fees  of  referees  and  sheriffs,' voL 


Injunction  against  summary  pro- 
ceedings, vol.  xiv,  p.  150. 

Recovery  of  rent  after  removal  of 
tenant  by  summary  proceedings, 
vol.  vi,  p.  228;  vol.  vii,  p.  161. 

Constructive  eviction,  vol.  lii,  p.  75 ; 


u,  p.  , 


JURISDICTION. 

Of  inferior  courts   under  Constitu- 
tion of  1804,  vol.  vi,  p.  ioo. 

Loss  of,  by  adjournment 
court,  vol.  x,  p.  78. 

Of  nonresidents,  vol.  iv,  p.  243. 


:'s 


Of  subjec 


vol. 


i,p.4& 


JURY. 

Waiver  of  in  courts  not  of  record, 
vol.  xiii,  p.  350. 

Struck  juries,  vol.  xvi,  p.  361. 

Communications  between  judge  and 
jury  after  retirement  of  jury,  vol. 
i,  P;  3:  vol.   vii,  p.  481. 
•  Coercion  by  court,  vol.  x,  p.  88. 

Use  of  affidavits  of  jurors  on  mo- 
tion as  to  verdict,  vol.  vi,  p.  212. 

Framing   issues    for   trial   by   jury, 
vol.   xii,  p.  415. 

Trial   of   special   issues   by   jury   in 
equitable  actions,  vol.  vi,  p.  258. 

Trial   by   jury   of 


Damages  for  eviction  of  tenant,  vol 
xv,  p.  463. 

Remedy  of  tenant  for  failure  of 
landlord  to  make  repairs,  vol.  xvi, 
P-  45'. 

Effect  of  bankruptcy  of  tenant  on 
lease,  vol.  xiv,  p.  379. 

Notice  necessary  to  terminate  ten- 
ancy, vol.  xiv,  p.  343. 

Duty  of  tenant  to  surrender  posses- 
sion, vol.  v,  p.  137. 

What  constitutes  holding  over  by 
tenant,  vol.  xii,  p.  407. 

Acceptance  of  surrender  of  tenancy, 
vol.  xi,  p.  475. 

Attempt  to  relet  as  acceptance  of 
surrender,  vol.  xii,  p.  436. 

LIBEL  AM)  SLANDER. 

Privilege  of  attorney,  vol.  x,  p.  68. 
Use  and  effect  of  innuendo,  vol.  xiv, 

p.  40;. 
Publication  of  photograph,  vol.  xiv, 

p.  215. 


>nial  a 
Withdrawal  of  j 


vol.  : 


1,  92. 


JUSTICE  OF  THE  PEACE. 

Deputation  to   se 

vii,  p.  314- 
Attorneys  in  courts  of,  vol.  xv,  p. 


LIEN. 

Of  bailees,  vol.  x,  p.  130. 

Enforcement   of   bailee's, 

p.   107. 


1   of  judgment   c 
in  fact.  vol.  xvi,  p.  280. 

Extent  of  relief  on  appeal  to  coun- 
ty court  on  the  law,  vol.  viii,  p. 
294. 

Award  of  new  trial  on  reversal  by 
county  court,  vol.  xii,  p.  124. 

Cosls  on  appeal   for  new  trial,  vol. 


,        .  xiii,  p.   154. 

Of  attorneys  on  alimony,  vol.  vii, 

P-  257- 
Of  attorneys  on  trust  property,  vol. 

Of  attorney  in  surrogate's  court, 
vol.  vii,  p.  165. 

Enforcement  of  attorney's,  vol.  viii, 
p.  74- 

Enforcement  of  attorney's  in  surro- 
gate's court,  vol.  x,  p.  32. 

LIMITATIONS. 

Suspension  of  statute  by  absence 
from  state,  vol.  i,  p.  212;  vol.  xvi, 
p.  208. 

Supplementary   proceedings,    vol. 


LANDLORD  AND  TENANT. 


LIQUOR-TAX  CERTIFICATE. 

As  property,  vol.  ix,  p.  452. 
Revocation  of,  vol.  vii,  p.  9;  vol 
p.  9;  vol.  xiii,  p.  250. 
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Separate  actions  for  injuries  to  per- 
son and  property,  vol.  iv,  p.  212. 

Proximate  cause  of  death  by 
wrongful  act,  vol.  h',  p.  404. 

Damages  recoverable  for  death  by. 


1  Lloyd's  policies,  vol.  iv, 
n  new  defendants,  vol.  i. 


..  so. 


Private  action  for  official  negli- 
gence, vol.  xi,  p.  216. 

Trespass  by  blasting,  vol.  iii,  p.  328. 

Evidence  of  negligent  emission  of 
sparks  by  locomotive,  vol.  ix,  p. 
32+  . 


NEW  TRIAL. 

For  perjury  of  v 

p.  m- 

For  improper  remarks  of  counsel, 
vol.  xv,  p.  368. 

For  newly  discovered  evidence,  vol. 
xvi,  p.  116. 

Availability  of  objection  that  ver- 
dict is  against  weight  of  evidence, 


Cost 


in,  vol. 


'■  73- 


PARTNERSHIP. 

In  realty,  vol.  xiii,  p.  123. 
Statutes  regulating  business  r 

vol.  1,  p.  376. 
Right  to  use  firm  name,  vol.  xi 


PAYMENT. 

Accord   and   satisfaction  by  partial, 
■  vol.  xii,  p.  444. 


N.  Y.  MUNICIPAL  COURT. 

Jurisdiction  of  inferior  courts  under 
constitution   of    1894,   vol.   vi,  p. 


NOTICE. 

Of  judicial  sale,  vol.  viii,  p.  357. 

Prerequisite  to  punishment  for  coi 
tempt,  vol.  xii,  p.  175. 

NOTICE  OF  PENDENCY. 


NOVATION. 


OFFICERS. 

Private   action    for   damages    from 
neglect  of  official  duty,  vol.  xi,  p. 


PENSION. 

Exemption  after  death  of  pensii 
vol.  vii,  p.  465. 

PERJURY. 

As  contempt,  vol.  vii,  p.  216. 
As  ground  for  new  trial,  vol.  v 
193. 

PHYSICIAN. 

Registry    as    prerequi 

pensation,  vol.  viii,  p.  igo. 
Prescriptions     and     certificates     as 

confidential   communications,    voL 

xiv,  p.   106. 
Waiver   of    privileged    ■ 

tion,  vol.  vii,  p.  343. 


com- 


PARENT  AND  CHTLD. 

Adoption,  vol.  vii,  p.  33. 
Parent's    liability    for    support    of 
minor  children,  voL  i,  p.  296. 

PARTIES. 

Misjoinder,  vol.  xiv.  p.  38. 
Substitution     of     representative    of 

deceived  partv.  vol.  ix.  p.  302. 
Substitution    of    sheriff's    indemni- 


363. 
Effect  of  amendment  on  progress  of 

case,  vol.  viii,  p.   lot. 
Terms  on  amendment  of,  vol.  vii, 

82;  vol.  xii.  p.  367. 
Leave    to   amend    cr   answer    aft' 

sustaining   or   overruling   of   1' 
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REAL  PROPERTY.  REFERENCE. 

Delivery   of    deed    after    death   of  I«    attorney's    action    for    services, 

grantor,  vol.  xvi,  p.  275.  ™.  «>  P-  *72\  vol,  xiv,  p.  56. 

Tenancy  by  the  curtesy,  vol.  xv,  p.  Of  issues  arising  on  motions,  vol 

22a  'V>P-  ^               ,       . 

Tenancy  by  the  entirety,  vol.  i,  p.  Form    of   report   of   referee    after 

130.  trial  of  issues  of  fact,  vol.  vii,  p. 

Possession  as  notice  of  an 'interest,  _,  4W-  ... 

vol.  xv,  p.  361.  Extension  of  time  to  report,  voL 


Compensation  of   referees,   voL   : 


Descent  to  and  through  aliens, 

xiv,  p.  419, 
Title  of  abutting  owners  to  fee  of 

highways,  vol.  xii,  p.   189,  Fees  on  judicial  sales,  vol.  wit,  p. 

Title   to    street   improvements,    vol.  3*>.  , 

MarketabLness  of  individual  title  of  REPLEVIN. 

trustee  on   purchase   of   lands   of  Costs,  vol.  Will,  p.  237. 

beneficiary,  vol.  viii,  p.  435.  Damages    for   detention,   vol.   x,   p. 

Effect  of  projecting  or  encroaching  IQ8. 

wall   on    marketableness   of    title,  ______ 

vol.  viii,  p.  I.  REPL1 . 

Marketableness   of  title  by  adverse  When  ordered,  vol.  vn,  p.  286. 

possession,  vol.  xvi,  p.  132. __,__ 

Grants   of   land    under   water,    vol.  RESIDENCE. 

viii,  p.   124.  Allegation  and  proof  of  in  action  in 
Partnership  in,  vol.  xiii,  p.  123.  inferior  courts,  vol.  viii.  p.  372. 
Use  of  party  walls,  vol.  xi,  p.  467.  Jurisdictional   residence  for  supple- 
Right  to  lateral  support,  vol.  xv,  p.  mentary  proceedings,  vol.  xm,  p. 

25'-  .  4s8:  .  .              .            ,         . 

Unauthorized   or   excessive   use   of  Acquisition  or   loss  <tf  voting  rcsi- 

eascments,  vol.  xvi,  p.  51.  dence   by    students,    vol.    viii,   p. 

Necessity  of   seals   on  conveyances,  '48. 

Certificates  Pof Acknowledgment,  vol.   REVOCATION. 

ix,  p.  32;  vol.  xvi,  p.  339.  Of    liquor-tax    certificate,    vo..    vnf 

Notice  of  judicial   sale,  vol.  viii,  p.  P  9- 

,.  ID2.       SALES. 
xiii,   p.  By  sample,  vol.  xiii,  p.  219. 

Fraudulent  sales  of  merchandise  in 
Writs  of  assistance,  vo!.  xv,  p.  231.  bulk,  vol.  xiii,  p.  465. 

Implied  warranties  of  quality,  vol. 

REARGLMENT.  X1V'  p'   a80. 


RECEIVERS.  Expulsion   of   students,   vol.    xi 

Qu;ilifkrilions   of   receivers   of   cor-  127. 

poralions,  vol.  xiii,  p.  402.  Acquisition  or  loss  of  voting   1 

On  mortgage 'foreclosure,  vol.  viii,  dence   by    students,   vol.    viii, 

p.  no.  148.                / 

Priority   in   supplementary   proceed- 
ings, vol.  xi,  p.  360.  SECURITY  FOR  COSTS. 

Personal  liability  011   contracts,  vol.  See  Costs. 
vii.  p.  58.                              » 

Ancillary  and  foreign  receivers,  vol.  SEPARATION. 

v,  p.  403.  Alimony  and  counsel  fees  in  ac 

Leave  to  sue,  vol,  xvi,  p.  288.  for,  vol.  vii,  p.  236. 


i8 
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To  appeal  to  court  of  appeals,  vol. 


SUPPLEMENTARY   PROCEEDINGS. 

Jurisdictional  residence  of  debtor, 
vol.   xiii,  p.  458. 

Limitation,  vol.  i,  p.  24, 

Procedure  where  property  is  dis- 
closed, vol.  i,  p.  152. 

Successive  examinations,  vol.  vii,  p. 


Priority  of  receivership,  vol.   xi, 
360. 

Attorney's  lien,  vol.  xi,  p.  454. 

SURROGATE'S  COURT. 

Jurisdiction   over  claims  based  0 
judgments,  vol.  xii,  p.   141. 

Waivers    of    citations,    vol.    xii, 
157- 

Attorney's  lien  in,  vol.  vii,  p.  165. 

Enforcement  of  attorney's  lien  i; 
vol.  x,  p.  32. 

TAXES. 

On  dogs.  vol.  viii,  p.  24. 
Taxable  interest  under  transfer-ta 

act,   vol.   iii,   p.    195;   vol.   xiii, 
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DAVIDS  v.  BROOKLYN  HEIGHTS  R.  CO. 
[45  Mite.  208;  92  N.  Y.  Supp.  220.]      ' 
(Kings  County  Court.    November,  1904.) 

1.  Arrest — Judgment  for  Assault. 

Code  Civ.  Proc.  §  549,  authorizing  the  arrest  of  defendant  in  an  ac- 
tion for  damages  for  personal  injury,  does  not  authorize  the  arrest 
of  defendant  in  an  action  (or  negligence  or  assault,  where  the  act 
causing  the  injury  was  that  of  his  servant,  but  which  is  imputed  to  be 
his  act,  though  not  authorized  by  him. 

2.  Same— Judgment  for  Costs. 

Under  Code  Civ.  Proc.  §  549,  authorizing  arrest  of  defendant  in  an 
action  for  personal  injuries,  plaintiff  is  not  liable,  where  a  judgment 
for  costs  is  obtained  against  him,  where  the  negligence  charged  was 


Note.— Orders  of  Arrest  in  Actions  for  Personal  Injuries. 

a.  In  general. — 1, 

b.  Negligence.— 3. 

c.  Slander  and  libel. — 7. 

d.  Seduction  and  criminal  conversion.— 12. 

e.  Assault,  false  imprisonment  and  malicious  prosecution. — 13. 

f.  Separation. — 14. 


a.  In  general. 

Subdivision  2  of  section  549  of  the  Code  of  Civil  Procedure  provides  that 
a  defendant  may  be  arrested  in  an  action  to  recover  damages  for  a  per- 
sonal   injury. 

Section  2895  states  that  an  order  of  arrest  may  be  granted  in  an  ac- 
tion to  recover  damages  for  a  personal  injury,  of  wtiich  a  justice  of  the 
peace  has  jurisdiction. 

A  persona!  injury  is  defined  to  be  a  libel,  slander,  criminal  conversa- 
tion, seduction,  and  malicious  prosecution,  and  also  an  assault,  battery, 
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that  of  a  servant  of  defendant,  so  that  he  was  i 
under  the  c 


Action  by  Charles  H.  Davids  against  the  Brooklyn  Heights 
Railroad  Company.     Motion  to  vacate  order  of  arrest.  Granted. 

Donald  B.  Smith,  for  the  motion. 

George  D.  Yeomans,  opposed. 

Crane,  J.  This  action  was  brought  to  recover  damages  from 
the  defendant  for  an  alleged  assault  committed  upon  the  plaintiff 
by  the  defendant's  conductor.  Upon  the  trial  a  verdict  was  ren- 
dered in  favor  of  the  defendant,  and  thereafter  judgment  for 
costs  entered  against  the  plaintiff;  and  upon  this  judgment,  exe- 
cution against  his  property  being  returned  unsatisfied,  an  exe- 
cution was  issued  against  his  person,  under  which  he  was  ar- 
rested, and  is  now  upon  the  jail  limits.  This  motion  is  made  to 
vacate  the  order  of  arrest. 

There  is  no  question  but  that  prior  to  1831,  by  the  Revised 

Orders  of  Arrest  in  Actions  for  Personal  Injuries, — Continued. 

false  imprisonment,  or  other  actionable  injury  to  the  person  either  of  the 
plaintiff,  or  of  another,  by  subdivision  9  of  section  3343. 

Under  the  Revised  Statutes  and  the  Code  of  Procedure  the  granting  of 
orders  of  arrests  in  actions  for  personal  injuries  was  in  the  discretion 
of  the  court  or  judge  and  plaintiffs  were  not  entitled  to  them  as  a  matter 
of  right  and,  as  the  words  of  the  Code  of  Civil  Procedure  are  not  that 
the  order  shall,  but  that  it  may  be  granted  where  a  proper  case  therefor 
is  presented,  it  was  probably  the  intention  of  the  Legislature  that  it 
should  still  continue  to  be  a  matter  of  discretion. 

Davis  v.  Scott,  15  Abb.  127. 

Knickerbocker   Life  Ins.  Co.  v.  Ecclesine,  34  Super.   Ct.  76. 

In  an  action  in  tort  in  which  the  defendant  is  liable  to  arrest,  an  exe- 
cution may  be  issued  against  the  body  of  the  plaintiff  upon  a  judgment 
for  costs  on  a  dismissal  of  the  complaint. 

Parker  v.  Speer,  49  Super.  Ct.  I. 

And  it  was  held  in  an  action  for  false  imprisonment  and  malicious  prose- 
cution that  this  is  so,  although  the  defendant  is  not  in  fact  arrested. 


NEW  YORK  ANNOTATED  CASES.  3 

1904]  Davids  v.  Brooklyn  Heights  R.  Co. 

Statutes,  execution  might  issue  against  the  bcdy  of  a  judgment 
debtor,  irrespective  of  the  nature  of  the  claim  upon  which  the 
judgment  was  recovered.  By  chapter  300  of  the  Laws  of  1831, 
known  as  the  "Stillwell  Act,"  there  were  excepted  from  this  gen- 
eral provision  for  body  execution  judgments  founded  upon  con- 
tract, and  debts  arising  therefrom;  but  it  did  not  except  claims 
based  upon  wrongs  affecting  contracts,  person,  or  property.  Py 
the  Code  of  Procedure  (Voorhees'  Code  1868,  p.  363)  the  right 
to  arrest  was  embodied  in  section  179  thereof,  and  read  as  fol- 
lows: 

"The  defendant  may  be  arrested  as  hereinafter  prescribed  for  the  fcl- 
lowing  causes:  (l)  In  an  action  for  recovery  of  damages,  on  a  cause 
of  action  net  arising  out  of  contract,  where  the  defendant  is  net  a  resi- 
dent of  the  state,  or  is  about  to  remove  therefrom ;  or  where  the  acticn 
is  for  an  injury  to  person  or  character,  or  for  injuring  or  for  wrongfully 
taking,  detaining  or  converting  property." 

In  2  Laws  1876,  p.  103,  c.  448,  section  549  of  the  present  Code 
of  Civil  Procedure  was  enacted,  and  read  as  follows: 

"A  defendant  may  be  arrested  in  an  action  as  prescribed  in  this  title, 
where  it  appears  from  the  complaint  that  the  action  is  brought  for  any  of 
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Kloppenberg  v.  Neefus,  4  Sandf.  655- 

Where  a  plaintiff  joins  a  cause  of  action  on  contract  with  one  in  tort 
he  cannot  have,  upon  a  judgment  in  his  favor,  an  execution  against  the 
person  of  the  defendant,  but,  if  the  latter  recovers  a  judgment  for  costs, 
a  body  execution  can  be  issued  against  the  plaintiff  for  the  collection  of 

Miller  v.  Scherder,  2  N.  Y.  262. 

b.  Negligence. 

An  execution  may  be  issued  against  the  person  of  a  defendant  upon  a 
judgment  for  damages  for  a  personal  injury  caused  by  his  negligence. 

Ritterman  v.  Ropes,  52  Super.  Ct.  236. 

People  v.  Gill,  85  App.  Div.  102,  83  N.  Y.  Supp.  135. 

The  expression  "other  actionable  injury  to  the  person"  in  the  definition 
of  a  rerfnil  injury  in  section  3343  of  the  Code  cannot  be  construed  to 
mean  a  negligent  omission  from  which  a  personal  injury  results. 
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the  following  causes,    *    *    *    to  recover  damages  for  personal  injury. 

By  chapter  449,  p.  291,  of  the  same  laws,  "personal  injury"  was 
stated  to  include  libel,  slander,  criminal  conversation,  seduction, 
and  malicious  prosecution ;  also  an  assault,  battery,  false  im- 
prisonment, or  other  actionable  injury  to  the  person,  either  of  the 
plaintiff  or  of  another.    Code  Civ.  Pro.  Sec.  3343.  subd.  9. 

It  will  be  noticed  that  prior  to  1876  the  defendant  could  be  ar- 
rested in  an  action  for  injury  to  the  person  or  character,  whereas 
by  the  present  Code,  reading  into  section  549  the  definition  of 
"personal  injury."  the  defendant  can  now  be  arrested  in  an  action 
brought  for  libel,  slander,  criminal  conversation,  seduction, 
malicious  prosecution ;  also  an  assault,  battery,  false  imprison- 
ment, or  other  actionable  injury  to  the  person,  either  of  the  plain- 
tiff or  of  another.  The  question  now  arises,  can  the  defendant  be 
arrested  in  an  action  for  negligence  or  assault  where  the  act 
causing  the  injury  is  not  his  own  act,  but  that  of  his  servant,  un- 
authorized by  him,  but  which  by  law  is  imputed  or  construed  to 
be  his  act?  There  can  be  but  little  doubt  that  a  plain  and  ordin- 
ary reading  of  .the  words  in  the  sections  above  quoted,  especially 
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Lasche  v.  Dearing,  6  Ann.  Cas.  231 ;  23  Misc.  722 ;  53  N.  Y.  Supp.  58. 

Therefore,  an  action  for  damages  for  personal  injuries  caused  by  the 
alleged  negligence  of  the  owner  of  a  building  in  not  repairing  the  ropes 
of  a  dumb-waiter  and  also  charging  his  servants  with  negligence  in  the 
matter  is  not  of  such  a  nature  as  to  justify  an  order  of  arrest  and  hence 
a  body  execution  against  the  defendant  is  not  authorized  by  section  1487 
of  the  Code  providing  that  an  execution  against  the  person  of  a  judg- 
ment debtor  may  be  issued  in  a  case  where  an  order  of  arrest  may  be 
granted  under  section  549- 

Id. 

But  in  a  later  case  it  is  held  that  a  body  execution  issued  in  an  action 
for  personal  injuries  will  not  be  set  aside  on  the  ground  that  the  negli- 
gence consisted  of  an  omission,  rather  than  a  willful  wrong.  And  in  the 
opinion  the  Lasche  case  was  disapproved  in  the  following  word?,  "Ex- 
amination of  the  case  referred  to  shows  that  the  reasoning  adopted  would 
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in  view  of  what  the  law  had  been,  would  include  a  right  to  arrest 
in  actions  for  such  imputed  or  constructive  negligence  or  assault, 
but  yet  the  consequences  of  such  a  reading  of  the  words  would 
seem  to  indicate  that  the  right  to  arrest  in  these  cases  was  not 
intended  by  the  Legislature.  The  man  who  employs  a  servant 
to  drive  or  to  do  any  act  in  his  business  may  be  liable  civilly  to 
respond  in  money  damages  for  the  negligent  act  of  that  servant, 
although  the  act  was  never  authorized  and  the  master  could  not 
have  prevented  it ;  but  the  hardships  imposed  upon  him  by  arrest 
and  imprisonment  under  a  body  execution  issued  upon  a  judg- 
ment recovered  for  such  acts  are  as  great,  if  not  greater,  than 
formerly  suffered  and  endured  by  those  imprisoned  for  mere 
debt,  and  against  which  hardships  there  arose  prior  to  183 1  such 
universal  opposition.  A  man  who  is  imprisoned  for  debt  in- 
curred, in  the  majority  of  cases,  has  had  the  benefit  of  the  thing 
or  matter  for  which  the  liability  arose ;  but  the  man  arrested  for 
the  negligent  act  of  his  servant  has  had  no  benefit  from  the  negli- 
gence, except  in  very  peculiar  cases,  and  has  had  no  option  about 
incurring  the  liability,  unless  he  should  cease  from  the  employ- 
ment of  agents  or  servants.  Now,  it  will  be  said  that  this  is  a 
matter  for  the  Legislature  to  deal  with,  and  not  the  courts,  and 
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oppose  the  issuance  of  an  execution  against  the  person  in  any  case  where 
the  cause  of  action  is  for  negligence,  as  distinguished  from  an  unlawful 
trespass  against  [he  person ;  and  this  is  contrary  to  controlling  authority." 

Gallagher  v.  Dolan,  6  Ann.  Cas.  412;  27  Misc.  132;  57  N.  Y.  Supp.  334. 

The  fact  that  section  553  of  the  Code  provides  that  a  woman  cannot  be 
arrested  except  for  a  wilful  injury  to  person  shows  that  the  words 
"personal  injury"  in  section  549  mean  any  injury,  whether  wilful  or  not. 

Ritterman  v.  Ropes,  52  Super.  Ct  236. 

An  action  by  an  administrator  to  recover  damages  for  the  wrongful 
death  of  his  intestate  was  not  such  an  action  as  would  authorize  the  ar- 
rest of  the  defendant  under  the  term  "injury  to  person"  in  section  179 
of  the  Code  of  Procedure. 

Ryall  v.  Kennedy,  52  How.  Pr.  517. 

There  was  no  section  in  that  Code  denning  the  term  "injury  to  per- 
son" corresponding  to  section  3343  of  the  present  Code  which  includes  in 
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that,  as  the  Legislature  may  enact  imprisonment  for  any  kind  of 
debt,  it  has  only  excepted  contract  debts  from  the  genera!  rule. 
But  the  fact  that  rarely,  if  ever,  has  the  defendant  been  arrested 
under  a  body  execution  in  a  case  where  a  judgment  was  recovered 
for  the  negligence  or  acts  of  his  servants,  so  far  as  I  have  been 
able  to  ascertain,  either  from  the  reports  or  elsewhere,  would 
lead  me  to  the  conclusion  that  an  entirely  different  construction 
had  been  placed  upon  these  statutes  by  the  courts  and  the  mem- 
bers of  the  bar — in  other  words,  that  the  personal  injury  for 
which  an  order  of  arrest  may  be  issued  in  a  civil  case  has  been 
and  should  be  construed  to  mean  an  injury  flowing  from  the  de- 
fendant's own  act,  and  not  an  injury  caused  by  the  act  of  an- 
other, which  the  law  imputes  to  him. 

The  reading  of  subdivision  9,  Sec.  3343,  of  the  Code  of  Civil 
Procedure,  would  indicate,  as  suggested  by  Judge  Johnson  in 
the  case  of  Lasche  v.  Dearing,  6  Ann.  Cas.  231;  23  Misc.  722; 
53  N.  Y.  Supp.  58,  that  some  division  was  intended  among  per- 
sonal injury  actions.  When  section  549  gave  the  right  to  arrest 
in  personal  injury  cases,  there  was  hardly  any  need  for  specify- 
ing assault,  battery,  and  false  imprisonment  as  a  personal  injury, 
for  these  have  always  been  such.     It  would  seem  absurd  to  de- 

Orders  of  Arrest  in  Actions  for   Personal  Injuries, — Continued. 

the  definition  of  personal  injury  "other  actionable  injury  to  the  person 
either  of  the  plaintiff,  or  of  another."  Upon  this  this  ground  the  preced- 
ing decision  is  distinguished  in  the  case  of  Haines  v.  Jeroloman,  2  Mc- 
Carty,  196,  holding  that  under  section  1487  of  the  Code  of  Civil  Proced- 
ure permitting  a  body  execution  to  be  issued  in  an  action  specified  in 
section  549  an  execution  against  the  person  of  the  defendant  can  be  is- 
sued on  a  judgment  obtained  for  negligently  causing  the  death  of  plain- 
tiff's intestate. 

The  same  doctrine  is  held  in  a  recent  case  on  the  ground  that  the  ac- 
tion is  one  to  recover  for  a  wrong  done  to  the  property  rights  of  the  next 
of  bin  and  not  for  'injuries  to  Hhe  person  of  the  decedent 

People  v.  Gill,  *«  App.  Div.  102;  83  N.  Y.  Supp.  135. 

A  body  execution  against  the  plaintiff  for  costs  can  be  issued  in  an  ac- 
tion for  an  alleged  injury  to  plaintiff's  health  by  selling  him  impure  beef. 

Miller  v.  Sdierder,  2  N.  Y.  262. 
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fine  "personal  injury"  as  assault,  battery,  false  imprisonment,  or 
any  other  personal  injury  for  which  an  action  would  lie.  Of 
course,  if  it  was  not  an  actionable  injury,  no  suit  could  be 
brought,  and  there  could  be  no  judgment  recovered — much  less, 
an  order  of  arrest  issued.  It  would  seem,  therefore,  in  order  to 
give  any  meaning  at  all  to  this  definition  of  "personal  injury," 
that  the  words  "other  actionable  injury  to  the  person,"  used  in 
this  subdivision  9,  meant  other  actions  like  to  assault,  battery,  or 
false  imprisonment,  or,  in  other  words,  an  action  in  which  the 
defendant  himself  was  at  fault — in  which  his  personality  took 
some  part  in  the  act;  an  action  founded  upon  something  which 
he  personally  did  or  omitted  to  do,  or  which  he  authorized  to  be 
done  or  to  be  omitted.  In  this  way  sense  is  given  to  the  definition 
of  "personal  injury"  found  in  this  subdivision.  Thus  I  believe 
that  the  law  is,  and  has  been  understood  to  be,  that  a  defendant 
can  be  arrested  for  his  own  personal  neglect  or  omission  amount- 
ing to  neglect,  or  for  his  own  act  causing  injury,  either  by  as- 
sault, battery,  malicious  prosecution,  or  negligence,  but  that, 
when  the  action  is  based  upon  constructive  or  imputed  negligence 
or  assault,  he  is  not  liable  to  arrest.  Apparently  the  judge,  in 
writing  the  opinion  in  the  case  of  Lasche  v.  Dearing,  construed 
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After  the  return  unsatisfied  of  an  execution  against  the  property  of 
the  guardian  ad  litem,  upon  the  dismissal  of  the  complaint,  in  an  action 
brought  on  behalf  of  an  infant  to  recover  damages  for  negligence,  an  exe- 
cution may  be  properly  issued  against  the  person  of  the  guardian  for  the 
collection  of  the  costs  recovered  by  the  defendant  in  such  action. 

Miller  v.  Woodhead,  52  Hun,  127;  23  St.  Rep.  412;  5  N.  Y.  Supp.  88; 
17  Civ.  Pro.  102. 

And  a  person  to  whom  the  judgment  is  assigned  by  the  administrator 
rf  the  defendant  may  have  such  an  execution  at  any  time  within  five  years 
after  the  entry  of  the  judgment  as  of  course  without  making  any  applica- 
tion to  the  court  for  leave  to  issue  it. 

Id. 

c.  Slander  and   libel. 

An  order  of  arrest  in  an  action  for  slander  should  be  vacated  when 
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the  law  to  permit  arrests  only  for  cases  which  were  willful, 
placing  men  on  the  same  footing  with  women  in  respect  to  this 
matter ;  but  this  was  too  narrow  a  view  to  take,  in  my  opinion, 
as  there  is  a  middle  ground  between  the  willful  act  and  the  act 
which  by  policy  of  law  is  imputed  to  another,  and  this  middle 
ground  is  the  personal  act,  which  may  be  either  willful,  negligent, 
or  unintentional,  but  amounting  to  personal  wrong,  negligence, 
assault,  or  the  like. 

Of  course,  it  can  be  claimed  that  this  construction  of  sub- 
division 9  of  section  3343,  in  so  far  as  it  pertains  or  relates  to 
arrests,  is  fanciful  and  a  straining  of  the  real  meaning  of  the 
words;  but  it  is  in  line  with  the  interpretation  given  to  that  part 
of  the  section  which  authorizes  an  arrest  for  fraud  in  contracting 
debt.  Now,  it  is  a  well-known  rule  of  law  that  a  principal  may 
be  liable  for  the  fraud  of  his  agent  or  of  his  partner,  although 
the  fraud  was  unauthorized,  and  the  agent  acted  without  the 
knowledge  and  consent  of  his  principal,  or  the  partner  without 
the  knowledge  or  consent  of  his  copartner;  but  yet  in  those  cases 
it  has  been  held  that  the  fraud,  to  authorize  an  arrest,  must  be 
the  personal  fraud  of  the  defendant,  and  not  constructive.  There 
is,  however,  no  such  wording  or  limitation   in   the   Code  pro- 
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the  affidavit  upon  which  it  was  granted  and  the  complaint  were  both  made 
solely  upon  information  and  belief. 

Jordan  v.   Harrison,   13  Civ.  Pro.  445. 

In  an  action  for  libel  the  plaintiff  is  not  entitled  to  an  order  of  arrest 
where  the  motion  papers  allege  upon  information  and  belief  that  the 
defendant  maliciously  wrote  from  New  York  and  published  at  Caracas 
the  article  in  question  and,  before  forwarding  it,  read  it  to  a  third  per- 
son, and  when  no  affidavit  of  such  person  is  presented  nor  any  reason  as- 
signed for  not  presenting  it. 

Rolker  v.  Gonzalez,  5  Ann.  Cas.  217;  25  App.  Div.  96;  48  N.  Y.  Supp. 
1015. 

The  fact  that  a  sufficient  cause  of  action  for  slander  exists  to  justify 
an  order  of  arrest  is  shown  where  the  verified  complaint  and  the  affidavit 
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visions.  See  Hathaway  v.  Johnson,  55  N.  Y.  93;  14  Am.  Rep. 
1S6;  Ellson  v.  i  lance,  44  App.  Div.  296;  60  N.  Y.  Supp.  705; 
Hanover  Company  v.  Sheldon,  9  Abb.  Pr.  240;  Smith  v.  Frank, 
2  Rob.  626;  Claflin  v.  Frank,  8  Abb.  Pr.  412.  It  would  seem 
just  that  such  a  limitation  should  also  be  placed  upon  the  right 
to  arrest  for  personal  injury,  and  only  permitted  when  the  de- 
fendant himself  has  been  at  fault,  in  that  the  injury  was  caused 
by  his  act  or  omission,  or  by  an  act  or  omission  directly  authorized 
by  him.  If  for  the  last  40  years  a  defendant  could  be  arrested  in 
a  negligence  case  or  assault  for  the  act  of  his  servant  or  agent,  it 
is  surprising  that  litigants  have  not  resorted  to  the  remedy;  and, 
if  it  were  so  understood,  it  seems  reasonable  to  expect  that 
numerous  instances  of  arrest  on  body  executions  would  have 
taken  place,  and  reported  cases  instance  the  fact;  but  I  find  few 
cases  in  which  the  defendant  or  plaintiff  has  been  arrested  in  an 
action  based  upon  an  unauthorized  act  of  a  third  party,  either  of 
negligence  or  assault,  it  may  be,  of  course,  that  the  right  was  so 
well  understood  that  the  exercise  of  it  has  never  attracted  at- 
tention or  come  before  the  courts;  but  the  fact  that,  within  my 
experience,  and  in  the  wide  experience  of  Judge  Johnson,  as  ex- 
pressed in  Lasche  v.  Dearing,  the  arrests  of  defendants  in  such 
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of  the  plaintiff  each  positively  allege  the  utterance  of  the  defamatory 
words,  that  the  plaintiff  was  president  of  a  corporation  and  had  cheated 
an  employe  thereof,  set  out  in  the  first  cause  of  action  in  haec  verba,  in 
the  presence  of  divers  persons,  to  the  damage  of  plaintiff  in  his  good 
name,  and  this  statement  is  corroborated  by  an  affidavit  of  a  third  person. 

Crandall  v.  Jacob,  22  App.  Div.  400;  48  N.  Y.  Supp.  279. 

Where  a  complaint,  setting  forth  a  circular  libelous  per  se,  and  the 
affidavit  presented  to  the  judge  granting  the  order  of  arrest  satisfied  him 
that  a  good  cause  of  action  existed  and  that  it  was  not  one  of  a  trivial 
character,  and  it  cannot  he  said,  from  the  proofs  presented  upon  a  motion 
to  vacate  such  order,  that  his  discretion  was  erroneously  exercised,  such 
motion  will  be  denied. 

Blakelee  v.   Buchanan,  44  How.   Pr.  97. 
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cases  have  seldom  been  known  to  take  place,  would  suggest  or 
indicate  that  the  right  was  never  supposed  to  exist,  and  that  the 
instances  in  which  it  could  be  exercised  or  had  been  exercised 
were  confined  to  those  in  which  the  defendant  was  personally 
charged  with  the  act  or  omission.  In  nearly  all  the  cases  where 
it  is  stated  that  the  defendant  may  be  arrested  for  negligence,  the 
negligent  act  or  omission  is  alleged  to  be  that  of  the  defendant 
personally.  In  People  ex  rel.  Harris  v.  Gill,  85  App.  Div.  192,  83 
N.  Y.  Supp.  135,  it  would  appear  by  the  opinion  of  Judge  Hough- 
ton that  the  negligence  was  that  of  the  defendant  himself,  and 
neither  imputed  nor  constructive.  In  the  case  of  Saffier  v.  Haft, 
13  Ann.  Cas.  318;  86  App.  Div.  284,  83  N.  Y.  Supp.  763,  it  was 
alleged  in  the  complaint  that  the  defendant  obtained  goods  under 
false  pretenses.  The  case  of  Miller  v.  Woodhead,  52  Hun,  127; 
23  St.  Rep.  412;  5  N.  Y.  Supp.  88;  17  Civ.  Pro.  102;  was  the 
case  of  a  falling  ceiling,  due,  it  was  alleged,  to  the  negligent 
omission  of  the  defendant.  The  case  of  Ritterman  v.  Ropes,  7 
Civ.  Pro.  392,  holds  that  the  personal  injury  need  not  be  willful. 
This,  however,  does  not  say  it  must  be  personal.  Gallagher  v. 
Dolan,  6  Ann.  Cas.  412;  27  Misc.  122;  57  N.  Y.  Supp.  334,  dis 
agrees  with  the  decision  in  Lasche  v.  Dearing,  6  Ann.  Cas.  231 ; 
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As  the  only  question  upon  a  motion  lo  vacate  an  order  of  arrest,  based 
solely  upon  the  papers  upon  which  the  order  was  granted,  is  whether  a 
cause  of  action  existed  and  was  sufficiently  stated  in  the  affidavits  there- 
for, the  question  whether  a  complaint  in  an  action  of  slander,  not  de: 
murred  to,  should  allege  the  defamatory  language  in  haec  verba  cannot 
be  raised  upon  such  a  motion. 

Crandall  v.  Jacob,  22  App.  Div.  400;  48  N.  Y.  Supp.  270. 

In  a  libel  suit,  where  the  right  to  arrest  depends  upon  the  nature  of 
the  action  the  contention  is  wrong  that  it  cannot  be  finally  decided  that 
the  plaintiff  was  not  entitled  to  an  order  of  arrest  until  the  action  itself 
is  determined,  but,  on  the  vacation  of  such  order  and  the  affirmance  there- 
of by  the  highest  tribunal  to  which  any  appeal  lies,  the  denial  of  the 
right  thereto  must  be  deemed  to  have  been  finally  decided  within  the 
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23  Misc.  722;  53  N.  Y.  Supp.  58,  because  the  latter  case  held 
the  act  should  be  willful.  Niver  v.  Niver,  43  Barb.  411,  was  a 
personal  injury  to  property;  the  opinion  stating  that  the  act  was 
alleged  to  be  willful  and  wrongful.  Burkle  v.  Ells,  4  How.  Pr. 
288,  was  decided  under  the  Stillwell  act.  Haines  v.  Jeroloman,  2 
Civ.  Pro.  ic6,  decided  by  Judge  Lawrence  at  Special  Term, 
Supreme  Court,  arose  out  of  the  defendant's  negligence  in  main- 
taining a  hatchway.  Keeler  v.  Clark,  18  Abb.  Pr.  154,  arose  out 
of  the  defendant's  own  negligence  in  rolling  a  log  on  the  leg  of 
an  ox.  There  is  one  case  which,  while  not  a  personal  injury 
case,  would  seem  to  involve  the  question  here  in  point.  Catlin 
v.  Adirondack  Company,  20  Hun,  19.  decided  in  1880,  was  an 
action  brought  against  a  railroad  company  for  loss  of  baggage, 
and  Judge  Barrett  held  it  to  be  a  case  in  which  an  order  of  ar- 
rest could  issue.  The  construction  of  subdivision  9  of  section 
3343,  however,  was  not  touched  upon,  and  in  fact  the  authority 
cited  by  Judge  Barrett  was  his  own  decision  in  Duncan  v.  Katen, 
6  Hun,  1 ;  involving  the  arrest  of  a  woman  for  her  willful  act, 
decided  in  1875,  before  the  enactment  of  section  3343  of  the 
Code  of  Civil  Procedure. 

If  I  felt  that  this  question  had  been  directly  passed  upon  by 
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meaning  of  an  undertaking  providing  for  the  payment  of  the  defendant's 
damages  and  costs  in  that  event. 

Allaire  v.  Kalfon,  20  App.  Div.  546;  47  N.  Y.  Supp.  969. 

The  rule  that  an  order  of  arrest  cannot  be  issued  where  several  causes 
of  action  are  stated  in  a  complaint,  upon  some  of  which  such  an  order 
could  not  be  granted,  applies  to  a  complaint  alleging  separate  causes 
of  action  of  different  classes  and  not  to  an  action  based  upon  several  sep- 
arate slanders. 

Crandall  v.  Jacob,  22  App.  Div.  400;  48  N.  Y.  Supp.  279. 

When  a  corporation  was  entitled  to  maintain  an  action  of  libel,  it  could 
procure  an  order  for  the  arrest  of  the  defendant  under  section  179  of 
the  Co(!e  of  Procedure,  giving  the  right  to  such  an  order  in  an  action  for 
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the  courts  of  this  state  or  by  the  courts  of  this  department,  it 
would  be  my  plain  duty  to  follow  those  decisions,  and  refrain 
from  expressing  my  own  personal  opinion  as  to  the  law ;  but,  as 
I  do  not  find  this  question  has'been  directly  decided — the  nearest 
approach  to  it  being  the  decision  in  Lasche  v.  Dearing — I  believe 
the  most  just  interpretation  to  be  put  upon  the  sections  of  our 
Code  which  authorize  arrest  of  a  defendant  is  that  which  I  here 
maintain,  namely,  that  the  act  for  which  a  defendant  can  be  ar- 
rested must  be  his  personal  act  or  pessonal  omission;  and  this 
construction  somewhat  mitigates  that  other  unjust  rule  titat  the 
plaintiff  may  be  arrested  in  an  action  for  costs,  although  «t 
would  have  been  absolutely  impossible  for  him  to  have  arrested 
a  defendant  corporation  under  a  body  execution. 

On  the  other  hand,  it  can  be  said  that  as  section  555  of  the 
Code  of  Civil  Procedure  provides  that  a  person  prosecuted  in  a 
representative  capacity  as  executor,  administrator,  etc.,  cannot 
be  arrested  except  for  his  personal  act,  it  is  thereby  implied  that 
other  defendants  can  be  arrested  for  acts  not  personal :  but  sec- 
tion 515  is  in  substance  a  restatements  of  the  law  as  found  in  2 
Rev.  St.  (1st  Ed.)  p.  363,  pt.  3,  c.  6,  tit.  5,  Sec.  1,  1829,  ami 
has   continued   the   law   without  modification.     This,   h  iwever, 
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an  injury  to  person  or  character,  on  the  ground  that  the  wrong  was  an 
injury  to  the  business  character  of  the  corporation. 
Knickerbocker  Life  Ins.  Co.  v.  Ecclesine,  34  Super.  Ct.  76. 

d.  Seduction  and  criminal  conversation. 


A  defendant  could  be  arrested  "for  an  injury  to  the  person"  under 
section  179  in  an  action  by  a  man  for  the  seduction  of  his  daughter. 
Steinberg  v.  Lasker,  50  How.  Pr.  432. 
Taylor  v.  North,  3  Code  Rep.  9. 

An  order  of  arrest  can  be  issued  in  an  action  brought  by  a  married 
woman  against  another  to  recover  damages  for  enticing  her  husband  from 
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does  not  exclude  the  supposition  that,  as  to  the  right  to  arrest 
defendants  not  prosecuted  in  a  representative  capacity,  a  change 
has  been  effected  by  the  Laws  of  1876,  p.  290,  c.  449,  above  re- 
ferred to. 

Does  section  555  permit  the  arrest  of  a  plaintiff  administrator 
prosecuting  in  a  representative  capacity?  Likewise,  section  iqio 
of  the  Code  in  reference  to  assignable  claims,  excepts  those  to 
recover  damages  for  personal  injury.  Now,  it  may  be  argued 
that  "personal  injury"  here  must  include  constructive  negligence, 
assault,  etc.,  and  so  must  the  same  words  when  applied  to  arrest; 
but  it  must  not  be  forgotten  that  section  1910  is  capable  of  liberal 
construction,  while  section  549  and  subdivision  0  of  section  3343, 
being  penal,  must  be  and  should  be  construed  strictly.  Hathaway 
v.  Johnson,  55  X.  Y.  93;  14  Am.  Rep.  186. 

Under  this  construction  of  the  Code,  body  execution  cou'.d 
not  have  issued  in  this  case  against  the  defendant  for  an  assault 
committed  by  its  servant,  and  therefore  the  plaintiff  could  ..ot 
have  been  arrested  when,  failing  in  the  action,  judgment  went 
against  him  for  costs.     Motion  to  vacate  granted. 

Motion  granted. 
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Breiman  v.  Paasch,  7  Abb.  N.  C.  249. 

The  term  "action  for  an  injury  to  person"  in  section  179  of  the  Code 
of  Procedure  was  construed  to  embrace  an  action  for  criminal  conversa- 
tion with  the  plaintiff's  wife  and,  upon  a  judgment  therein,  an  e 
could  be  issued  against  the  person  of  the  judgment  debtor. 

Delamater  v.  Russell,  4  How.  Pr.  233. 

Straus  v.  Schwarzwaelden,  4  Bosw.  627. 


t.  Assault,  false  imprisonment  and  Malicious  prosecution. 
It  was  held  at  general  term  that  an  order  of  arrest  might  be  granted  ii 
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an  action  by  a  married  woman  against  her  husband  for  an  assault  and 
battery,  but  the  order  was  reversed  by  the  Court  of  Appeals  on  the 
ground  that  such  an  action  could  not  be  maintained. 

Schultz  v.  bchultz,  27  Hun,  26,  reversed  in  89  N.  Y.  644. 

An  order  would  not  be  granted  under  the  Revised  Statutes  and  the  old 
Code  for  the  arrest  of  a  defendant  in  actions  of  assault  and  battery  un- 
less in  extreme  cases  of  violent  and  cruel  batteries. 

Davis  v.  Scott,  15  Abb.  127. 

A  defendant  could  be  arrested  in  an  action  for  false  imprisonment  and 
malicious  prosecution  under  section  179  of  the  Code  of  Procedure. 

Kliippenberg  v.   Neefus,  4  Sandf.  655. 

Under  that  section  it  was  held  that  an  action  for  malicious  prosecu- 
tion could  be  regarded  as  an  injury  to  the  person  as  well  as  an  action 
/or  seduction  or  criminal  conversation,  so  that  an  order  of  arrest  could 
be  issued  therein. 

Dempsey  v.  Lepp,  52  How.  Pr.  11. 


An  action  for  an  absolute  divorce  on  the  ground  of  adultery  was  not 
1  the  person  under  section  179  of  the  Code  of 
for  a  limited  divorce  on  the  ground  of  cruel 
ime  within  the  meaning  of  that  expression. 

M'lutosh  v.  M'lntosh,  12  How.  Pr.  289. 

An  order  of  arrest  can  be  issued  in  an  action  for  an  absolute  divorce, 
however,  under  section  550  of  the  Code  of  Civil  Procedure  providing 
for  such  an  order  in  an  action  wherein  the  judgment  demanded  re- 
quires the  performance  of  an  act,  the  neglect  or  refusal  to  perform  which 
w»uld  be  punishable  by  the  court  as  a  contempt,  where  the  defendant  is 
not  a  resident  of  the  slate,  or,  being  a  resident,  is  about  to  depart  there- 
from, by  reason  whereof  there  is  danger  that  the  judgment  will  be  ren- 
dered ineffectual. 

Boucicault  v.  Boucicault,  21   Hun,  431. 

Lichstrahl  v.  Lichstrahl,  38  Misc.  331;  77  N.  Y.  Supp.  900. 

In  an  action  by  a  wife  for  a  separation  upon  the  ground  of  cruel  and 
inhuman  treatment  an  order  of  arrest  could  be  granted  under  section  179 
of  the  Code  of  Procedure. 

Jamieson  v.  Jamicson,  n  Hun,  38. 

And  in  a  like  case  such  an  order  may  be  granted  under  section  549, 
as  such  an  action  is  one  to  recover  damages  for  a  personal  injury,  and 
also  under   section  550  of  the   present   Code. 

Gardiner  v.  Gardiner,  3  Abb.   N.  C.   I. 

Schwartz  v.  Schwartz,  36  Misc.  487;  73  N.  Y.  Supp.  93s. 
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MATTER  OF  MEEHAN. 

Iwi  App.  Div.  55 ;  32  N.  Y.  Supp.  275.] 

(Suprtme  Court,  Appellate  Division,  Second  Department.  January  27, 
1905) 

■Guano  Juky — Powers — Presentment. 

Code  Crim.  Proc.  §  260,  provide*  that  the  grand  jury  must  inquire 
(1)  into  the  case  of  every  person  imprisoned  in  the  jail  on  a  crim- 
inal charge,  and  not  indicted;  (2)  into  the  condition  and  management 
of  the  public  prisons  in  the  county:  and  (3)  into  the  wilful  and  cor- 
rupt misconduct  in  office  of  public  officers.  Section  261  gives  them 
free  access  to  public  prisons  and  the  examination  of  public  records. 
While  there  is  no  specific  provision  for  a  report  as  the  result  of  an 
inquiry,  section  250,  in  referring  to  the  preservation  of  the  minutes 
of  the  proceedings  of  the  grand  jury,  uses  the  term  "presentment"  in 
contradistinction  to  "indictment."  Held,  that  the  grand  jury  may,  in 
the  exercise  of  its  inquisitorial  powers,  make  a  presentment  in  the 
nature  of  a  report,  although  an  indictment  cannot  or  does  not  fol- 
low it,  and  such  report  need  not  be  stricken  out  because  it  incidentally 


Note— Presentments  by  Grand  Juries. 

A  presentment  differs  from  an  indictment  in  that  it  wants  technical 
form,  and  is  usually  found  by  the  grand  jury  upon  their  own  knowledge, 
or  upon  the  evidence  before  them  without  having  any  bill  from  the  public 
prosecutor.  It  is  an  informal  accusation,  which  is  generally  regarded  in 
the  light  of  instructions  upon  which  an  indictment  can  be  framed.  This 
form  of  accusation  has  fallen  into  disuse  since  the  practice  has  prevailed — 
and  the  practice  now  obtains  generally — for  the  prosecuting  officer  to 
attend  the  grand  jury  and  advise  them  in  their  investigations. 

Matter  of  Gardiner,  31  Misc.  364;  64  N.  Y.  Supp.  760. 

A  presentment  by  a  grand  jury  is  a  secret  proceeding  preliminary  to  an 
indictment  and,  although  mentioned  in  the  state  Constitution,  has  been 
supplanted  in  the  law  and  practice  of  this  state  by  an  information. 

Matter  of  Gardiner,  31  Misc.  364;  64  N.  Y.  Supp.  760. 
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designates  some  public  official  as  responsible  for 
WOODRUFF,  J.,  dissenting. 

Appeal  from  Special  Term,  Nassau  County. 

In  the  matter  of  the  application  of  William  H.  Jones  and  others, 
composing  the  board  of  supervisors  of  the  county  of  Nassau,  to 
set  aside  and  quash  a  presentment  made  by  the  grand  jury  in  a 
proceeding  entitled  "The  matter  of  the  Investigation  as  to  the 
Records  and  Minutes  of  the  Clerk  of  the  Board  of  Supervisors  of 
Nassau  county,"  and  in  the  matter  of  the  application  of  Edward 
J.  Meehan,  clerk  of  the  board  of  supervisors  of  the  county  of 
Nassau.  From  an  order  denying  a  motion  to  set  aside  and 
quash  the  presentment,  the  applicants  appeal.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT, 
WOODWARD,  JENKS,  and  HOOKER,  JJ. 

Halstcad  Scttdder,  for  appellants. 

James  P.  Niemann,  for  respondents. 

Jenks,  J.    If  we  regard  the  term  "presentment"  in  its  stricter 
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While  a  grand  jury  may  employ  a  presentment  to  call  public  attention 
to  evil  tilings  in  general,  it  should  never  be  used  against  an  individual, 
as  the  jury  should  indict  him  if  there  is  sufficient  evidence  of  his  guilt; 
if  not.   should  refrain   from  presenting  him. 

Matter  of  Gardiner,  31   Misc.  364;  64  N.  Y.  Supp.  76a 

A  presentment  against  an  individual  must  be  founded  upon  legal  evi- 

Matter  of  Gardiner,  31  Misc.  364;  64  N.  Y.  Supp.  760. 
A  presentment  is  illegal  when  made,  in  part,  on  advice  other  than  that 
of  the  court  or  the  district  attorney. 

Matter  of  Gardiner,  31  Misc.  364;  <M  N.  Y.  Supp.  760. 

Where  the  presentment  charges  serious  offenses  against  an  individual 
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meaning  as  an  accusation  of  the  grand  jury  sua  sponte,  or  as 
Judge  Story  puts  it,  "an  accusation  made  ex  mero  motu,"  as  dis- 
tinguished from  an  indictment  which  was  a  written  accusation 
preferred  to  the  grand  jury  and  presented  upon  oath  at  the  in- 
stance of  the  government,  then  I  agree  that  it  is  not  a  final  accu- 
sation— the  alternative,  so  to  speak,  of  an  indictment;  for  a  pre- 
sentment was  regarded  as  the  basis  of  an  indictment.  The  dis- 
tinction does  not  now  often  practically  appear,  inasmuch  as  the 
grand  jury  is  rarely  the  origin  of  accusation,  as  was  its  proto- 
type under  the  Assize  of  Clarendon  (Thayer's  Preliminary  Treat- 
ise on  Evidence  in  Common  Law ;  Green's  Short  History  of  the 
English  People,  11 1;  Ency.  Brit.  "Jury."  quoting  Stubbs;  Bl. 
Comm.  c.  21),  though  power  to  act  ex  mero  motu  is  preserved  in 
section  259  of  our  Criminal  Code  of  Prodedure.  But  our  Code 
of  Criminal  Procedure  vests  the  grand  jury  with  certain  inquis- 
itorial or  visitorial  powers.    Section  260  provides  as  follows : 


The  grand  jury  must  inquire  (1)  into  the  case  of  every  person  im- 
prisoned in  the  jail  of  the  county,  on  a  criminal  charge,  and  not  indicted; 
(2)  into  the  condition  and  management  of  the  public  prisons  on  the  coun- 
ty; and  (3)  into  Che  willful  and  corrupt  misconduct  in  office,  of  public 
officers  of  every  description,  in  the  county." 

Presentments  by  Grand  Juries, — Continued. 

and  is  not  supported  by  legal  evidence,  he  may  move  to  set  it  aside  al- 
though the  matter  be  ended  and  he  never  could  be  tried  upon  the  present- 
Matter  of  Gardiner,  31  Misc.  364;  64  N.  Y.  Supp.  760. 

Where  a  presentment  against  an  individual  has  been  made  and  duly 
filed,  it  becomes  -a  part  of  the  record  of  the  court  and  the  proper  course 
of  the  aggrieved  party  is  to  move  to  set  it  aside  -or  quash  it,  and  this 
the  court  has  power  to  do. 

Matter  of  Gardiner,  31  Misc.  364;  64  N.  Y.  Supp.  760. 

The  grand  jury  cannot  present  on  facts  within  their  own  knowledge 
but  which  have  not  been  given  in  evidence  by  them  a 
Matter  of  Gardiner,  31  Misc.  364;  64  N.  Y.  Supp.  76b. 
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Section  261  provides  as  follows: 

'They  are  also  entitled  to  free  access,  at  all  reasonable  times,  to  the 
public  prisons,  and  to  the  examination,  without  charge,  of  all  public  rec- 
ords in  the  county." 

We  may  assume  that  these  powers  are  conferred  for  some  pur- 
pose. Official  inquiry  intends  either  official  action  or  official  re- 
port. As  such  powers  are  limited  to  inquiry,  and  the  grand  jury 
has  no  executive  or  administrative  authority  in  the  premises,  the 
result  of  any  inquiry  must  be  report  or  statement  which  shall  call 
attention  to  the  wrong.  The  grand  jury  can  but  report  to  the 
court  to  which  it  was  returned,  and  by  which  it  is  discharged. 
Such  reports  are  commonly  termed  "presentments."  The  Stand- 
ard Dictionary  gives  this  as  a  definition  of  presentment: 

"4.  Law.  (1)  A  report  made  by  a  grand  jury,  on  their  own  motion,  ei- 
ther on  their  own  knowledge  or  on  evidence  before  them,  concerning  some 
wrongdoing,  and  presented  to  the  court,  usually  as  a  basis  for  an  in- 
dictment. (2)  The  finding  and  setting  forth  of  charges  in  an  indictment 
by  a  grand  jury;  an  indictment" 

Bishop  on  Criminal  Procedure,  Sec.  137  (2),  says: 
Presentments  by  Grand  Juries, — Continued. 


On  a  motion  to  set  aside  a  presentment  the  same  rules  and  principles 
applies  as  in  case  of  a  motion  to  set  aside  an  indictment. 

Matter  of  Gardiner,  31   Misc.  364;  64  N.  Y.  Supp.  76b. 

If  the  misconduct  of  an  officer  does  not  amount  to  a  crime,  and  is  not 
of  such  magnitude  as  will  justify  the  jury  in  finding  an  indictment,  the 
power  over  the  offense  complained  of,  is  at  an  end. 

Rector  v.  Smith,  11  Iowa,  30a, 

The  grand  jury  have  no  power,  nor  is  it  their  privilege  or  duty  to  pre- 
sent any  person  for  a  criminal  offense  except  by  indictment. 

Rector  v.  Smith,  11  Iowa,  30a. 

A  report  made  by  a  grand  jury  to  a  district  court  charging  an  officer 
with  malfeasance  is  not  a  privileged  c 

Rector  v.  Smith,  11  Iowa,  30a. 
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"Sometimes  our  grand  juries  make  a  sort  of  general  presentment  of 
evils  and  evil  things  to  call  public  attention  to  them,  yet  not  as  instruc- 
tions for  any  specific  indictment    No  one  could  be  called  upon  to  answer 

Hochheimer  on  the  Law  of  Crime  and  Criminal  Proceedings 
says: 

PnesenrtmetW  in  a  large  sense  of  the  term  tadodes  every  proceeding  of 
*  grand  jury.    9  Inst  739. 

I  think,  therefore,  that  any  final  finding  upon  the  exercise  of 
these  inquisitorial  powers  may  be  called  a  presentment,  and  that 
it  may  be  regarded  as  final,  and  not  improper,  because  an  in- 
dictment cannot  or  does  not  follow  it  While  it  is  true  that  the 
Code  of  Criminal  Procedure  does  not  in  terms  provide  for  a  re- 
port as  the  result  of  this  inquiry  nor  directly  provide  for  a  pre- 
sentment, yet  it  is  significant  that  the  term  is  used  in  contradis- 
tinction to  an  indictment  in  section  250,  which  reads  as  follows: 

"The  grand  jury  must  appoint  one  of  their  number  as  clerk,  who  is  to 
preserve  minutes  of  their  proceedings  (except  of  the  votes  of  the  indi- 
vidual members  on  a  presentment  or  indictment),  and  of  the  evidence 
given  before  them." 

Such  inquiry  as  is  required  by  sections  260  and  261  may  reveal 
misconduct,  inattention,  or  shortcomings  of  public  officials,  and 
the  report  or  presentment  might  be  colorless  or  ineffective  unless 
it  specified  individual  delinquencies.  I  think  that  in  such  a  case 
the  grand  jury  can  properly  point  out  those  individuals  who,  as 
officials,  are  deemed  responsible,  and  that  the  presentment  may 
stand  though  it  be  not  followed  by  an  indictment.  It  may  be  per- 
tinent to  call  attention  to  the  fact  that  inefficiency,  carelessness,  or 
neglect  may  require  correction,  and  yet  not  justify  indictment,  and 
to  the  fact  that  not  all  willful  or  corrupt  misconduct  in  office  can 
be  presented  in  the  first  instance  by  indictment ;  e.  g.,  unlawfully 
disclosing  the  finding  of  an  indictment,  unlawfully  bringing  to  or 
carrying  letters  from  any  county  jail,  penitentiary  or  state  prison, 
or  selling  liquors  in  a  courthouse  or  jail  contrary  to  law.    See 
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section  56  Code  of  Criminal  Procedure,  and  subdivisions  13, 
14,  and  30  thereof.  It  is  true  that  accusation  without  opportunity 
to  answer  in  the  forum  is  a  bitter  handship,  if  not  intolerable 
(see  opinion  of  Lord  Mansfield  in  Rex  v.  Roupell,  Cowp.  458) ; 
but,  while  a  report  or  presentment  of  a  grand  jury  neither  calls 
upon  a  person  nor  suffers  him  to  answer,  it  may  be  that  the 
court  in  its  inherent  power  might,  on  the  application  of  one  ag- 
grieved, refer  or  resubmit  the  matter  to  the  further  inquiry  of 
the  grand  jury,  or  of  a  grand  jury,  in  order  that  justice  be  done 
after  a  full  hearing.  I  think  that  if  under  the  guise  of  a  present- 
ment, the  grand  jury  simply  accuse,  thereby  compelling  the  ac- 
cused to  stand  mute,  where  the  presentment  would  warrant  in- 
dictment so  that  the  accused  might  answer,  the  presentment  may 
be  expunged ;  but  I  do  not  think  that  a  presentment  as  a  report 
upon  the  exercise  of  inquisitorial  powers  must  be  stricken  out  if 
it  incidentally  point  out  that  this  or  that  public  official  is  re- 
sponsible for  omissions  or  commissions,  negligence  or  defects. 

As  the  position  of  the  appellants  is  that  this  presentment  is  ille- 
gal and  without  authority  in  law,  regardless  of  the  merits — which, 
indeed,  are  not  presented — I  feel  constrained  to  affirm  the  order 
which  deals  only  with  a  presentment  made  in  the  exercise  of  in- 
quisitorial powers. 

HIRSCHBERG,  P.  J.,' and  HOOKER,  J.,  concur.  BART- 
LETT,  J.,  votes  to  dismiss  appeal  on  the  ground  of  want  of  ju- 
risdiction to  entertain  it. 

WOODWARD,  J. (dissenting).  The  grand  juryof  Nassaucoun- 
ty,  in  December,  1903,  made  a  presentment  to  the  Supreme  Court, 
in  which  the  board  of  supervisors  and  two  men  who  had  acted 
as  clerks  of  the  board  were  censured  for  not  performing  the  du- 
ties of  their  respective  offices  in  a  manner  to  meet  the  approval 
of  the  grand  jury.  The  individuals  thus  censured,  with  no  op- 
portunity offered  them  to  be  heard  in  their  own  defense,  peti- 
tioned the  County  Court  of  Nassau  county,  asking  that  the  pre- 
sentment be  set  aside  and  quashed  on  the  ground  that  such 
presentment  was  without  authority  of  law.  The  prayer  of  the 
petitioners  was  denied,  and  the  petitioners  appeal  to  this  court. 

An  exhaustive  research  on  the  part  of  the  learned  counsel  for 
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the  appellants,  supplemented  by  the  labors  of  counsel  for  the 
respondents,  fails  to  bring  to  this  court  any  controlling  authority 
upon  the  question  presented  by  this  record,  which  involves  the 
legal  right  of  the  grand  jury  to  bring  in  a  presentment  against 
individuals  where  the  evidence  adduced  does  not  disclose  that 
any  crime  has  been  committed.  In  other  words,  we  are  asked  to 
determine  whether  the  grand  jury,  acting  under  the  laws  of  this 
state,  is  authorized  to  make  a  public  record  (section  272,  Code 
Cr.  Proc.)  censuring  individuals  for  alleged  misconduct,  where 
the  conduct  alleged  does  not  constitute  a  crime;  whether  the 
state  of  New  York  has  established  an  inquisition  in  which  the 
conduct  of  citizens  may  be  reviewed  and  officially  criticised  and 
censured,  according  to  the  standards  of  ethics  or  morals  of  such 
board,  rather  than  by  those  standards  which  have  been  fixed  and 
determined  by  the  law  of  the  land.  The  rule  is  supported  by 
high  authority  that  the  validity  of  a  statute  is  not  to  be  deter- 
mined by  what  has  been  done  in  any  particular  instance,  but  by 
what  may  be  done  under  it  (Rochester  v.  West,  164  N.  Y.  510, 
514;  58  N.  E.  673;  53  L.  R.  A.  548;  79  Am.  St.  Rep.  659,  and 
authorities  there  cited),  and  in  determining  the  powers  of  the 
grand  jury  under  the  laws  of  this  state,  whether  regulated  by 
statute  or  usage  constituting  the  common  law,  we  have  a  right 
to  consider  what  that  body  might  do  under  this  indefinite  power 
of  making  presentments  if  that  power  be  conceded.  If  it  has  the 
right  to  censure  the  petitioners  in  the  matter  now  before  us,  it 
is  difficult  to  conceive  of  any  limitation  upon  the  powers  of  the 
grand  jury.  It  may  establish  its  own  standards  of  right  and 
wrong,  and  may  subject  the  citizen  to  the  odium  of  a  judicial  con- 
demnation without  giving  him  the  slightest  opportunity  to  be 
heard ;  oftentimes  working,  in  the  public  estimate,  as  great  an  in- 
jury to  his  standing  and  character  as  though  he  had  in  fact  been 
accused  of  a  crime.  This  is  a  perversion  of  the  essential  spirit  of 
the  grand  jury  system,  which  had  for  its  object  the  protection  of 
the  citizen  against  an  open  and  public  accusation  of  crime,  and 
from  the  trouble,  expense,  and  anxiety  of  a  public  trial,  before  a 
probable  cause  is  established  by  the  presentment  and  indict- 
ment.   Jones  v.  Robbins,  8  Gray,  329,  344.    It  cannot  be  that  it 
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was  ever  contemplated  that  this  body,  created  for  the  protection 
of  the  citizen,  was  to  have  the  power  to  set  up  its  own  standards 
of  public  or  private  morals,  and  to  arraign  citizens  at  the  bar 
of  public  opinion,  without  responsibility  for  its  abuse  of  that 
power,  and  without  giving  to  the  citizen  the  right  to  a  trial 
upon  the  accusations. 

"The  institution  of  the  grand  jury,"  said  Mr.  Justice  Field  in  his  charge 
to  a  grand  jury  (Charge  to  Grand  Jury,  a  Sawyer,-66>,  Fed.  Cas.  No.  18,- 
255,  cited  with  approval  in  Ex.  parte  Bain,  121  U.  S.  1,  10,  7  Sup.  CL 
781,  30  L.  Ed.  849),  "is  of  very  ancient  origin  in  the  history  of  England; 
it  goes  back  many  centuries.  For  a  long  period  its  powers  were  not  clear- 
ly defined,  and  it  would  seem  from  the  account  of  commentators  on  the 
laws  of  that  country  that  it  was  at  first  a  body  which  not  only  accused, 
but  which  also  tried,  public  offenders."  But  he  adds:  "However  this 
may  have  been  in  its  origin,  it  was  at  the  time  of  the  settlement  of  this 
country  an  informing  and  accusing  tribunal  only,  without  whose  previous 
action  no  person  charged  with  a  felony  could,  except  in  certain  special 
cases,  be  put  upon  his  trial.  And  in  the  struggles  which  at  times  arose 
in  England  between  the  powers  of  the  King  and  the  rights  of  the  sub- 
ject it  often  stood  as  a  barrier  against  persecution  in  his  name,  until  at 
length  it  came  to  be  regarded  as  an  institution  by  which  the  subject  was 
rendered  secure  against  oppression  from  unfounded  prosecutions  of  the 
crown.  In  this  country,  from  the  popular  character  of  our  institutions, 
there  has  seldom  been  any  contest  between  the  government  and  the  citi- 
zen which  required  the  existence  of  the  grand  jury  as  a  protection  against 
oppressive  action  of  the  government.  Yet  the  institution  was  adopted 
in  this  country,  and  is  continued  from  considerations  similar  to  those 
which  give  to  it  its  chief  value  in  England,  and  is  designed  as  a  means, 
not  only  of  bringing  to  trial  persons  accused  of  public  offenses  upon  just 
grounds,  but  also  as  a  means  of  protecting  the  citizen  against  unfounded 
accusation,  whether  it  comes  from  government  or  be  prompted  by  par- 
tisan passion  or  private  enmity.  No  person  shall  be  required,  according" 
to  the  fundamental  law  of  the  country,  except  in  the  case  mentioned,  to 
answer  for  any  of  the  higher  crimes  unless  this  body  :  :  :  shall  de- 
clare, upon  careful  deliberation,  under  the  solemnity  of  an  oath,  that  there 
is  good  reason  for  his  accusation  and  trial." 

There  are  two  great  purposes— one  to  bring  to  trial  those  who 
are  properly  charged  with  crime,  the  other  to  protect  the  citizen 
against  unfounded  accusation  of  crime.  When  the  grand  jury 
goes  beyond  this,  and  attempts  to  set  up  its  own  standards,  and 
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to  administer  punishment  in  the  way  of  public  censure,  it  is  de- 
feating die  very  purposes  it  was  intended  to  conserve ;  and  its 
action  cannot,  therefore,  be  lawful.  Section  6  of  article  1  of  the 
state  Constitution  provides  that  "no  person  shall  be  held  to  an- 
swer for  a  capital  or  otherwise  infamous  crime  *  *  *  un- 
less on  presentment  or  indictment  of  a  grand  jury,  and  in  any 
trial  in  any  court  whatever  the  party  accused  shall  be  allowed  to 
appear  and  defend  in  person  and  with  counsel  as  in  civil  actions." 
The  inhibition  that  the  citizen  shall  not  be  held  to  answer  unless 
upon  a  presentment  or  indictment  must  be  understood  as  guar- 
antying the  right  to  answer  when  such  a  presentment  or  indict- 
ment is  found,  and  'the  party  accused  shall  be  allowed  to  ap- 
pear and  defend  in  person,"  etc. ;  while  by  section  2  of  the  same 
article  this  right  is  further  protected  by  the  provision  that  "the 
trial  by  jury  in  all  cases  in  which  it  has  been  heretofore  used 
shall  remain  inviolate  forever."  In  other  words,  a  "presentment 
or  indictment,"  as  applied  to  the  citizen  by  our  Constitution,  con- 
templates, in  substance,  the  same  thing.  It  contemplates  an 
accusation  of  crime,  to  be  followed  by  an  answer  on  the  part  of 
the  person  thus  formally  accused,  with  an  opportunity  to  be 
heard  in  his  own  defense  before  a  jury  of  his  peers.  The  terms 
are,  in  their  relation  to  the  individual,  synonymous.  No  one 
would  contend  that  a  citizen  could  be  indicted  for  anything  less 
than  a  crime,  or  that,  if  indicted,  he  could  be  denied  an  oppor- 
tunity to  answer  and  to  appear  in  his  own  defense  before  a  jury ; 
and  it  seems  to  me  equally  clear  that  there  is  no  constitutional 
right  to  make  a  presentment  against  an  individual  in  a  case  where 
an  indictment  would  not  lie.  The  rights  of  the  citizen  are  the 
same  under  either  an  indictment  or  a  presentment.  There  is  the 
right  to  answer  and  to  appear  in  person  and  by  counsel,  and  to 
have  a  trial  by  jury  in  any  case  in  which  an  indictment  might 
properly  be  made.  "An  indictment  is  an  accusation  in  writing, 
presented  by  a  grand  jury  to  a  competent  court,  charging  a  per- 
son with  a  crime."  Code  Cr.  Proc.  Sec.  254.  A  presentment — 
for  which  I  find  no  warrant  in  the  Code  of  Criminal  Procedure 
is  the  notice  taken  of  an  offense  by  the  grand  jury  from  its  own 
knowledge  or  observation,  without  any  bill  of  indictment  laid  be- 


24  VOLUME  XVI.  ■ 

Appellate  Division.  {Jan. 

fore  it  by  the  prosecuting  officer  of  the  government.  Upon  such 
presentment,  when  proper,  the  officer  employed  to  prosecute 
frames  a  bill  of  indictment,  Which  is  sent  to  the  grand  jury, 
and  the  latter  finds  it  a  true  bill.  State  v.  Cox,  8  Ark.  436,  cit- 
ing 4  Black.  Com.  301 ;  Bouv.  Law  Die.  tit.  "Presentment."  See, 
also,  5  Bacon's  Abridgment,  48  tit.  "Indictment."  It  has  been 
held  that  the  court  might  reduce  such  presentment  to  the  form 
of  an  indictment  without  sending  it  back  to  the  jury  (see  Bacon's 
Abridgment,  supra,  and  authorities  cited),  and  the  chief  dis- 
tinction between  an  indictment  and  a  presentment  at  common  law 
was  that  the  former  was  made  at  the  suggestion  of  the  crown, 
while  the  latter  was  made  upon  the  knowledge  of  one  or  more 
of  the  jurors,  and,  instead  of  being  indorsed  "A  true  bill"  by  the 
foreman  alone,  was  signed  by  all  of  the  jurors.  Matter  of  Gros- 
bois,  109  Cal.  448;  42  Pac.  444.  In  State  v.  Security  Bank  of 
Clark,  2  S.  D.  542;  51  N.  W.  338,  the  court  says: 

"If  the  grand  jury  find  only  that  a  public  offense  has  been  committed, 
and  that  there  is  reasonable  ground  for  believing  that  a  particular  in- 
dividual or  a  particular  corporation  has  committed  it,  they  should  re- 
turn a  presentment;  but  if  they  find,  and  are  willing  to  specifically  charge, 
that  any  particular  individual  or  any  particular  corporation  has  com- 
mitted a  public  offense,  they  should  return  an  indictment." 

This  idea  runs  through  all  of  the  authorities  which  I  have  been 
able  to  discover,  that  the  jurisdiction  of  the  grand  jury  over 
individuals  must  depend  upon  the  fact  that  a  crime  or  offense  has 
been  committed  against  the  public.  See  Beavers  v.  Henkel,  194 
U.  S.  73,  84;  24  Sup.  Ct.  605;  48  L.  Ed.  882.  An  offense  is  a 
breach  of  the  laws  established  for  the  protection  of  the  public, 
as  distinguished  from  an  infringement  of  mere  private  rights; 
a  punishable  violation  of  law;  a  crime.  21  Am.  &  Eng.  Ency. 
of  Law,  830,  831,  and  authorities  cited  in  note.  If  there  has  been 
no  crime  or  offense,  the  grand  jury,  designed  for  the  protection 
of  the  citizen,  has  no  right  to  create  an  offense  unknown  to  the 
law  for  the  purpose  of  administering  punishment  by  way  of  cen- 
sure, for  this  is  a  "government  of  laws,  not  of  men,"  to  quote  the 
preamble  of  the  Constitution  of  Massachusetts  and  the  language 


NEW  YORK  ANNOTATED  CASES. 


igos]  Matter  of  Joi 


of  Chief  Justice  Marshall  in  Marbury  v.  Madison,  i  Cranch,  163, 
2  L.  Ed.  60.  The  rule  is  not  different  because  the  accusation  takes 
the  form  of  a  presentment  rather  than  of  an  indictment,  which, 
as  have  already  suggested,  are  synonymous  terms  as  used  in  our 
jurisprudence,  and  particularly  so  since  the  adoption  of  our  Code 
of  Criminal  Procedure.  This  provides  (section  273)  that  "all 
the  forms  of  pleading  in  criminal  actions,  heretofore  existing,  are 
abolished ;  and  hereafter  the  forms  of  pleading,  and  the  rules 
by  which  the  sufficiency  of  pleadings  is  to  be  determined,  are 
those  prescribed  by  this  Code."  Section  274  provides  that  "the 
first  pleading  on  the  part  of  the  people  is  the  indictment;"  evi- 
dently contemplating  that  the  common-law  presentment  should  be 
reduced  to  a  formal  indictment  before  it  should  have  a  place  in 
the  proceedings  against  the  life,  liberty,  or  property  of  the  citi- 
zen. This  is  made  the  more  manifest  by  the  provisions  of  section 
275,  that  "the  indictment  must  contain  ( 1 )  the  title  of  the  action, 
specifying  the  name  of  the  court  to  which  the  indictment  is  pre- 
sened,  and  the  names  of  the  parties ;  (2)  a  plain  and  concise  state- 
ment of  the  act  constituting  the  crime,  without  unnecessary  repe- 
tition." There  must  be  a  statement,  not  of  the  acts  which  the 
grand  jury  disapproves,  but  of  "the  acts  constituting  the  crime." 
If  the  acts  charged  do  not  constitute  a  crime,  then  there  is  no 
indictment  before  he  court,  and  the  petitioners  clearly  have  a 
right  to  be  relieved  of  the  odium  of  a  judicial  censure,  where  the 
document  in  which  such  censure  is  contained  is  a  mere  imperti- 
nence, without  authority  of  law.  The  court  had  sections  275  and 
276  of  the  Code  of  Criminal  Procedure  under  consideration  in  the 
case  of  People  v.  Dumar,  106  N.  Y.  502;  13  N.  E.  325,  and  it 
was  held  that  an  indictment  must  charge  both  the  crime  and  the 
act  constituting  it,  and  that  the  omission  of  either  is  fatal.  In  the 
course  of  the  opinion,  written  by  Danforth,  J.,  it  was  said: 

"If  there  was  no  accusation  of  a  crime,  the  paper,  however  formal  in 
other  respects,  would  not  be  an  indictment,  and  so  there  would  be  no 
criminal  action.  If  it  contained  no  statement  of  the  act  constituting  the 
'  crime,  there  would  be  no  description  of  the  offense,  and  neither  an 
acquittal  nor  a  conviction  would  enable  the  defendant  to  withstand  a  fur- 
ther prosecution  for  the  same  crime." 
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See  People  v.  Corbalis,  17&  N.  Y.  516,  520;  71  N.  E.  106,  and 
authorities  there  cited. 

All  of  the  old  forms  of  criminal  pleading  being  abolished,  the 
people  being  limited  to  an  indictment,  which  shall  charge  the  com- 
mission of  a  definite  crime,  and  state  the  acts  constituting  such 
crime,  and  a  presentment  being  the  equivalent  of  an  indictment 
in  the  common  law  as  it  was  understood  at  the  time  of  making 
our  state  Constitution,  it  follows  that  any  other  action  on  the 
part  of  a  grand  jury  in  dealing  with  a  citizen  is  without  author- 
ity in  law ;  and,  the  petitioners  being  subjected  to  a  wrong  in  the 
form  of  law,  it  becomes  the  duty  of  this  court  to  deprive  this 
so-called  presentment  of  an  official  character,  and  thus  to  rem- 
edy, so  far  as  possible,  the  wrong  which  has  been  done  them. 
The  petitioners  are  not  charged  with  a  crime;  the  facts  stated 
do  not  constitute  a  crime;  and  the  paper  presented  to  the  court, 
and  which  assumes  to  criticise  and  censure  the  board  of  super- 
visors and  its  clerks,  is  without  any  authority  whatever,  and 
should  be  quashed  and  set  asde,  not  alone  because  of  the  wrong 
sought  to  be  perpetrated  npen  the  petitioners,  but  for  the  protec- 
tion of  citizens  in  their  right  to  their  good  names  and  reputations 
against,  all  unauthorized  attacks. 

The  order  denying  the  petitioners'  prayer  should  be  reversed, 
and  the  so-called  presentment  should  be  set  aside  and  quashed, 
with  costs  to  the  appellants. 
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PEOPLE  v.  NEW  YORK  BUILDING  LOAN  BANKING 
CO. 

MATTER  OF  MONTAGUE. 

[101  App.  Dw.  484;  92  N.  Y.  Supp.  62.] 

{Supreme   Court,  Appellate  Division,   First  Department.     February    10, 
1905) 

Building  and  Loan  Associations — Insolvency —  Rights  of  Borrowing 
Stockholders. 

On  the  insolvency  of  a  building  and  loan  association  the  rights  and 
liabilities  of  borrowing  stockholders  should  not  be  determined  until  it 
has  been  ascertained  what  the  net  assets  are. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  people  against  the  New  York  Building  Loan 
Banking  Company.  Petition  by  Peter  Montague,  a  stockholder, 
asking  that  the  receiver  of  the  defendant  be  required  to  pay  pe- 


igbts  and  Liabilities  op  Mbmbess  op  Building  and  Loan  As- 
sociations in  Liquidation. 

a.  In  general. — 27. 

b.  Dividends  as  offset  to  loan. — 33. 

C.  Maturity  of  loan  by  involuntary  dissolution. — 37, 
d.  Powers  of  directors. — 38. 


a.  In  general. 

When  a  savings  and  loan  association  passes  into  the  hands  of  a  re- 
ceiver, and  is  no  longer  able  to  carry  out  the  agreement,  the  borrower  is 
relieved  also  from  compliance  with  the  terms  thereof,  and  an  equitable 
adjustment  between  the  parties  must  be  made.  The  borrower  should  be 
changed  with  the  money  received  from  tile  corporation  and  the  legal  in- 
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titioner  the  excess  between  the  amount  paid  by  him  to  the  de- 
fendent  and  the  amount  paid  out  by  it  in  his  behalf.  From  a 
decree  (44  Misc.  296;  89  N.  Y.  Supp.  877)  determining  the 
amount  due  petitioner,  he  appeals.    Modified. 

The  facts  as  well  as  the  conclusions  upon  which  the  order  was  based 
are  clearly  stated  in  the  opinion  of  the  learned  judge  at  Special  Term  as 

"The  defendant,  the  New  York  Building  Loan  Banking  Company,  is  in- 
solvent, and  in  the  hands  of  a  permanent  receiver.  On  or  about  Decem- 
ber 1,  1897,  the  petitioner,  Peter  J.  Montague,  became  the  owner  of  three 
hundred  shares  of  Class  A  stock  issued  by  the  defendant.  His  primary 
purpose  in  subscribing  for  three  hundred  shares  was  to  bring  about  the 
payment  and  cancellation  of  an  existing  mortgage  of  $25,000  on  his  prem- 
ises No.  60  Court  street,  Brooklyn.  The  company  undertook  to  carry 
this  mortgage  of  $25,000,  agreeing  to  pay  off  the  principal  on  or  before  the 
maturity  of  the  stock,  and  in  the  meantime  to  pay  the  interest  (5  per  cent.) 
on  the  mortgage.  In  consideration  of  the  company's  agreement  to  issue 
to  him  the  three  hundred  shares  of  stock  and  to  carry  and  finally  to  pay 
off  the  mortgage,  Montague  agreed  to  pay  the  company  a  premium  of 
$5,000,  to  make  a  monthly  payment  of  $75  does  on  the  three  hundred 
shares,  to  execute  in  favor  of  the  company  a  mortgage  of  $30,000  on  said 
premises,  and  pay  interest  thereon  at  the  rate  of  6  per  cent.,  the  interest 
to  be  paid  monthly  at  the  time  of  payment  of  the  dues.    This  made  a  to- 
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terest  thereon  and  be  credited  with  such  payments  as  are  referable  to  the 
loan  itself  and  not  to  the  stock. 

Hall  v.  Stowell,  75  App.  Div.  21;  77  N.  Y.  Supp.  953. 

Riggs  v.  Carter,  77  App.  Div.  580;  79  N.  Y.  Supp.  177. 

"This  rule  is  based  upon  the  theory  that  the  relations  of  a  member 
as  a  shareholder  and  a  borrower  are  separate  and  distinct;  that  as  a 
shareholder  he  should  bear  his  proportionate  share  of  the  loss,  but  as  bor- 
rower he  should  have  the  benefit  of  the  rescission  of  the  contract,  and 
should  repay  what  he  has  received,  less  what  he  has  paid  on  account 

Hall  v.  Stowell,  75  App.  Div.  21 ;  77  N.  Y.  Supp.  953. 

Upon  winding  up  the  affairs  of  a  dissolved  building  and  loan  associa- 
tion, the  shares  of  which  had  not  reached  their  full  value,  each  member 
is  entitled  to  a  proportionate  share  of  the  assets.     If  the  member  is  a 
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tal  monthly  payment  of  $225,  and  these  payments  were  to  continue  until 
the  stock  matured,  December  1,  igog.  The  premium  of  $3,000  is  included 
in  the  $30,000  mortgage.  He  also  assigned  his  stock  to  the  company. 
This  assignment,  as  well  as  the  $30,000  mortgage,  was  made  to  secure 
the  monthly  payments  of  $225.  It  was  expected  that  at  the  end  of  the 
maturing  period,  December  1,  1900,  the  three  hundred  shares  of  stock 
would  be  paid  up  in  full,  and  that  Montague  would  have  his  premises  free 
and  clear  of  both  mortgages.  Both  parties  lived  up  to  the  agreement  for 
sixty-nine  months  and  fourteen  days.  The  company  then  became  insolv- 
ent, and  a  temporary  receiver  was  appointed  September  14,  1903.  Under 
an  order  of  this  court  the  $30/100  mortgage  has  been  satisfied.  No  part 
of  the  $25,000  mortgage  on  the  petitioner's  premises  has  been  paid.  At 
the  date  of  the  appointment  of  the  temporary  receiver,  Montague  had 
made  the  following  payments  to  the  company:  $10,350  interest  on  the  $30,- 
000  mortgage,  and  $5,175  as  dues  on  three  hundred  shares  of  stock;  mak- 
ing in  all  $15,525.  In  the  meantime  his  stock  has  been  maturing,  and 
the  company  has  paid  on  account  of  interest  on  the  $25,000  mortgage  at 
the  rate  of  5  per  cent  the  sum  of  $6,770.83.  The  petitioner  asks  that  the 
receiver  be  required  to  pay  him  the  difference  between  the  amount  paid 
m  by  him  and  the  amount  paid  out  by  the  company —  that  is,  $8,754.17 
—with  interest  for  the  average  time  to  September  14,  1903,  making  a  total 
of  $10,286.12;  and  in  the  event  of  a  rejection  of  the  method  just  referred 
to  he  asks  the  court  to  direct  the  receiver  to  pay  him  $3,974.27,  with 
interest  thereon  from  the  date  of  the  appointment  of  the  receiver,  leav- 
ing the  amount  of  the  dues  paid  by  the  petitioner  and  interest  thereon 

1    l 
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debtor  member  owing  more  than  his  share,  he  is  bound  to  pay  the  bal- 
ance, receiving  thereupon  a  satisfaction  of  his  mortgage,  and  if  he  owes 
less  than  his  share,  he  is  entitled  to  receive  the  balance. 

People  v.  Lowe,  117  N.  Y.  175;  27  St.  Rep.  138;  22  N.  E.  1016. 

The  receivers  represent  all  the  members  of  the  association,  and  for 
the  purpose  of  an  equitable  adjustment  the  members  should  all  be  re- 
lieved from  their  contracts  at  the  same  date,  -and  such  date  should  be  that 
•Eeoi  -ddns  "A  'N  *8  '6^E  '^Wi  of  "Xwjnpi  'a  sj.i3qo>[ 

Riggs  v.  Carter,  77  App.  Div.  580;  70,  N.  Y.  Supp.  177. 

trt  -ddng  ■&  'N  99  !rti  -MQ  -day  tS  'flon^  -a  paaig 
upon  which  the  receivers  were  first  appointed. 

Payments  on  account  of  dues  upon  the  stock  are  not  reductions  of  the 
loan  unless  the  agreement  so  provides. 
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as  a  basis,  far  a  claim  to  share  pro  rata  with  other  stockholders  at  tlu;  final 
distribution.  Neither  of  these  methods  of  settlement  appears  to  the 
court  to  be  equitable,  because  titer  both  substantially  ignore  the  jus! 
claim  of  the  company  to  a  portion  of  the  premium,  agreed  to  be  paid  by 
the  petitioner.  The  relation  between  the  petitioner  and  the  company  is 
not  merely  that  ef  borrower  and  lender.  He  is  also  a  member  of  the, 
company.  'The  question  emancipates  itself,  therefore,  from  legal  or  con- 
tract technicalities,  and  reduces  itself  to  one  of  simple  equity  and  fair 
play.'  Towle  v.  American  Bldg.  L.  &  Inv.  Soc.  (C  C.)  61  Fed  448. 
It  follows,  therefore,  that,  whatever  amount  shall  be  allowed  the  petitioner, 
he  is  not  entitled  to  any  interest  on  that  amount.  He  should  be  cred- 
ited with  the  amount  paid  as  dues,  this  amount  serving  as  a  basis  for  the 
fixing  of  bis  pro  rata  share  of  the  net  assets  as  a  stockholder.  Under 
authorities  in  this  state  and  in  the  federal  courts,  some  part  of  the  pre- 
mium agreed  to  be  paid  should  be  regarded  as  earned  by  the  company. 
Hannon  v.  Cobb,  49  App.  Div.  480;  63  N.  Y.  Supp.  738;  Riggs  v.  Carter, 
77  App.  Div.  580;  79  M.  Y.  Supp.  177;  Breed  v.Ruoff,  54  App.  Div.  142;  66 
N.  Y.  Supp.  422;  McMurray  v.  Gossney  (C  C>  106  Fed.  II;  Choisser 
v.  Young,  69  111.  App.  25a.  The  Company  kept  its  agreement  for  697-15 
months.  One  hundred  and  forty-four  months  being  the  full  term  of  the 
agreement,  it  should  be  allowed,  therefore,  to  retain  a  proportionate  part 
of  $5,000  as  earned  premium,  i.  c,  $.2,412.04.  Following  the  rules  laid 
down  in  the  cases  referred  to,  I  think  it  would  be  just  to  all  parties  to 
allow  the  company  to  retain  $2412.04  as  earned  premium  (and  $5,175 
as  dues  on  the  three  hundred  shares  of  stock),  and  it  should  be  cred- 
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In  an  action  by  a  receiver  of  an  insolvent  loan  association  to  foreclose 
a  mortgage  given  by  the  shareholder  of  the  association,  the  shareholder 
is  not  entitled  to  be  credited  upon  the  mortgage  in  the  foreclosure  action 
with  the  amount  of  dues  paid  by  him  to  the  association  or  with  the  amount 
of  monthly  premium  which  he  paid  as  bonus  for  the  loan. 

Where  a  building  and  loan  association  created  under  chapter  122  of  the 
Laws  of  1851  and  the  laws  amendatory  thereof  becomes  insolvent  and 
makes  a  general  assignment  for  the  benefit  of  creditors,  a  borrowing 
member  must,  in  order  to  obtain  the  cancellation  of  the  mortgage  given 
by  him  as  security  for  the  loan,  pay  the  entire  amount  of  such  loan  less 
the  withdrawal  value  of  the  stock  pledged  by  him  as  collateral  thereto,  to- 
gether with  interest  thereon.     He  is  not  entitled  to  be  credited  with  the 

Roberts  v.  Cronk,  94  App.  Div.  171;  88  N.  Y.  103. 
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ited  with  $6,770.75  iatercst  paid  by  it  on  the  $25,000  mortgage.  If  the  to- 
tal of  these  amounts  be  deducted  from  the  whole  amount  paid  by  Mon- 
tague— i.  e.,  $15,525 — it  will  leave  $1,167.13  which  should  be  returned  to 
the  petitioner.  This  amount,  however,  should  not  be  paid-  until  final  ac- 
counting, when  it  can  be  determined  whether  or  not  there  is  money  suffi- 
cient to"  satisfy  the  claims  of  all  others  similarly  situated.  The  diligence 
of  the  petitioner  in  making  this  application  should  not  give  him  a  picf- 
-erence  over  others  having  the  same  kind  of  claim  against  the  company." 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  MC- 
LAUGHLIN, O'BRIEN,  and  INGRAHAM,  JJ. 

Charles  R.  Hall,  for  appellant. 

Charles  W.  Dayton,  for  respondent. 

O'Brien,  J.  We  think  the  application  was  premature,  and 
that  the  prescribing  of  any  fixed  rule  at  the  present  time  is  un- 
necessary, and  may,  in  the  end,  embarrass,  rather  than  aid  in, 
the  final  distribution  of  the  assets  of  this  insolvent  corporation. 
Thus,  with  regard  to  the  subject  of  dues  which  were  in  substance 
payments  upon  the  shares  held  by  the  petitioner,  the  conclusion 

Rights  and  Liabilities  of  Members  of  Building  and  Loan  Associa- 
tions in  Liq u IDAHO N,— Continued. 

premium  paid  by  him  to  secure  the  loan  or  with  the  assessments  paid  by 
him  upon  his  stock  with  interest  on  such  sums. 

Hannon  v.  Cobb,  49  App.  Div.  480;  63  N.  Y.  Supp.  738. 

In  an  action  by  a  receiver  to  foreclose  a  mortgage,  due  by  reason  of  the 
receivership  the  mortgagor  is  not  entitled  to  have  the  fines  paid  by  him 
credited  on  the  mortgage  debt. 

Breed  v.  Ruoff,  54  App.  Div.  142;  66  N.  Y.  Supp.  42a. 

But  he  should  be  credited  with  tbe  interest  paid  by  him  upon  the  loan. 

Breed  v.  Ruoff,  54  App.  Div.  142;  66  N.  Y.  Supp.  433. 

Where  a  building  and  loan  association  becomes  insolvent,  its  claims 
-against  borrowing  members  {or  premiums  charged  in  carrying  through 
the  building  transactions  arc  no  longer  an  asset,  since  the  consideration  for 
the  members  promise  to  pay  the  premium,  failed  with  tbe  cessasion  oi 
"business,  and  in  the  adjustment  of  a  member's  account,  the  premium  U 
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of  the  Special  Term  that  this  amount  should  be  credited  to. the 
petitioner,  and  should  serve  "as  a  basis  for  the  fixing  of  his- 
pro  rata  share  of  the  net  assets  as  a  stockholder,"  is  undoubt- 
edly correct.  In  regard  to  the  claim  for  the  entire  amount  paid 
as  premium,  however,  there  is  considerable  conflict  as  to  whether, 
by  reason  of  the  insolvency  of  the  company,  the  latter  forfeits 
its  right  to  any  part  of  the  amount  paid,  or  whether  all  or  some 
part  of  it  should  be  regarded  as  earned  by  the  company.  There 
are  cases  which  support  the  rule  applied  by  the  Special  Term  that 
some  part  of  the  premium  agreed  to  be  paid  should  be  regarded  as 
earned  by  the  company.  See  Hannon  v.  Cobb,  49  App.  Div. 
480;  63  N.  Y.  Supp.  738;  Riggs  v.  Carter,  yy  App.  Div.  580; 
79  N.  Y.  Supp.  177;  Breed  v.  Ruoff,  54  App.  Div.  142;  66  N. 
Y.  Supp.  422 ;  Choisser  v.  Young,  69  III.  App.  252 ;  MacMurray~ 
v.  Gosney  (C.  C.)  106  Fed.  11.  On  the  other  hand  we  find  in 
Endlich  on  Building  Associations  ((2d  Ed.)  Sec.  531,  the  rule 
stated  as  follows : 

"Upon  the  basis  of  all  the  decisions  examined  it  may  be  safely  laid 
down  that  the  clear  weight  of  authority  rejects  the  enforcement  of  any 
part  of  the  premium.  And  in  reason  and  fairness  this  must  be  so.  The. 
premium  is  not  a  payment  in  advance.    •    •    •    Hence  if,  at  any  stage 
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not  to  be  added  to  the  actual   indebtedness  due  from  the  member  to 
the  company. 
People  v.  N.  Y.  Building  Loan  Banking  Co.,  45  Misc.  4;  90  N.  Y.  Supp.. 


b.  Dividends  at  offset  to  loan. 


Where  the  term  mentioned  in  the  mortgage  has  not  expired  the  bor- 
rower should  not  be  required  to  pay  the  full  amount  of  the  loan  to  the 
receiver  if  it  appears  that  any  dividend  is  due  him  as  a  member,  and  a 
conservative  estimate  by  the  receiver  of  the  propable  amount  of  such  divi- 
dend, with  proper  provisions  for  any  possible  overpayment,  is  sufficiently 
definite  for  the  purpose  of  giving  the  borrowing  member  a  credit  for  such, 
amount 
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the  society,  breaking  down,  fails  to  perform  its  part  of  the  bargain,  the 
promise  to  pay  it  the  premium  loses  the  consideration  upon  which  it  was 
based,  and  ought  to  be  regarded  as  wholly  abrogated.  To  attempt  to  ap- 
portion the  premium  is  simply  to  treat  it  as  additional  interest.  To  re- 
gard it  as  something  with  which  the  borrower  has  parted — as  something 
which  the  society  has  earned,  as  assets  in  its  hands  before  it  has  done 
that  which  entitled  it  to  retain  the  premium — is  t 
character  and  office." 


In  support  of  this  view  we  have  the  following  cases :  Strohen 
v.  Franklin  Savings  Fund  and  Loan  Association,  115  Pa.  273; 
8  Atl.  843;  Weir  v.  Granite  State  Provident  Asso.,  56  N.  J. 
Eq.  234;  38  Atl.  643;  Moran  v.  Gray  (N.  J.  Ch.)  38  Atl.  668; 
Rogers  v.  Rains,  100  Ky.  295;  38  S.  W.  483;  Bank  Commis- 
sioners v.  Granite  State  Provident  Asso.,  68  N.  H.  554 ;  44  Atl. 
605 >  Curtis  v.  Granite  State  Provident  Asso.,  69  Conn.  6 ;  36 
Atl.  1023;  61  Am.  St.  Rep.  17;  Hale  v.  Kline,  113  Iowa,  523; 
85  N.  W.  814;  Coltrane  v.  Baltimore  B.  &  L.  Ass'n  (C.C.)ioo 
Fed.  293;  Coltrane  v.  Blake,  113  Fed.  785;  51  C.  C.  A.  457; 
Barry  v.  Friel  (C.  C.)  114  Fed.  989;  Riggs  v.  Capital  Brick  Co. 
(C.  C.)  128  Fed.  491- 

While  the  statement  of  the  rule  to  be  applied  is  thus  couched 
in  language  seemingly  opposed  and  conflicting,  we  think  the  au- 
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Breed  v.  Ruoff,  54  App.  Div.  142;  (£>  N.  Y.  Supp.  422. 

Upon  the  trial  of  an  action  to  foreclose  a  mortgage  brought  by  the 
receiver  of  a  loan  association  upon  whih  some  amount  was  due,  the 
court  declined  to  find  the  amount  due  or  to  award  a  judgment  of  fore- 
closure and  sale  for  any  portion  of  the  mortgage  debt  upon  the  theory 
that,  owing  to  litigation  pending  and  uncertainty  as  to  the  amount  of  the 
assets  of  the  association,  it  was  then  impossible  for  the  receiver  to  state 
even  approximately  the  amount  of  the  dividends  which  the  defendant 
would  be  entitled  to  receive  upon  their  stock  in  the  association,  and  post- 
poned the  foreclosure  and  sale  until  the  fact  could  be  ascertained  upon 
the  final  accounting  of  the  receivers  and  directed  that  a  judgment  should 
be  entered  for  its  ascertainment  as  soon  as  the  assets  of  the  a 
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thorities  can  to  some  extent  be  reconciled  by  having  in  mind  the 
time  when  and  the  facts  upon  which  the  courts  are  required  to 
decide  the  questions  presented.  Where,  in  the  course  of  the  ad- 
ministration of  one  of  these  insolvent  building  and  loan  associa- 
tions or  corporations,  and  before  the  final  accounting,  it  becomes 
necessary  to  adjust  the  rights  of  the  receiver  and  the  claimant, 
the  courts  in  this  state  have  been  careful  to  apply  a  rule  which 
would  be  perfectly  just  as  between  the  receiver  and  the  claimant, 
and  have  been  equally  careful  not  to  apply  any  method  or  rule 
which  would  impair  or  affect  the  rights  of  other  claimants  upon 
the  final  distribution  by  the  receiver.  By  way  of  illustration,  to 
take  the  cases  which  have  most  frequently  arisen  in  this  state, 
and  from  which  the  learned  judge  at  Special  Term  deduced  the 
rule  which  he  thought  should  be  here  applied,  we  find  that  the 
judges,  while  compelled  to  determine  the  then  existing  rights 
of  the  parties  before  it,  were  sedulously  careful  to  void  applying 
any  rule  which  would  destroy  the  rights  of  others  who  were  not 
parties  before  the  court,  and  who,  therefore,  could  not  be  heard. 
Thus,  in  Riggs  v.  Carter,  77  App.  Div.  580 ;  79  N.  Y.  Supp.  177 
(affirmed  173  N.  Y.  632;  66  N.  E.  1115),  where  an  action  was 
brought  by  the  receiver  of  an  insolvent  building  and  loan  asso- 
ciation against  a  borrowing  shareholder  to   foreclose  a  mort- 
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were  sufficiently  liquidated  for  the  purpose.  It  was  held  that  the  plaintiff 
was  entitled  to  a  sale  of  the  premises  to  secure  the  payment  of  their  mort- 
gage debt,  and  cannot  be  deprived  of  it  unless  some  adverse  dominating 
equity  requires  it  and  the  proofs  bring  the  case  within  the  exceptional 
class. 

Breed  v.  Ruoff,  173  N.  Y.  340;  66  N.  E.  5. 

In  Roberts  v.  Cronk,  04  App.  Div.  171,  88  N.  Y.  Supp.  103,  the  action 
was  brought  by  the  receiver  of  an  insolvent  savings  and  loan  associa- 
tion. It  was  held  that  the  defendant  could  not  in  that  action  be  credited 
with  the  amount  of  dues  or  premium  paid,  but  the  judgment  contained  the 
following  clause:  "And  it  is  further  ordered  and  adjudged  that  if  at 
may   time  the  plaintiff  herein  shall   receive  a   dividend   on   said  above 
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gage  executed  by  him,  it  was  held  (heartnote)  that: 

The  court  is  not,  in  the  absence  of  any  proof  upon  the  subject,  or  any 
request  in  regard  thereto,  required  to  approximately  determine  the  value 
of  the  shareholder's  stock  to  the  end  that  he  may  be  relieved  from  his 
mortgage- to  the  extent  of  his  interest  in  the  assets  of  the  association." 

And  in  Roberts  v.  Cronk,  94  App.  Div.  171 ;  88  N.  Y.  Supp. 
103,  wherein  a  similar  action  was  brought,  it  was  held  (head- 
note)  that: 

"The  shareholder  is  not  entitled  to  be  credited  upon  the  mortgage  in 
the  foreclosure  action  with  the  amount  of  dues  paid  by  him  to  the  asso- 
ciation, or  with  the  amount  of  the  monthly  premium  which  he  paid  as  a 
bonus  for  the  loan.  He  will,  however,  upon  the  final  adjustment  of  the 
affairs  of  the  association,  be  entitled  to  credit  for  such  payments,  the 
amount  of  such  credit  depending  upon  the  amount  of  the  net  assets  of 
the  i 


In  Hall  v.  Stowell,  75  App.  Div.  31,  JJ  N.  Y.  Supp.  953,  it  is 
said: 

"In  such  cases  the  better  rule  seems  to  be  that  the  borrower  be  charged 
with  the  money  received  from  the  corporation  and  the  legal  rate  of  in- 
terest thereon,  and  be  credited  with  such  payments  as  are  referable  to 
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mentioned  stock  (being  the  forty  shares  assigned  to  the  association  by 
the  defendant)  he  shall  credit  the  amount  thereof  on  the  judgment  here- 
in an  action  brought  by  a  receiver  of  an  association  against  a  bor- 
rowing member  to  foreclose  the  mortgage  executed  by  him,  the  court  is 
not,  in  the  absence  of  any  proof  upon  the  subject  or  any  request  in  regard 
thereto,  required  to  approximately  determine  the  value  of  the  sharehold- 
er's stock  to  the  end  that  he  may  be  relieved  from  his  mortgage  to  the 
extent  of  his  interest  in  the  assets  of  the  a 


Riggs  v.  Carter,  77' App.  Div.  580;  79  N.  Y.  Supp.  177. 

Where  a  member  of  an  insolvent  building  and  loan  association,  who  is 
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the  loan  itself,  and  not  to  the  stock.  This  rule  is  based  upon  die  theory 
that  the  relations  of  a  member  as  a  shareholder  and  a  borrower  are  sep- 
arate and  distinct ;  tlrat  as  shareholder  he  should  have  the  benefit  of  me 
rescission  cf  the  c  ('.tract,  and  should  repay  what  iio  has  received  lets 
what  he  has  pat-1,  on  account  thereof.  Struhen  v.  Franklin  Saving  & 
Loan  Ass'n,  115  Pa.  273;  B  Atl.  843;  Post  v.  Mechanic'  Building  &  Loan 
Ass'n,  97  Ten*.  408;  37  S.  W.  216;  34  L  R.  A-  201;  Endl.  Building 
Ass'ns  (2d  Ed)  §§  514,  515,  531;  Rochester  Savings  Bank  v.  Whitmore, 
25  App.  Div.  491;  49  N.  Y.  Supp.  862;  Harmon  v.  Cobb,  49  App.  Div. 
480,  63  N.  Y.  Supp.  738;  Breed  v.  Ruoff,  54  App.  Div  142;  60  N.  Y.  Supp. 
422." 

Hall  v.  Stowell  was  cited  with  approval  in  Roberts  v.  Cronk, 
94  App.  Div.  171 ;  S8  N.  Y.  Supp.  103,  but  the  conclusion  reached 
was  that  the  shareholder  was  not  entitled  to  be  credited  upon  the 
mortgage  in  the  foreclosure  action  with  the  amount  of  dues  paid 
by  him  to  the  association,  or  with  the  amount  of  the  monthly  pre- 
mium which  he  paid  as  a  bonus  for  the  loan.    As  therein  said: 

"The  defendant  cannot  now  be  credited  upon  his  loan  with  the  amount 
paid  by  him  as  dues  or  premiums.  When  the  affairs  of  the  association 
are  finally  wound  up,  he  will,  of  course,  have  credit  for  all  of  the  pay- 
ments so  made  by  him,  the  amount  to  be  then  credited  being  dependent 
upon  the  amount  of  its  net  assets." 
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indebted  to  the  association  upon  a  note  secured  by  a  number  of  shares 
of  the  stock  of  the  association,  will  be  entitled  to  receive  a  dividend  from 
the  assets  of  the  association  upon  the  amount  of  the  payments  made  by 
him  on  his  stock,  the  fact  that  the  amount  of  such  dividends  cannot  be 
presently  definitely  ascertained  does  not  entitle  the  receiver  of  the  asso- 
ciation to  demand  payment  of  the  full  amount  of  the  note  and  interest 
and  oblige  the  member  to  await  the  final  distribution  of  the  corporate  as- 
sets by  the  receiver  before  he  can  be  allowed  anything  on  account  of  his 
claim  against  the  association.  The  amount  of  the  dividend  should  be 
approximately  determined  and  deducted  from  the  amount  due  upon  the 

Robinson  v.  Spencer,  72  App.  Div.  493;  7°"  N.  Y.  Supp.  598. 
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On  the  other  hand,  we  have  in  other  jurisdictions  cases  where 
the  rule  stated  by  Endrich  on  Building  Associations,  supra,  has 
been  applied.  Thus,  in  Strohen  v.  Franklin  Savings  &  Loan 
Ass'n,  115  Pa.  273;  8  Atl.  843,  where  the  action  was  brought 
by  a  receiver  of  an  insolvent  building  association  to  foreclose  a 
mortgage  given  to  secure  the  payment  of  a  loan,  the  court, 
among  other  things,  in  the  opinion  said: 

"In  view  of  the  failure  of  the  company,  the  consideration  or  inducement 
for  giving  this  large  premium  has  failed,  or  at  least  has  failed  in  part 
*  *  *  The  insolvency  of  the  company,  as  before  observed,  puts  an 
end  to  its  operations  as  a  building  association.  To  a  certain  extent  it 
also  ends  the  contract  between  it  and  its  members  respectively,  and  noth- 
ing remains  but  to  wind  it  up  in  such  a  manner  as  to  do  equity  to  cred- 
itors and  between  the  members  themselves.  *  *  *  The  damages  should 
be  assessed  by  charging  the  defendant  with  the  sum  actually  received  on 
his  mortgage,  with  interest  for  the  same,  and  crediting  him  with  all  ac- 
tual payments  of  interest.  But  his  payments  upon  his  stock  are  not  to 
be  credited  on  the  mortgage  as  payments  of  either  principal  or  interest." 

The  only  difference  between  this  case  and  the  others  relied 
upon  by  the  appellant  and  the  decisions  in  our  own  state  where 
the  question  arose  during  the  course  of  administration  and  had  to 
be  settled  is  that  in  the  former  the  court  undertook  to  apply  the 
rule  with  regard  to  adjusting  what  credit  should  be  allowed  to 
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c  Maturity  of  loan  by  involuntary  dissolution. 

A  mortgage  executed  by  a  member  of  a  building  and  loan  9 
to  secure  a  loan  made  to  him  by  the  association,  collateral  to  a  bond 
which  provides  that  shall  be  harmless  if  the  debtor  shall  pay  on  or 
before  a  specified  time  the  sum  therein  mentioned,  as  provided  in  the 
articles  of  association  of  said  corporation  together  with  interest,  etc.,  be- 
comes payable  upon  the  involuntary  dissolution  of  the  association,  not 
withstanding  the  fact  that  the  Lime  fixed  for  the  repayment  of  the  loan 
has  not  then  arrived  and  that  the  borrowing  member  has  paid  all  the 
dues  upon  the  shares  of  stock  pledged  by  him  as  additional  security  for 
the  loan,  together  with  interest. 
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the  member  or  shareholder  for  the  premium  paid,  while  in  our 
own  jurisdiction  the  rule  that  has  been  applied  has  been  to  reserve 
this  question  until  the  determination  can  be  reached  as  to  what 
will  be  the  net  assets  applicable  to  payment  of  the  liabilities  of 
the  corporation.  When  that  time  comes,  depending  entirely  up- 
on the  amount  of  assets  and  the  rights  and  equities  of  the  dif- 
ferent claimants,  the  court  will  be  in  a  position  to  apply  such  a 
rule  in  determining  the  rights  of  the  respective  claimants  as  will 
do  equity  as  between  them  and  adjust  the  burdens  equally. 

In  marshaling  the  assets  and  liabilities  of  this  insolvent  cor- 
poration, it  will  be  admitted,  we  assume,  that  it  should  be  done 
upon  an  equitable  basis,  and  it  is  axiomatic  that  equality  is  equity. 
In  the  administration  of  an  insolvent  corporation,  where  there 
are  different  claimants  who  stand  upon  a  different  footing,  and 
who  have  diverse  and  conflicting  claims,  it  is  difficult  to  apply 
the  principles  of  equality  and  equity  without  having  all  the  facts 
with  respect  to  the  condition  of  the  insolvent  estate  before  the 
court.  It  is  only  where  the  assets  are  realized,  and  when  upon 
an  accounting  with  a  view  to  final  distribution  the  assets  can  be 
fully  marshaled,  that  it  is  practicable  to  determine  upon  a  basis. 
of  settlement  which  will  be  fair  and  equitable  to  all  creditors. 
Upon  marshaling  the  assets  of  this  corporation  for  the  purpose 
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Breed  v.  Ruoff,  54  App.  Div.  143;  66  N.  Y.  Supp.  422. 
d.  Powers  of  directors. 

The  directors  of  a  saving  and  loan  association  have  &  right  within  a 
reasonable  discretion  to  remit  or  condone  fines. 

People  v.  Lowe,  117  N.  Y.  175;  27  St  Rep.  138;  22  N.  E.  1016. 

In  an  action  for  the  dissolution  of  a  building  and  loan  association  as- 
insolvent,  the  directors  cannot  charge  off  a  deficit,  against  the  stock  of  the 
members,  so  as  to  render  the  association  solvent,  where  such  deficit  was- 
created  hy  expenditures,  made  in  violation  of  the  articles  of  association. 

People  v.  Empire  Loan  &  Inv.  Co.  15  App.  Div.  69;  44  N.  Y.  Supp.  30&. 
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of  final  distribution,  we  assume  there  will  be  a  fund  which  is  ap- 
plicable to  the  payments  of  claims  which  fall  within  the  class 
of  which  the  petitioner  is  a  member;  and  it  is  but  just  that  ev- 
ery member  should  be  treated  alike. 

It  will  be  noticed  that  the  learned  judge  at  Special  Term 
deemed  it  prudent,  after  applying  the  rule  which  he  thought  was 
just,  to  direct  that  the  amount  "should  not  be  paid  until  final 
accounting,  when  it  can  be  determined  whether  or  not  there  is 
money  sufficient  to  satisfy  the  claims  of  all  others  similarly  sit- 
uated." Upon  such  final  accounting  it  may  appear  that  the 
condition  of  the  assets  is  such  as  to  require  the  application  of 
a  different  rule  from  that  prescribed  by  the  Special  Term  in  order 
that  equity  be  done  as  between  all  the  claimants.  We  think 
that  the  proper  disposition  to  have  made  of  the  motion  would 
have  been  to  dismiss  the  application,  refusing,  because  unnec- 
essary at  this  stage,  to  lay  down  any  rule,  or  to  determine  he 
state  of  the  account  as  between  the  claimant  and  the  receiver. 

We  think,  therefore,  that  the  application  was  premature,  and 
that  the  order  should  be  modified  by  dismissing  the  application, 
and,  as  so  modified,  affirmed,  without  costs.  All  concur;  VAN 
BRUNT,  P.  J.,  in  result. 
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A  provision  in  a  plan  for  the  sale  by  the  receivers  of  an  insolvent  as- 
sociation of  all  its  property  to  a  corporation,  by  which  the  receivers  are 
directed  upon  receiving  a  certain  sum  and  a  bond  of  the  directors  of  the 
purchasing  corporation  to  "release  said  directors  from  all  claims  of  per- 
sonal liability  for  anything  done  or  omitted  by  them  or  either  of  them 
as  directors,  officers  or  agents  of  said  association,"  is  not  invalid  as  to 
the  non-assenting  shareholders  of  the  association,  unless  it  appears  that 
the  consideration  paid  for  the  release  of  the  personal  liability  of  the  di- 
rectors was  inadequate,  and  the  burden  of  showing  that  such  was  the 
case  is  upon  such  shareholders. 

People  v.  Anglo-American  Sav.  &  Loan  Asso.  66  App.  Div.  9;  73 
K.  Y.  Supp.  1021. 
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EXCELSIOR  TERRA  COTTA  CO.  v.  HARDE  et  al, 

[iSiAT.  Y.  II ;  73  N.  £.494-1 

(Court  of  Appeals.   February  21,    1905.) 

r.  Interest  Unliquidated  Demand— Computation. 

The  modification  of  the  old  common-law  rule  that  the  amount  of  a 
demand  should  be  ascertained  before  interest  can  be  allowed  requires 
the  amount  due  to  be  capable  of  ascertainment  by  mere  computation. 

3.  Same— Disputed  Claim— Reduction. 


Note— Interest  on  Unliquidated  Demands. 

a.  In  general. — 40. 

b.  Arising  from  breach  of  contract. — 41. 

c.  Muiat  open   and  current   accounts.— 47. 

d.  Arising  out  of  torts. — 48. 

e.  Where  debtor  absent  from  stale.— 50. 


a.  In  general. 

It  was  formerly  the  general  rule  that  interest  was  not  to  be  recovered 
on  unliquidated  damages  or  for  an  uncertain  demand,  but  in  many  cases 
jurors  had  a  discretion  to  allow  interest  by  way  of  damages. 

Anonymous,  1  Johns.  315. 

"The  old  common  law  rule,  which  required  that  a  demand  should  be 
liquidated,  or  its  amount  in  some  way  ascertained  before  interest  could  be 
allowed  has  been  modified  so  far  as  to  hold  that  if  the  amount  is  cap- 
able of  being  ascertained  by  mere  computation,  then  it  shall  carry  in- 

McMahon  v.  N.  Y.  &  Erie  R.  Co.,  20  N.  Y.  463. 

Interest  may  be  allowed  upon  an  unliquidated  demand,  the  amount  of 
which  can  be  ascertained  by  computation,  together  with  reference  to  well 
established  market  values. 

Van  Rensselaer  v.  Jewett,  2  N.  Y.  135. 
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In  an  action  to  forclose  a  mechanic's  lien  the  court  found  that 
there  were  defects  in  the  work  and  delay  of  performance,  and  allowed 
a  certain  sum  as  damages  on  defendant's  counterclaim  therefor,  and 
disallowed  claim  of  plaintiff  for  extra  work,  and  directed  judgment 
in  his  favor,  with  interest  on  the  difference  between  the  amount  al' 
lowed  on  defendant's  counterclaim  and  the  payment  called  for  by 
the  contract.  Held,  that,  as  the  contract  price  was  subject  to  reduc- 
tion for  damages,  which  could  not  be  ascertained,  and  as  the  claim  for 
extra  work  was  in  dispute,  an  allowance  of  interest  was  error. 

Appeal  from  Supreme  Court,  Appellate  Division,  First  De- 
partment. 

Action  by  the  Excelsior  Terra  Cotta  Company  against  Dud- 
ley S.  Harde  and  others.  From  a  judgment  of  the  Appellate  Di- 
vision (go  App.  Div.  4;  85  N.  Y.  Supp.  732)  affirming,  as  mod- 
ified, a  judgment  for  plaintiff,  it  appeals.    Affirmed. 

Interest  on  Unliquidated  Dim  a  nds,— Continued. 

Mansfield  v.  N.  Y.  C.  &  H.  R.  R.  Co.  114  N.  Y.  331;  23  St  Rep.  739; 
21  N.  E.  735,  1037. 

Sloan  v.  Baird,  is  App.  Div.  481 ;  43  N.  Y.  Supp.  38. 

Whenever  a  debtor  is  in  default  for  not  paying  money,  delivering  prop- 
erty, or  rendering  services  in  pursuance  of  his  contract,  he  is  chargeable 
with  interest  from  the  time  of  the  default,  on  the  specified  amount  of 
money,  or  the  value  of  the  property  or  services  at  the  time  they  should 
have  been  paid  or  rendered. 

Van  Rensselaer  v.  Jewett,  3  N.  Y.  135, 

b.  Arising  from  breach  of  contract 

Interest  on  the  amount  of  damages  found  is  not  allowable  in  an  ac- 
tion to  recover  unliquidated  damages  for  breach  of  contract  unless  ^  the 
means  are  accessible  to  the  party  sought  to  be  charged  of  ascertaining, 
by  computation  or  otherwise,  the  amount  to  which  the  plaintiff  is  enti- 
tled. 

Mansfield  v.  N.  Y.  C.  &  H.  R.  R.  Co.  114  N.  Y.  331,  23  St  Rep.  739; 
21  N.  E.  735.  1037- 

Gray  v.  Central  R.  Co.  of  N.  J.  6  Arm.  Cas.  337;  157  N.  Y.  483;  53 
N.  E.  555- 

Sloan  v.  Baird,  162  N.  Y.  327;  30  Civ.  Pro.  361. 

White  v.  Miller,  71  N.  Y.  118. 
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The  action  was  brought  to  foreclose  a  mechanic's  lien  filed  for 
work  done  and  materials  furnished  under  a  contract  between  the 
plaintiff  and  the  defendants.  The  complaint  set  up  the  contract, 
which  called  for  a  payment  of  $6,600,  alleged  its  full  perform- 
ance, and  claimed  to  recover,  in  addition  to  the  contract  price, 
for  extra  work  done  of  the  alleged  value  of  $1,100.  The  answer 
denied  the  allegations  as  to  performance  and  as  to  extra  work, 
and  demanded,  by  way  of  counterclaim,  a  large  sum  of  money 
for  the  damage  occasioned  by  defective  work  and  by  delay  in  per- 
formance. The  trial  court  found  that  there  were  defects  in  the 
work  done  and  delay  in  performance,  allowed  $2,ooo  to  the  de- 
fendants for  the  damage  sustained  thereby,  and  disallowed  the 
amount  claimed  for  the  extra  work  done.  Upon  the  amount  for 
which  judgment  was  directed  interest  was  allowed.    The  Appel- 

Intesest  on  Unliquidated  Demands- -Continued. 

McMastor  v.  State,  108  N.  Y.  542;  13  St.  Rep.  674;  15  N.  E.  417. 

Sloan  v.  Baird,  12  App.  Div.  481 ;  43  N.  Y.  Supp.  38. 

The  question  whether  interest  is  recoverable  in  aciions  for  breach  of 
contract  does  not  rest  in  the  discretion  of  the  jury,  but  is  a  question 
of  law  for  the  court. 

Mansfield  v.  N.  Y.  C  &  H.  R.  R.  Co.  114  N.  Y.  331;  *3  St.  Rep. 
730;  21  N.  E.  735,  1037. 

Duiyee  v.  New  York,  96  N.  Y.  477. 

It  is  error  to  submit  to  the  jury  the  question  as  to  the  allowance  of 
interest  in  an  action  to  recover  damages  for  breach  of  contract  unless 
the  means  are  accessible  to  the  party  to  be  charged  of  ascertaining  by 
computation  or  otherwise  the  amount  to  which  the  plaintiff  is  entitled. 

Mansfield  v.  N.  Y.  C  &  H.  R.  R.  Co.  114  N.  Y.  33t  I  23  St.  Rep. 
739;  21  N.  E.  735,  1037. 

In  actions  to  recover  unliquidated  damages  for  breach  of  a  contract 
to  buy  personal  property,  the  access  of  the  defendant  to  means  of  com- 
putation of  damage,  as  a  basis  of  the  right  in  plaintiff  to  recover  inter* 
est,  may  be  established  by  proof  of  the  existence  of  a  market  value,  as 
distinguished  from  the  actual  value,  of  the  property;  and  the  recovery 
of  interest  is  defeated  by  the  absence  of  satisfactory  proof  of  market 
value. 

Gray  v.  Central  R.  Co.  of  N.  J.  6  Ann.  Cas.  337;  157  N.  Y.  483;  53 
N.  E.  555- 
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fete.  Division  in  the  First  Department  affirmed  the  judgment, 
with  a  modification  striking  out  the  amount  allowed  for  inter- 
est, and  by  reason  thereof  the  plaintiff  has  appealed  to  this  court. 

Charles  Coleman  Miller,  for  appellant 

Nathatt  Ottinger,  for  respondents. 

Gray,  J.  I  think  that  the  reduction  as  to  interest  was  right, 
the  plaintiff's  claims  were,  under  the  circumstances,  unliquidated. 
They  were,  in  fact,  upon  quantum  meruit.  The  finding  of  the 
trial  court  established  that  the  claim  under  the  contract  was  sub- 
ject to  a  reduction,  because  of  defective  and  dilatory  perform- 
ance, to  the  extent  of  nearly  one-third  of  its  amount ;  while  the 

Intebest  on  Unliquidated  Demands,— Continued. 

In  an  action  to  recover  damages  for  breach  of  contract  lo  purchase 
an  old  steamboat  the  court  found  that  for  such  a  vessel  there  was  not  a 
market  value  in  the  ordinary  sense  of  those  terms.  Interest  was  denied 
because  the  plaintiff  retained  the  property  as  their  own  and  brought  the 
action  for  damages  upon  the  refusal  of  the  defendant  to  perform  its 
contract.  The  court  said:  "When  the  defendant  refused  to  perform  its 
contract,  the  plaintiffs  could  have  brought  an  action  against  it  to  recover 
the  contract  price  of  the  vessel ;  in  which  case  a  recovery  would  carry 
interest.  Or  they  could  have  sold  the  vessel  for  the  account  of  the  de- 
fendant and  have  brought  an  action  to  recover  the  difference  between  the 
amount  realized  upon  the  sale  and  the  contract  price,  in  which  case  a 
recovery  would,  also,  carry  interest. 

Gray  v.  Central  R.  Co.  of  N.  J.  6  Ann.  Cas.  237;  157  N.  Y.  483;  5* 
N.  E.  555- 

Degnon-McLean  Const.  Co.  v.  City  Trust,  S.  D.  &  Surety  Co.  of 
Phila.  40  Misc.  530;  8a  N.  Y.  Supp.  044. 

In  an  action  for  rent  interest  was  held  recoverable  as  matter  of  law 
from  the  time  the  rent  fell  due,  although  it  was  payable  in  wheat  and 
services,  4he  value  of  which  was  unliquidated  by  tine  contract. 

Van  Rensselaer  v.  Jewett,  2  N.  Y.  135. 

In  an  action  brought  to  recover  for  work  performed  and  materials  fur- 
nished by  the  plaintiff  in  the  construction  of  the  defendants'  railroad,  the 
defendant  rcfi'se-!  to  have  measurements  made  By  its  engineer,  which  wit 
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claim  for  extra  work  was  wholly  disallowed.  The  case  comes 
within  the  authority  of  Delafield  v.  Village  of  Westfield,  41  App. 
Div.  24,  58  N.  Y.  Supp.  277,  affirmed,  without  opinion,  169  N. 
Y.  582,  62  N.  E.  1095,  where  the  plaintiff's  claim,  which  was  in 
part  upon  contract  and  in  part  for  extra  work,  was  reduced  by 
an  award  of  damages  for  failure  in  performance.  The  Appellate 
Division  there  held  that  as  the  amount,  when  ascertained,  was 
subject  to  a  reduction  for  damages  sustained  by  the  defendant 
for  improper  performance  of  the  work,  and  the  amounts  due 
for  extra  work  could  only  be  ascertained  by  proofs,  the  plaintiff's 
claims  were  unliquidated,  and  that,  therefore,  interest  was  not 
recoverable.  That  case,  as  an  authority,  was  not  questioned  in 
Sweeny  v.  New  York,  173  N.  Y.  414;  66  N.  E.  101,  upon  which 
this  appellant  relies.    On  the  contrary,  being  referred  to,  it  was 

Interest  on  Unliquidated  Demands,— Continued. 

a  condition  precedent  to  payment.  It  was  held  that  interest  was  allow- 
able because  the  defendant  was  in  default  for  not  having  taken  the  requi- 
site steps  to  ascertain  the  amount  of  the  debt. 

McMahon  v.  N.  Y.  &  Erie  R.  Co.  20  N.  Y.  463. 

A  subcontractor  agreed  to  furnish  for  bridge  tower  foundations  gran' 
ite  from  a  quarry  cut  to  required  size  and  shape  and  failed  to  fulfil  his 
contract.  The  contractor  notified  the  subcontractor's  surety  of  the  de- 
fault, and  offered  to  allow  it  to  furnish  the  granite.  The  contractor  also 
procured  a  number  of  bids  from  dealers,  submitted  them  to  the  surety 
and  accepted  the  lowest  bid.  The  contract  stipulated  that  upon  the  sub- 
contractor's failure  to  perform  the  contractor  imight  procure  the  required 
stone  elsewhere  and  recover  the  difference  between  the  contract  price 
and  the  excess  cost  It  was  held  that  the  contractor  was  entitled  to  re- 
cover as  against  the  surety  such  difference  as  money  paid,  laid  out  and 
expended  for  the  subcontractor  and  was  entitled  to  interest  thereon. 

Degnon-McLean  Const.  Co.  v.  Crty  Trust,  S.  D.  &  Surety  Co.,  40  Misc. 
530;  82  N.  Y.  Supp.  944. 

Defendant  hired  rooms  and  board  at  plaintiffs  hotel  for  a  specified  pe- 
riod at  $150  per  week.  He  left  Che  rooms  before  the  expiration  of  the 
time,  and  plaintiff  let  them  to  another  at  $125  per  week.  In  aji  action  to 
recover  damages  for  breach  of  contract,  it  was  held,  that  plaintiff  wat 
properly  allowed  the  difference  between  the  amount  defendant  agreed  to 
pay  and  what  plaintiff  received,  with  interest   from  the  expiration  of  the 
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shown  in  the  opinion  how  the  two  cases  differed.  In  the  case 
then  under  consideration  it  was  observed  that  the  claim  was  not 
so  peculiar  in  its  character  as  to  take  it  out  of  the  general  rule, 
and  that  the  amount  due  to  the  plaintiff  was  a  mere  matter  of 
computation.  Referring  to  the  Village  of  Westfield's  Case,  it 
was  pointed  out  that  the  plaintiff's  claim  there  was  subject  to  re- 
duction for  damages  caused  by  breach  of  contract  and  by  improp- 
er performance,  and,  as  the  defendant's  set-off  was  unliquidated, 
the  plaintiff's  remedy  was,  necessarily,  dependent  upon  the 
amount  of  the  set-off.  While  the  old  common-law  rule  has  been 
modified,  which  required  that  a  demand  should  be  liquidated,  or 
its  amount  ascertained,  before  interest  could  be  allowed,  the  ex- 
tent of  its  modification  is  that,  if  the  amount  due  is  capable  of 
being  ascertained  by  mere  computation,  the  allowance  of  inter- 

Interest  on  Unliquidated  Demands,— Continued 

term  for  which  plaintiff  hired  the  rooms.  The  sum  then  due  plaintiff 
was  ascertainable  by  mere  computation,  and  was  not  a  ease  where  the 
amount  due  was  unliquidated  and  uncertain  in  the  sense  to  prevent  the 
accruing  of  interest  thereon. 

De  Lavallette  v.  Wendt,  75  N.  Y.  579. 

Where  a  contract  made  by  the.  commissioner  of  buildings  of  the  bor- 
ough of  Manhattan  provides  that  the  contractors  shall  receive  "the  fol- 
lowing prices  for  the  following  classes  of  work  to  be  done  and  material 
so  furnished  as  aforesaid  to  wit,"  but  does  not  specify  the  quantity  of 
work  to  be  performed  or  of  material  to  be  furnished,  and  the  contractors 
after  performing  the  contract,  present  a  claim  to  the  comptroller,  and 
upon  the  rejection  of  the  claim  bring  an  action  thereon  and  receiver  an 
amount  less  than  the  face  of  the  claim,  the  latter  are  entitled  to  interest 
upon  the  recovery  from  the  time  of  the  presentation  of  the  claim  to  the 
comptroller. 

Sweeny  v.  New  York,  173  N.  Y.  414;  66  N.  E.  101. 

Interest  is  not  recoverable  upon  an  unliquidated  demand  for  board  and 
lodging  where  there  was  no  price  or  time  of  payment  stipulated  between 
the  parties,  or  to  be  inferred  from  the  facts,  and  no  proof  of  any  usage 
on  the  subject. 

Holmes  v.  Rankin,  17  Barb.  454. 

Where  the  jury  failed  to  include  interest  on  the  amount  found  to  be 
due  plaintiff  under  a  contract  by  which  it  was  to  receive  an  agreed  price 
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est  is  proper.  See  Gray  v.  Central  R.  Co.  of  N.  J.,  6  Ann. 
Cas.  237;  157  N.  Y.  483;  52  N.  E.  555.  In  this  case  that  was 
not  possible,  when  the  contract  price  was  subject  to  a  reduction 
for  damages,  incapable  of  being  ascertained  as  to  amount  and 
when  the  claim  for  extra  work  was  in  dispute. 

For  these  reasons,  I  advise  the  affirmance  of  the  judgment,  with 
costs. 

O'BRIEN,    BARTLETT,   HAIGHT,   and   WERNER,  JJ., 
concur.    CULLEN,  C  J.,  and  VANN,  J.,  absent. 

Judgment  affirmed. 


Interest  on  Unliquidated  Demands, — Continued. 


for  repairing  a  street  pavement,  made  necessary  by  excavations  for  de- 
fendant's building,  and  the  amount  of  such  repairs  was  ascertainable  by 
either  party,  the  court,  on  plaintiff's  motion,  should  compute  the  interest, 
and  add  it  to  the  verdict. 

Barber  Asphalt  Pav.  Co.  v.  N.  Y.  Post  Graduate  Medical  School  ft 
Hospital,  62  N.  Y.  Supp.  302. 

The  plaintiff  and  the  defendant  entered  into  an  agreement  by  which 
the  former  conveyed  to  the  latter  (a  railroad  company)  certain  lands, 
and  the  right  of  way  over  other  real  property,  and  the  latter  agreed  to 
lay  a  separate  track  to  the  adjoining  lands  of  the  plaintiff,  and  to  bring 
the  cattle  and  stock,  which  might  come  to  it  from  the  West,  to  the  said 
plaintiff's  land  to  be  fed  and  cared  for. 

Shortly  thereafter  the  defendant  repudiated  the  agreement,  and  failed 
and  refused  to  bring  the  cattle  to  plaintiff's  yard.  In  an  action  brought 
by  the  plaintiff  to  recover  the  damages  occasioned  to  him  thereby  it  was 
held,  that  as  the  value  of  the  land  and  right  of  way  was  not  fixed  by 
the  agreement,  and  as  it  could  not  be  ascertained  by  reference  to  any 
public  market,  or  computed  by  any  well  ascertained  mode,  the  damages 
were  unliquidated  and  interest  was  not  recoverable. 

Day  v.  N.  Y.  Central  R.  Co.,  22  Hun,  412. 

In  De  Witt  v.  De  Witt,  46  Hun,  258,  11  St.  Rep.  549,  upon  a  reference 
of  a  disputed  claim  made  by  the  plaintiff  for  nursing  and  caring  for  the 
defendant's  testatrix,  under  an  agreement  that  she  should  be  reasonably 
paid  for  so  doing,  it  was  held  she  was  not  entitled  to  recover  interest 
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Interest  is  not  allowable  on  an  unliquidated  account  for  goods  sold 
And  delivered,  where  no  time  is  fixed  for  payment;  and  there  is  no  agree- 
ment to  allow  interest  express  or  implied. 

Tucker  v.  Ives,  6  Cow.  193. 

McKnight  v.  Dunlop,  4  Barb.  36. 

In  an  action  on  contract  to  recover  damages  for  the  nondelivery  of 
merchandise,  the  plaintiff  is  entitled  to  recover  the  difference  between  the 
contract  price  and  the  market  value  of  the  article  at  the  time  and  place 
specified  for  its  delivery,  with  interest  thereon. 

Dana  v.  Fiedler,  12  N.  Y.  40. 

"Where  an  account  for  services,  or  for  goods  sold  and  delivered,  which 
has  become  due  and  is  payable  in  money,  although  not  strictly  liquidated, 
is  presented  to  the  debtor  and  payment  demanded,  the  debtor  is  put  in 
default  and  interest  is  set  running." 

White  v.  Miller,  78  N.  Y.  393. 

In  White  v.  Miller,  78  N.  Y.  393,  an  action  to  recover  damages  for 
"breach  of  contract  in  the  sale  of  cabbage  seed,  it  was  held  that  the 
proper  measure  of  damages  was  the  difference  in  value  between  the 
■crop  raised  from  the  defective  seed  and  a  crop  of  the  kind  of  seed  rep- 
resented, such  as  would  ordinarily  have  been  produced  that  year,  and 
that  the  plaintiff  was  not  entitled  to  any  interest  on  the  amount  so  found." 

c  Mutual,  open  and  current  accounts. 

No  interest  is  recoverable  in  an  action  upon  an  open  running  account 
Esterly  v.  Cole,  3  N.  Y.  50a. 
Smith  v.  Velie,  60  N.  Y.  106. 
Conscqua  v.  Fanning,  3  Johns.  Ch.  587. 


Tucker  v.  Ives,  6  Cowen,  193. 

Newell  v.  Griswold,  6  Johns.  45. 

But  where  there  is  a  stipulated  term  of  credit  which  has  expired  interest 
may  be  recovered  upon  an  open  running  account 

Esterly  v.  Cole,  3  N.  Y.  502. 

Also  interest  is  recoverable  where  there  was  an  express  or  implied 
agreement   to  pay  interest 

Esterly  v.  Cole,  3  N.  Y.  503. 

An  unliquidated  account  is  considered  as  liquidated  when  it  is  rendered, 
if  no  objection  is  made,  and  interest  is  recoverable  from  that  time. 

Walden  v.  Sherburne,  15  Johns.  400.  , 

An  account  consisting  of  items  on  the  part  of  the  plaintiff,  and  only 
of  credits  of  payments  on  the  part  of  the  defendant,  is  an  unliquidated 
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running  account,  which  does  not  carry  interest  without  an  agreement  either 
express  or  implied. 

Wood  v.  Hickok,  2  Wend.  501. 

On  a  mutual,  running,  unliquidated  account  between  attorney  and  client, 
the  attorney  is  not  entitled  to  interest  on  charges  for  services,  not  li- 
quidated by  the  fee  bill,  nor  by  agreement,  and  the  amount  of  which  was 
only  ascertained  on  conflicting  evidence  at  the  trial  and  for  which  no 
time  of  payment  was  fixed. 

Hadley  v.  Ayres.  12  Abb.  Pr.  (N.  S.)  240. 

Godfrey  v.  Moser,  3  Hun,  218;  5  T.  &  C.  677. 

In  actions  to  recover  the  amount  due  for  services  upon  a  quantum 
meruit  interest  is  recoverable  from  the  time  a  demand  is  made. 

McColIum  v.  Seward,  6a  N.  Y.  316. 

Mercer  v.  Vose,  67  N.  Y.  56. 

De  Carricarti  v.  Blanco,  121  N.  Y.Y  230;  24  N.  E.  284. 

Braas  v.  Springville,  100  App.  Div.  197;  91  N.  Y.  Supp.  599- 

An  open  account  for  labor  and  service  against  a  decedent's  estate  does 
not  draw  interest  from  the  death  of  the  debtor. 

Smith  v.  Velie,  60  N.  Y.  106. 

Interest  is  now  allowable  on  an  account  for  services  from  the  time 
of  presentation  to  the  representatives  of  a  deceased  debtor. 

Pursell  v.  Fry,   19  Hun,  5gs. 

An  unliquidated  claim  which  is  payable  after  the  death  of  the  testatrix 
will  not  draw   interest. 

Matter  of  Hartman,  13  Misc.  486;  70  St  Rep.  193;  35  N.  Y.  Supp.  495. 

Where  parties  have  mutual  demands  which  are  unliquidated  and  are  not 
capable  of  being  ascertained  by  computation,  interest  should  not  be  al- 
lowed upon  an  amount  found  due  to  one  of  them. 

Button  v.  Kinnetz,  88  Hun,  35;  68  St.  Rep.  305;  34  N.  Y.  Supp.  522. 

d.  Arising  out  of  torts. 

"There  is  a  class  of  actions  sounding  in  tort  in  which  interest  is  not 
allowable  at  all,  such  as  assault  and  battery,  slander,  libel,  seduction,  false 
imprisonment,  etc.  There  is  another  class  in  which  the  law  gives  inter- 
est on  the  loss  as  part  of  the  damages,  such  as  trover,  trespass,  replevin, 
etc.  And  still  a  third  class  in  which  interest  cannot  be  recovered  as 
a  right,  but  may  be  allowed  in  the  discretion  of  the  jury,  according  to  the 
circumstances  of  the  case." 

Wilson  v.  Troy,  135  N.  Y.  96;  48  St.  Rep.  364;  32  N.  E.  44. 

In  actions  of  tort  to  recover  unliquidated  damages  the  jury  may  award 
interest  in   their  discretion  but  are  not  bound  to  do  so. 

Duryee  v.  New  York,  96  N.  Y.  477- 
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Brush  v.  Long  Island  R.  Co.  10  App.  Div.  535;  42  N.  Y.  Supp.  103 

In  actions  sounding  in  tort  when  the  recovery  of  interest  is  permissible 
it  is  generally  a  question  for  the  jury 

Duryee  v.  New  York,  06  N.  Y.  477- 

In  Sayre  v.  State,  123  N.  Y.  391;  33  St.  Rep.  156;  25  N.  E.  163,  an 
action  to  recover  damages  arising  from  negligence  in  overflowing  the  lands 
of  the  plaintiff,  the  court  says:  "They  are  damages  caused  by  a  tort, 
and  were  in  every  sense  unliquidated,  and  we  can  find  no  case  justifying 
an  allowance  of  interest  in  such  case." 

But  in  Wilson  v.  Troy,  135  N.  Y.  96;  48  St  Rep.  364;  32  N.  E.  4+ 
the  court  referring  to  the  Sayre  case  says:  "It  is  true  that  the  learned 
judge  who  gave  the  opinion  cited  the  cases  arising  upon  contract  in 
which  it  has  been  held  that  interest  is  not  allowable,  and  remarked  that 
be  found  no  case  justifying  an  allowance  of  interest  That  was  probably 
an  inadvertence   *    *    *." 

In  actions  for  tort  to  recover  unliquidated  damages  it  is  error  for 
the  court  to  direct  them  to  allow  interest 

Jamieson  v.  N.  Y.  &  R.  B.  R.  Co.,  11  App.  Div.  50:  42  N.  Y.  Supp.  915. 

"We  think  the  rule  is  now  settled  in  this  state  that  where  the  value  of 
property  is  diminished  by  an  injury  wrongfully  inflicted  the  jury  may,  in 
their  discretion,  give  interest  on  the  amount  by  which  the  value  is  dimin- 
ished from  the  time  of  the  injury.  That  is  the  rule  laid  down  by  the  ele- 
mentary books  and  sustained  by  the  adjudged  cases." 

Wilson  v.  Troy,  135  N.  Y.  06;  48  St.  Rep.  364;  33  N.  E.  44- 

In  actions  to  recover  the  value  of  property  lost  or  destroyed  by  the 
wrongful  or  negligent  act  of  the  defendant  interest  is  a  proper  item  of 
damages, 

Parrott  v.  Knickerbocker  &  N.  Y.  Ice  Co.,  46  N.  Y.  361. 

In  Wilson  v.  Troy,  60  Hun,  183,  38  St.  Rep.  382;  14  N.  Y.  Supp.  726, 
the  charter  of  the  city  provided  that  no  action  could  be  maintained  upon 
a  claim  against  the  city  unless  it  was  presented  to  the  comptroller  and 
the  latter  failed  to  audit  it  within  sixty  days.  It  was  held  that  interest 
could  not  be  recovered  in  an  action  for  injury  caused  by  negligence  until 
sixty  days  after  the  date  at  which  it  had  been  duly  presented  as  re- 
quired by  the  charter. 

In  an  action  for  negligence  in  causing  injury  to  personal  property 
the  jury  may  give  interest  upon  the  sum  found  by  them  to  represent  the 
depreciation  in  its  value,  from  the  date  of  such  injury. 

Wilson  v.  Troy,  6b  Hun,  183 ;  38  St  Rep.  382 ;  14  N.  Y.  Supp.  736. 

In  an  action  against  tbe  city  of  New  York  to  recover  for  the  destruction 
of  property  by  a  mob  it  was  held  that  the  jury  might  give  interest  upon 
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the  value  of  the  property  destroyed  if  they  thought  justice  required  it. 

Orr  v.  New  York,  64  Barb.  106. 

In  actions  for  damages  for  injuries  to  personal  property  by  negligence 
the  plaintiff  is  not  entitled  absolutely  and  as  matter  of  law  to  recover  in- 
terest upon  the  amount  of  the  damage  immediately  caused  by  the  negli- 
gence, but  the  jury  in  assessing  the  damages  should  add  interest,  if,  in 
their  judgment,  that  be  necessaay  to  give  full  compensation. 

Mairs  v.  Manhattan  Real  Estate  Asso.,  89  N.  Y.  507. 

Reiss  v.  N.  Y.  Steam  Co.,  35  St.  Rep.  86;  12  N.  Y.  Supp.  557- 

When  in  an  action  by  a  life  tenant  of  real  estate  against  a  municipal 
corporation  to  recover  damages  for  injuries  to  buildings  on  such  land 
by  a  mob  during  a  riot,  a  jury  adopts  as  part  of  the  measure  of  dam- 
ages the  value  of  such  life  estate,  they  are  bound  to  add  by  way  of  dam- 
ages interest  upon  such  value  thereto  from  the  time  of  the  final  demand 
upon  the   financial   officer  of  the  corporation. 

Greer  v.  New  York,  3  Robt.  40°. 

In  actions  for  death  by  negligence  §  1904  of  the  code  of  civil  procedure 
provides  as  follows :  "When  final  judgment  for  the  plaintiff  is  rendered, 
the  clerk  must  add  to  the  sum  so  awarded,  interest  thereupon  from  the 
decedent's  death  and  include  it  in  the  judgment.  The  inquisition,  ver- 
dict, report  or  decision,  may  specify  the  day  from  which  interest  is  to  be 
be  computed;  if  it  omits  so  to  do,  the  day  may  be  determined  by  the 
clerk,  upon  affidavits." 

In  an  action  brought  to  recover  damages  resulting  from  the  death  of 
the  plaintiff's  son  which  occurred  in  Uhe  Province  of  Ontario,  in  conse- 
quence of  the  alleged  negligence  of  a  railway  corporation,  it  appeared 
that  the  statute  of  the  Province  of  Ontario  upon  the  subject  was  substan- 
tially similar  to  sections  1002  and  1904  of  the  Code  of  Civil  Procedure  of 
this  state,  except  that  the  Ontario  statute  did  not  provide  for  the  recov- 
ery of  interest  upon  the  damages  awarded.  It  was  held  that  interest  was 
not  allowable. 

Kiefer  v.  Grand  Trunk  R.  Co.,  12  App.  Div.  28;  4a  N.  Y.  Supp.  171; 
26  Civ.  Pro.  147. 

e.  Where  debtor  is  absent  from  state. 

Where  a  debtor  absents  himself  from  the  state  so  that  a  demand  can- 
not be  made  upon  him,  interest  will  be  allowed  upon  an  account  against 
him  from  the  time  of  the  latest  transaction  or  service. 

Graham  v.  Chrystd,  2  Keyes,  21. 
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McCULLOUGH  et  al.  v.  BROAD  EXCHANGE  CO.  et.  al. 
[ioi  App.  Div.  566;  02  N.  Y.  Supp.  S33-] 

(Supreme   Court,   Appellate   Division,   First   Department.     February   24, 

1905) 

I.  Easement— Extinguishment. 

An  easement  created  by  deed  is  a  valuable  property  right,  and  can- 
not be  extinguished  without  compensation  merely  because  of  an  un- 
authorized c 


2.  Same — Injunction. 

Where  an  easement  permitted  the  use  of  an  area  and  alley  over  the 
servient  estate,  the  indusicn  of  the  dominant  estate  in  other  real 
property,  to  which  the  use  rf  the  easement  was  not  appurtenant,  in 
the  space  on  which  one  office  building  was  erected,  and  constructed 
so  that  all  of  its  parts  were  interdependent,  and  containing  an  open- 
ing into  the  area  and  alleyway,  which  was  used  by  the  tenants  of  those 
parts  of  the  building  which  stood  on  land  not  entitled  to  the  use  of 
well  as  the  tenants  occupying  the  dominant  estate,  cn- 


Note — Unauthorized  01   Excessive  Use  of  Easements. 

The  use  of  easements  by  prescription  is  limited,  both  as  to  its  character 
and  its  extent,  to  the  use  by  which  the  right  was  established. 

Fries  v.  N.  Y.  &  Harlem  R.  Co.,  57  App.  Div.  577 ;  68  N.  Y.  Supp.  670. 

The  owner  of  a  right  of  way  across  one  piece  of  land  to  another  cannot 
use  it  to  pass  into  an  additional  piece  owned  by  him,  and  which  lies  ad- 
jacent. 

Rexford  v.  Marquis,  7  Laos.  249. 

Nor  can  the  right  of  way  be  extended  or  enlarged,  without  the  as- 
sent of  the  parties,  beyond  the  purpose  originally  intended. 

Rexford  v.  Marquis,  7  Lans.  249. 

The  owner  of  the  servient  estate  has  the  right  to  insist  that  the  ease- 
ment enjoyed  shall  remain  substantially  as  it  was  at  the  time  it  ac- 
crued, regardless  of  whether  benefit  or  damage  will  result  from  a  pro- 
posed change. 

Myers  v.  Baker,  45  App.  Div.  26;  60  N,  Y.  Supp.  797, 
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titled  the  owners  of  the  servient  estate  to  an  injunction  against  the 
entire  use  of  the  easement  until  the  building  should  be  so  altered  as 
to  permit  the  easement  to  be  enjoyed  by  the  dominant  estate  alone. 

Where  an  easement  permitting  ingress  to  and  egress  from  the  domi- 
nant estate  is  appurtenant  to  part  of  the  premises  on  which  an 
office  building  is  erected,  and  heated  by  a  single  plant  located  on  the 
dominant  estate,  and  placed  so  that  the  easement  might  be  used  in 
the  hauling  of  coal  to  and  removing  of  ashes  from,  the  building,  the 
owner  of  the  easement  is  guilty  of  an  excessive  use  thereof,  in  that 
he  has  no  right  to  use  it  in  generating  heat  to  be  transmitted  to 
those  portions  of  the  building  not  erected  on  the  dominant  estate. 


O'Brien,  J., 

Appeal  from  Special  Term,  New  York  county. 

Action  by  John  G.  McCullough  and  another  against  the  Broad 
Exchange  Company  and  another.  From  a  judgment  for  plain- 
tiffs, defendants  appeal.    Modified. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  PATTER- 
SON, O'BRIEN,  and  LAUGHLIN,  JJ. 

Edward  E.  Sprague,  for  appellants. 


Unauthorized  of  Excessive  Use  of  Easements, — Com inned. 

Whenever  an  easement  or  appurtenance  is  not  an  essential  and  neces- 
sary adjunct  to  the  lands  conveyed,  its  scope  will  be  limited. 

Foster  v.  South  Glens  Falls,  3s  Misc.  620;  72  N.  Y.  Supp.   125. 

Where  the  plaintiff  bad  a  right  of  way  over  the  land  of  defendant,  it 
was  held  that  he  had  the  right  to  lay  a  two  inch  pipe  for  conducting 
gas  over  the  whole  route,  on  the  surface  or  he  might  sink  it  below  the 
frost  line. 

N.  Y.  Carbonic  Acid  Gas  Co.  v.  Geyser  Nat.  Carbonic  Acid  Gas  Co., 
35  Misc.  668;  72  N.  Y.  Supp.  354- 

A  railroad  company,  which  has  obtained  by  adverse  possession  a  right 
to  maintain  and  operate  its  railroad  in  a  cut  through  a  public  street, 
U  not  entitled  to  build  over  the  space  occupied  by  the  cut  a  viaduct  ex- 
tending twenty  feet  over  the  surface  of  the  street,  thus  shutting  off  the 
fight  and  air  from  the  abutting  owners.    The  company's  right  to  occupy 
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Austen  G.  Fox,  for  respondents. 

Laughlin,  J.  The  action  is  brought  to  obtain  a  decree  forfeit- 
ing and  extinguishing  the  easement  of  the  defendant  the  Broad 
Exchange  Company  for  ingress  and  egress  through  an  alleyway 
from  its  premises  formerly  known  as  No.  52  Exchange  Place, 
over  an  open  area  and  plaintiffs'  premises  to  Beaver  street.  The 
easement  was  granted  in  a  partition  deed  bearing  date  the  20th 
day  of  June,  1879,  which  embraced  premises  Nos.  38,  40,  42,  and 
52  Exchange  Place,  Nos.  25,  27,  and  29  William  street,  and  51 
and  53  Beaver  street,  and  the  buildings  and  premises  in  the  rear. 
The  defendant  the  Broad  Exchange  Company  has  succeeded  to 
the  title  to  the  premises  No.  52  Exchange  Place,  and  the  building 
in  the  rear  thereof,  and  the  plaintiffs  own  the  presises  Nos.  51 
and  53  Beaver  street.  The  easement  related  to  an  irregular  open 
area  in  the  interior  of  the  block  inclosed  by  die  premises  parti- 
tioned, all  of  which  abutted  thereon,  and  to  a  covered  alleyway 
10  feet  in  width  over  the  premises  51  Beaver  street,  connecting 
the  open  area  with  Beaver  street.  It  expressly  covenanted  "that 
for  the  mutual  advantage  of  all  the  property"  partitioned  and 
conveyed  the  open  area  "shall  be  forever  left  as  an  open  space. 

Unauthorized  ov  Excessive  Use  of  Easements,— Continued. 

the  street,  so  far  as  it  interferes  with  the  easements  of  light,  air  and 
access  of  the  abutting  owners  having  been  acquired  by  adverse  posses- 
sion against  them,  is  limited  to  the  extent  of  their  user  during  the  time 
necessary   to   acquire   a   title   by   prescription. 

Fries  v.  N.  Y.  &  Harkm  R.  R.  Co,  57  App.  Div.  577;  68  N.  Y.  Supp. 
670. 

A  grant,  in  a  deed,  of  an  easement  in  an  alleyway  "for  ingress  and 
egress  along  the  line  of  the  alley  hereby  deeded"  for  a  specified  distance, 
"and  no  more  and  for  no  other  purpose,"  does  not  import  a  restriction 
of  the  use  to  any  particular  mode  of  ingress  or  egress,  and  as  long  as  the 
alley  is  used  for  ingress  and  egress  only,  the  easement  will  not  be  ex- 
tinguished by  subsequent  changes  in  the  uses  and  occupancy  of  the 
dominant  premises  by  reason  of  which  the  passageway  may  be  more  fre- 
quently used  by  foot  passengers,  as  well   as  by  horses  and  vehicles. 

Arnold  v.  Fee,  148  N.  Y.  314;  42  N.  E.  588. 
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and  shall  be  unencumbered  by  any  erections,  except  such  walks 
as  now  cross  the  same,  for  the  purpose  of  giving  light  and  air 
and  ingress  and  egress  from  all  the  premises  herein  described; 
said  open  spaces  as  they  now  exist  shall  be  maintained  in  good  or- 
der and  kept  in  good  condition  at  the  joint  and  equal  expense 
of  all  the  parties  hereto ;"  and  that  the  covenant  should  be  held 
to  be  a  covenant  running  with  the  land.  The  covenant  with 
respect  to  the  alley  is  that  it  "shall  forever  be  left  open,  to  the 
present  height  of  the  same,  as  a  means  of  ingress  and  egress 
for  the  advantage  of  all  the  property  hereinbefore  conveyed  and 
partitioned."  It  appears  that  at  the  time  the  partition  deed  was 
executed  there  were  two  low  brick  buildings  on  the  premises 
known  as  No,  52  Exchange  place.  The  one  fronting  on  the 
street  covering  the  lot  to  the  depth  of  107  feet,  and  the  one  in 
the  rear,  being  34  feet  in  width,  covering  the  lot  within  a  few 
inches,  and  116  feet  in  length.  Both  of  these  were  office  build- 
ings. Prior  to  the  commencement  of  the  action  the  defendant 
the  Broad  Exchange  Company  became  the  owner  of  four  lots, 
known  as  44,  46,  48,  and  50  Exchange  place,  lying  immediately 
to  the  east  of  its  premises  52  Exchange  place,  having  an  aggre- 
gate frontage  of  about  89  feet  and  6  inches,  and  extending  in 

Unauthorized  of  Excessive  Use  of  Easements,— Continued. 


Under  a  reservation  of  an  easement  in  an  alley  "for  the  purpose  of 
passing  and  repassing"  to  the  street  on  which  the  alley  opens,  without 
other  restriction,  the  alley  may  be  used  for  the  passage  of  teams  and 
vehicles,  as  well  as  foot  travelers,  so  far  as  is  necessary  to  the  reasonable 
use  and  enjoyment  of  the  dominant  premises,  although  the  uses  and  oc- 
cupancy of  the  premises  may  have  been  changed. 

Gillespie  v.  Weinberg,  148  N.  Y.  238;  42  N.  Y.  Supp.  676. 

A  right  of  ingress  and  egress  over  land,  or  of  fishing  and  fowling,  does 
not  give  the  right  of  taking  wood,  grass,  or  anything  appurtenant  to  the 
ownership  of  the   soil. 

Emans  v.  Turnbull,  2  Johns.  3'3- 

Use  of  strips  of  land  for  roadways  cannot  be  justified  under  a  grant 
of  herbage. 

Southampton  v.  Post,  22  St  Rep.  823;  4  N.  Y.  Supp.  75. 
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depth  102  feet  and  4  inches,  and  of  several  iregular  lots  adjoin- 
ing 52  Exchange  place  on  the  west,  known  as  Nos.  54  and  56 
Exchange  place,  and  25,  27,  29,  31,  and  33  Broad  street,  having 
an  aggregate  frontage  on  Exchange  place  of  about  124  feet  and 
9  inches,  and  of  106  feet  and  8  inches  on  Broad  street.  None 
of  these  lots  except  said  52  Exchange  place  was  embraced  in  the 
partition  deed,  or  had  appurtenant  to  it  any  right  or  interest  in 
the  covenants  or  easements  mentioned  in  the  partition  deed. 
These  several  lots  together  formed  practically  a  parallelogram, 
236  feet  long  on  Exchange  place,  and  106  feet  wide  on  Broad 
street,  with  the  addition  of  the  lot  about  34  feet  wide  by  m6  deep 
in  the  rear  of  the  center  of  the  parallelogram ;  it  being  the  lot  in 
the  rear  of  52  Exchange  place,  and  entitled  to  the  enjoyment  of 
the  easement  in  connection  therewith,  and,  for  brevity  in  the 
opinion,  it  will  be  deemed  part  of,  and  referred  to  as,  52  Ex- 
change place. 

The  Broad  Exchange  Company  is  a  New  Jersey  corporation, 
and,  after  acquiring  title  to  these  lots,  and  about  the  1st  day  of 
May,  1900,  it  caused  plans  to  be  prepared  for  the  erection  of  a 
single  office  building  thereon,  20  stories  in  height,  with  front 
entrances  on  Broad  street  and  Exchange  place,  and  a  door  in 
the  rear  opening  upon  that  part  of  the  premises  which  was  dom- 
inant to  the  easement  upon  the  rear  courtyard  or  open  space  re- 
ferred to  in  the  said  partition  deed.  This  building  was  designed 
for  the  accommodation  of  about  7,000  occupants,  and  was  to  have 
18  passenger  elevators,  and  a  common  heating  and  power  plant 
for  all.  The  building  was  constructed  in  accordance  with  the 
plans  by  the  defendant  George  A.  Fuller  Company  for  the 
Broad  Exchange  Company,  and  prior  to  the  trial  of  the  action 
it  was  completed  and  opened  for  the  reception  and  occupation 
of  tenants.  The  boilers  and  machinery  for  heating  the  building 
and  operating  the  elevators  are  in  that  part  of  the  premises  ap- 
purtenant to  the  easement,  but  the  heat  and  power  are  distributed 
into  those  parts  of  the  building  beyond  the  lines  of  the  original 
lot  No.  52  Exchange  place,  which  alone  was  dominant  to  the 
easement.  It  is  found  by  the  court  that  the  building  was  erected 
without  regard  to  the  lines  of  lot  52  Exchange  Place,  and  that 
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it  was  designed  as  one  concrete  structure,  with  connecting  halls 
and  stairways  throughout,  and  with  interdependent  relations  be- 
tween its  various  parts.  The  office  space  in  that  part  of  the  build- 
ing standing  upon  the  lot  formerly  known  as  52  Exchange  place 
constitutes  only  one-fifth  of  the  entire  office  space  of  the  build- 
ing. The  average  consumption  of  coal  for  the  generation  of  heat 
and  power  in  the  building  is  between  20  and  23  tons  per  day. 
When  the  building  was  planned  it  was  intended  that  the  coal 
should  be  brought  in  through  this  alley,  and  across  the  open  area, 
and  transmitted  to  the  furnace  through  coal  chutes,  and  this 
course  has  been  taken.  The  ashes  from  the  furnace  were  de- 
signed to 'be,  and  are,  removed  over  the  areaway  and  through  the 
alley.  Each  of  the  18  passenger  elevators  affords  access  to  any 
part  of  the  building,  and  8  of  them  are  entirely  upon  the  original 
dominant  lot,  and  7  others  are  partly  over  it.  The  waste  paper, 
sweepings,  and  refuse  from  the  entire  office  building  are  de- 
posited in  bins  near  the  door  opening  into  the  open  area  referred 
to,  and  removed  via.  the  alley.  Employees  and  tenants  of  all 
parts  of  the  building  may  use  the  doorway  opening  upon  the  area 
at  will  for  passing  out  to  Beaver  street,  or  to  the  building  from 
Beaver  street,  and  some  of  them  avail  themselves  of  the  oppor- 
tunity thus  afforded  for  using  the  area  and  alley.  The  trial  court 
has  found  that  by  thus  constructing  and  using  the  office  building 
the  appellant  owner  has  "so  materially  changed  the  condition  of 
the  original  dominant  tenement  as  to  increase  the  burden  of  the 
servitude  upon  the  subservient  tenement  of  the  plaintiffs,  and  to 
subject  the  servient  tenement  to  the  services  of  premises  other 
than  the  premises  originally  dominant,  and  to  render  it  im- 
possible to  separate  the  enjoyment  of  the  original  right  from  the 
enjoyment  of  the  excess  beyond  the  original  right,  and  to  make 
impossible  the  legitimate  use  of  said  easement."  It  has  according- 
ly been  decreed  that  the  appellant  owner  has  forfeited  all  its 
rights  to  the  enjoyment  of  the  easement,  and  that  the  same 
is  forever  forfeited  and  extinguished,  and  it  is  perpetually  en- 
joined from  using  the  same. 

We  find  no  definite  evidence  indicating  that  it  would  be  feasible 
or  practicable  to  alter  the  building  in  such  manner  that  the  ten- 
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ants  of  that  part  of  it  which  is  constructed  on  the  premises  for- 
merly known  as  52  Exchange  place  might  be  separated  from  the 
others,  and,  in  the  exercise  of  the  lawful  rights  of  the  appellant 
owner,  be  permitted  to  use  the  alley  and  areaway  for  ingress  and 
egress,  or  that  the  power  plant  and  other  use  of  which  complaint 
is  made  might  be  likewise  separated.  However,  it  is  not  impos- 
sible to  make  this  separation,  and,  if  the  owner  wishes  to  do 
so,  we  see  no  reason  why  it  should  not  be  permitted.  Moreover, 
the  office  building  may  be  destroyed  or  otherwise  demolished  or 
removed  at  any  time,  and  in  that  event  it  would  seem  that  the 
owner  should  be  permitted  to  enjoy  the  easement  in  connection 
with  that  part  of  his  premises  to  which  the  easement  was  appur- 
tenant. The  erection  of  a  building  upon  its  own  land  was  law- 
ful, and  does  not  work  a  forfeiture  of  the  easement.  Rexford  v. 
Marquis,  7  Lans.  249-262;  Greene  v.  Canny,  137  Mass.  64;  Top- 
ling  v.  Jones,  13  C.  B.  N.  S.,  876.  An  unlawful  or  excessive 
use  of  an  easement  may  be  enjoined,  but  it  is  difficult  to  see  upon 
what  principle  of  law  the  court  is  authorized  to  declare  it  for- 
ever and  altogether  forfeited  and  extinguished  because  of  an  un- 
authorized or  excessive  use.  It  is  a  valuable  property  right,  and 
we  know  of  no  authority  for  transferring  its  title,  against  the 
will  of  the  owner,  except  by  due  process  of  law,  involving  just 
compensation. 

It  is  also  conceivable  that  an  authorized  and  unauthorized  use 
may  be  so  intermingled  as  to  justify  enjoining  any  use  until  the 
circumstances  have  so  changed  that  the  authorized  use  may  be 
permitted  without  affording  opportunity  for  the  unauthorized  use 
which  it  would  be  difficult  to  discover  or  prove.  If  this  be  the 
rule,  a  situation  is  here  represented  justifying  an  injunction,  not 
against  the  excessive  use,  but  restraining  any  use  until  the  build- 
ing is  so  altered  or  changed  that  that  part  of  it  which  is  on  the 
dominant  tenement  may  enjoy  the  easement  without  permitting 
its  enjoyment  by  the  tenants  and  occupants  of  other  parts  of 
the  building  who  have  no  right  thereto.  Where  the  nature  and 
extent  of  the  use  of  the  easement  is,  as  here,  unrestricted,  the 
use  by  the  dominant  tenement  might,  of  course,  be  enlarged  or 
changed.     Allan  v.  Gomme,  11  Ad.  &  El.  759;  Arnold  v.  Fee, 
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148  N.  Y.  214;  42  N.  E.  588;  Gillespie  v.  Weinberg,  148  N.  Y. 
238;  42  N.  E.  676;  Dand  v.  Kingscote,  6  M.  &  W.  174;  Sloan 
v.  Holliday,  30  Law  Times,  757.  But  the  owner  of  the  dominant 
tenement  may  not  subject  the  servient  tenement  to  servitude  or 
use  in  connection  with  other  primeses  to  which  the  easement  is 
not  appurtnant.  Williams  v.  James,  Law  Rep.  2  C.  P.  577.  It 
is  manifest,  therefore,  that  although  the  appellant,  as  owner  of 
the  dominant  tenement,  might  have  lawfully  devoted  it  to  a  use 
that  would  have  authorized  and  required  a  greater  burden  on  this 
easement  and  right  of  way  than  has  now  been  imposed,  yet  the 
tenants  of  those  parts  of  the  building  not  erected  upon  the  prem- 
ises No.  52  Exchange  place  have  no  right  to  use  the  easement, 
and  the  owner  has  no  right  to  enlarge  the  use  of  the  easement  for 
the  benefit  of  those  parts  of  his  office  building  which  are  upon 
premises  other  than  the  dominant  tenement.  This  applies  to  the 
removal  of  ashes,  sweepings,  and  refuse,  as  well  as  to  bringing 
coal.  It  is  not  needful  to  inquire  whether  the  owner  of  the  dom- 
inant premises  might  establish  thereon  a  plant  for  developing 
heat,  light,  or  power,  and  transmitting  the  same  to  other  premises 
for  hire,  and  thus  subject  the  right  of  way  to  a  more  extensive 
use  than  that  to  which  it  is  now  put.  That  might  be  a  question 
of  law,  and  it  might  be  a  question  of  fact,  depending  on  the 
reasonableness  of  the  use.  Williams  v.  James,  Law  Rep.  2  C. 
P.  577.  The  case  is  not  analogous  to  the  present  situation.  The 
coal  and  the  heating  power  generated  thereby  are  used  directly 
for  the  benefit  of  the  dominant  tenement  and  adjacent  premises 
of  the  appellant  owner.  It  is  no  different  in  principle  than  if 
there  were  separate  power  plants,  and  the  coal  was  passed  over 
the  dominant  tenements  for  use  on  the  other  premises,  which  the 
appellant  clearly  would  have  no  right  to  do.  Skull  v.  Glenister, 
16  C.  B.  (N.  S.)  80;  Davenport  v.  Lamson,  21  Pick.  72;  Webster 
v.  Bach,  Freeman's  Rep.  246;  Lawton  v.  Ward,  Ld.  Raymond,  75. 
It  is  to  be  borne  in  mind  that  this  right  of  way  and  easement 
were  acquired  by  deed,  and  the  rule  is  that  such  an  easement  is 
not  extinguished  by  nonuser,  but  only  by  grant  or  adverse  pos- 
session. Smyles  v.  Hastings,  22  N.  Y.  217;  Welsh  v.  Taylor, 
134  N.  Y.  450 ;  47  St.  Rep.  653 ;  31  N.  E.  896 ;  18  L.  R.  A.  535 ; 
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Parker  v.  St.  Paul,  47  Minn.  317.  Here  there  was  no  adverse 
possession,  and  nothing  has  been  done  with  the  intention  of  re- 
linquishing the  easement ;  but,  on  the  contrary,  it  has  been  con- 
stantly enjoyed,  and  the  complaint  merely  is  of  a  use  unauthor- 
ized in  part  It  was  formerly  held  in  England  that  the  easement 
of  "ancient  lights"  might  be  lost  or  suspended  until  the  prem- 
ises were  restored  to  their  original  condition  by  enlarging  or 
changing  the  position  of  the  window,  but  it  is  doubtful  whether 
that  rule  still  prevails  (Tapling  v.  Jones,  13  C.  B.  [N.  S.l  876) ; 
and,  moreover,  tt  was  never  given  place  in  our  jurisprudence 
(Parker  v.  Foote,  19  Wend.  319),  and  would  not  be  applicable  to 
this  case  if  it  had.  The  appellant  and  those  using  the  easement 
without  authority  would  doubtless  be  liable  to  the  plaintiffs  in 
damages.  Dennis  v.  Sipperly,  17  Hun,  69 ;  Rexford  v.  Marquis, 
7  Lans.  249,  262;  Davenport  v.  Lamson,  21  Pick.  72;  Shroder  v. 
Brenneman,  23  Pa.  348;  French  v.  Marstin,  32  N.  H.  316.  But  it 
is  manifest  that  it  would  be  next  to  impossible  to  show  the  dam- 
ages or  to  enforce  the  rights  of  the  plaintiffs  under  an  injunction 
confining  the  use  to  the  tenants  of  and  those  using  the  dominant 
tenement.  Although  equity  abhors  forfeitures,  and  will  in  a 
proper  case  relieve  against  their  enforcement,  it  will  not  aid  their 
enforcement  even  where  It  would  interfere  against  the  same  at 
law.  I  Pomeroy's  Eq.  Jur.  (2d  Ed.)  sections  450,  459.  Yet 
the  appellant  owner  is  responsible  for  the  situation  which  enables 
its  tenants  and  employees  to  use.the  easement,  and  render  it  im- 
possible for  the  plaintiffs  to  know  which  have  and  which  have 
not  a  right  to  such  use.  Therefore,  while  equity  will  not  de- 
stroy the  appellant  owner's  easement,  it  will  grant  the  relief  nec- 
essary to  preserve  the  rights  of  the  plaintiffs.  It  is  manifest  that 
these  rights  can  only  be  effectively  preserved  by  enjoining  the 
appellant  owner  from  using  the  easement  while  its  premises  re- 
main in  their  present  condition. 

The  appeal,  in  form,  is  by  both  defendants,  but  it  is  treated  in 
the  appellant's  points  as  being  by  the  Broad  Exchange  Company 
only;  and  no  point  is  made  that  the  injunction  was  unnecessary 
as  against  the  Fuller  Company,  which  has  completed  its  contract. 

The  judgment  should  therefore  be  modified  by  striking  out  all 
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provisions  relating  to  a  forfeiture  of  the  easement,  and  modify- 
ing the  injunction  so  as  to  enjoin  and  restrain  the  appellant 
owner,  its  officers,  agents,  and  employees,  from  using  the  ease- 
ment, and  from  furnishing  occasion  or  extending,  by  implication 
or  otherwise,  any  invitation  to  the  tenants  or  persons  having  busi- 
ness with  the  tenants  to  use  the  easement,  until  such  time  as  the 
building  shall  be  so  changed,  altered,  or  arranged  as  to  permit  the 
enjoyment  of  the  easement  for  the  advantage  of  the  dominant 
tenement  only,  with  leave  to  the  appellant  owner  to  apply  to  the 
court,  at  the  foot  of  the  judgment,  on  notice  to  the  plaintiff's  or 
their  successors  in  interest,  when  that  time  shall  have  arrived  to 
vacate  the  injunction  as  to  the  dominant  tenement,  leaving  the 
injunction,  however  to  stand  permanently  as  to  the  remaining 
premises ;  and,  as  thus  modified,  the  judgment  should  be  affirmed, 
without  costs  of  the  appeal  to  either  party.  All  concur,  except 
O'Brien,  J.,  who  disents. 

O'Brien,  J.  (dissenting).  This  action  involves  the  question  as 
to  whether  an  easement  in  and  to  an  alleyway  crossing  plaintiffs' 
property  has  been  extinguished  by  an  excessive  and  unlawful  use 
thereof  by  defendants.  The  easement  was  originally  created  by 
a  partition  deed  dated  June  20,  1879,  which  contained  the  cov- 
enant that  a  certain  alleyway  leading  from  Beaver  street  through 
the  premises  now  owned  by  plaintiffs  should  "forever  be  left 
open  to  the  present  height  of  the  same  as  a  means  of  ingress  and 
egress  for  the  advantage  of  all  the  property  hereinbefore  con- 
veyed and  partitioned."  At  the  time  of  the  grant  the  portion  of 
the  partitioned  premises  which  comprised  the  dominant  estate  was 
occupied  by  two  brick  buildings,  not  over  four  stories  in  height. 
Some  time  before  the  commencement  of  this  action  the  defendant 
the  Broad  Exchange  Company  became  the  owner  of  the  dominant 
estate,  together  with  the  old  houses  still  remaining  thereon ;  and 
it  also  acquired  11  adjoining  lots,  none  of  which  had  any  ease- 
ment, right  of  way,  or  interest  whatsoever  in  the  alley.  It  then 
removed  the  old  buildings,  and  created  an  office  building  20 
stories  in  height,  accommodating  about  7,000  regular  occupants, 
which  building  covered  the  entire  plot,  including  the  original 
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dominant  estate  and  also  the  adjoining  nondominant  lots.  It  is 
apparent  that  this  building,  as  erected,  was  intended  to  be  main- 
tained as  a  permanent  improvement  upon  the  property,  and  was 
designed  to  be  used  as  an  entirety,  without  regard  to  the  bounda- 
ries of  the  dominant  and  nondominant  lots.  In  that  portion  of 
the  structure  which  occupies  the  original  dominant  estate  have 
been  placed  all  the  coal  vaults,  and  the  boilers  in  which  the  steam 
is  generated  that  passes  through  pipes  to  all  other  parts  of  the 
building  for  the  purpose  of  heating  it.  Here  is  also  generated 
the  power  for  lighting  the  building  and  running  the  elevators. 
This  arrangement  necessitates  the  use  of  the  alley  for  the  purpose 
of  bringing  all  the  coal  for  supplying  the  heat,  power,  and  light 
for  the  entire  building.  The  coal  amounts  to  about  20  tons  a  day, 
conveyed  in  two-horse  trucks,  of  the  average  capacity  of  4  tons 
each;  and  not  only  is  the  plaintiffs'  property  subjected  to  this 
additional  burden,  but  the  alley  is  also  used  by  the  defendant 
for  the  removal  of  the  ashes  caused  by  the  consumption  of  the 
large  amount  of  coal,  and  it  is  further  used  for  removing  the 
refuse  and  sweepings  from  the  entire  building,  which  are  first  de- 
posited in  the  courtyard,  and  thereafter  from  time  to  time 
moved  out  through  the  alleyway ;  the  average  amount  of  the  ref- 
use so  removed  being  about  14  two-horse  truck  loads  a  month, 
each  truck  load  having  a  capacity  of  4  tons.  In  addition  to  this, 
numerous  employees  and  tenants  of  the  building  use  the  alley  for 
the  purpose  of  passing  to  and  from  Beaver  street ;  access  to  the 
building  from  the  alley  being  by  means  of  a  door  leading  to  a 
corridor,  which  in  turn  leads  to  the  main  hall,  and  affords  com- 
munication with  the  entire  building.  All  of  these  facts  were 
established  practically  without  contradiction,  and  the  plaintiffs 
claim  mat  they  show  an  unlawful  and  excessive  use  of  the  al- 
ley, which  cannot  be  separated  from  its  lawful  use,  and  cannot  be 
enjoined  without  also  enjoining  all  use  of  it,  for  which  reason 
whatever  easement  the  defendant  company  might  have  had 
therein  by  reason  of  the  grant  of  1879  must  be  declared  to  be 
extinguished. 

The  issues  were  referred  to  a  referee  to  hear  and  determine, 
who  found  that  the  defendant    company    had    "unlawfully  in- 


VOLUME  XVI. 


Appellate  Division.  [Feb. 


creased  the  burden  of  the  servitude  upon  the  said  premises  of 
the  plaintiffs ;"  that  it  "had  rendered  it  impossible  to  separate  the 
use  and  enjoyment  thereof  by  the  adjoining  premises  which  have 
no  right  or  interest  therein  or  thereto,  and  has  thereby  forever 
forfeited,  extinguished,  and  altogether  destroyed  the  said  ease- 
ment as  to  said  lot ;"  and  that  the  plaintiffs  are  entitled  to  a 
judgment  to  that  effect,  and  also  perpetually  enjoining  and  re- 
straining the  defendants,  their  agents,  servants,  etc.,  from  using 
said  alleyway  for  the  purpose  of  ingress  to  or  egress  from  the 
new  building.  From  the  judgment  entered  in  conformity  with 
the  referee's  report,  the  defendants  have  appealed.  For  the  rea- 
sons stated  in  the  two  opinions  of  the  learned  referee,  I  am  of 
the  opinion  that  this  judgment  is  right. 

There  can  be  no  doubt,  from  the  uncontradicted  evidence,  and 
as  found  by  the  referee,  that  defendants  by  their  acts  have  at- 
tempted to  impose  a  burden  upon  the  servient  estate  far  in  excess 
of  that  which  was  legally  contemplated  or  provided  for  by  the 
grant.  It  may  be  admitted  that  the  defendants,  as  owners  of  the 
dominant  lots,  had  the  right  to  change  the  character  of  the 
buildings  upon  that  property  from  what  they  were  when  the 
easement  was  created,  and  to  use  the  alley  for  egress  and  ingress 
to  whatever  structure  they  might  thereafter  erect  upon  that  dom- 
inant .estate.  Arnold  v.  Fee,  148  N.  Y.  214;  42  N.  E.  588.  But 
they  have  done  more  than  this.  They-  have  taken  a  tract  of 
land  to  which  the  plaintiffs'  premises  were  not  servient,  and 
upon  this  tract,  as  well  as  upon  the  dominant  estate,  they  have 
erected  an  immense  office  building,  and  they  are  using  the  alley 
for  the  purpose  of  furnishing  access  to  that  entire  building  in 
the  manner  already  pointed  out.  By  this  conduct  they  have  sub- 
jected the  plaintiffs'  premises  to  the  burden  not  only  of  the  orig- 
inal dominant  estate,  but  also  of  the  large  additional  tract  of  land, 
with  the  buildings  thereon.  This  the  defendants  could  not  law- 
fully do.  In  Rexford  v.  Marquis,  7  Lans.  249,  the  conveyance  of 
land  with  a  public  house  thereon  included  the  use  of  a  lane 
through  the  grantor's  premises  for  the  purpose  of  passing  to 
and  from  the  rear  of  the  public  house,  and  the  court  held  that  the 
grantee  of  a  right  of  way  to  one  piece  of  land  could  not  make' 
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use  of  it  to  pass  into  another  and  adjacent  piece.     It  was  there 
said: 

"The  doctrine  is  well  settled  that  the  owner  of  a  right  of  way  across 
one  piece  of  land  to  another  cannot  use  it  to  pass  onto  an  additional 
piece  owned  by  him,  and  which  lies  adjacent  to  it.  Howell  v.  King,  I 
Mod.  190,  191;  Colchester  v.  Roberts,  4  M.  &  W.  769-774;  Wash,  on 
Ease.  60-185;  Shroder  v.  Brenneman,  23  Pa.  348;  French  v.  Marstin,  24 
N.  H.  440;  57  Am.  Dec.  204.  Nor  can  the  right  of  way  be  extended  and 
enlarged,  without  the  assent  of  the  parlies,  beyond  the  purpose  originally 
intended.  Allan  v.  Gomme,  11  Adol.  &  Ellis,  759.  772.  774;  3  P.  &  D. 
581 ;  Wash,  on  Ease.  192/ 

In  Jamison  v.  M'Creedy,  5  Watts  &  S.  129,  two  tenants  in  com- 
mon constructed  a  canal  through  their  property,  and  thereafter 
divided  the  estate ;  each  reserving  the  common  use  of  the  canal 
for  the  benefit  of  himself,  his  heirs,  assigns,  and  tenants,  and 
each  covenanting  that  he  would  not  use  the  water  or  water  power 
otherwise  than  upon  his  respective  lot.  In  considering  the  ease- 
ment created  by  this  deed,  the  court  held  that  one  party  had  not 
the  right  to  bring  coal  over  the  canal  for  the  purpose  of  deposit- 
ing it  upon  his  lot,  and  then  taking  it  to  an  adjoining  lot,  to  be 
used  in  a  steam  mill.  In  Greene  v.  Canny,  137  Mass.  64,  it  is 
said,  "When  intended  to  give  access  only  to  particular  premises, 
the  [private  waysl  cannot  be  used  to  reach  thereby  other  lands." 
In  Abbott  v.  Butler,  59  N.  H.  317,  the  court,  in  construing  a 
grant  of  way  "to  and  from  B.  &  C.'s  land,"  said:  "Had  the 
way  been  reserved  for  the  benefit  of  that  land,  the  defendant 
could  not  use  the  way  to  accommodate  some  other  tract  adjoining 
or  lying  beyond."  In  Smith  v.  Porter,  10  Gray,  66,  the  court 
construed  a  grant  of  "liberty  to  pass  and  repass  over  my  land 
where  it  is  necessary,"  and  held  that  such  a  grant  conferred  "a 
right  of  way  to  and  from  those  lands  only  which  the  grantee 
owns  at  the  date  of  the  deed."  The  court  there  said:  "It  is  not 
pretended,  nor  could  that  position  have  been  maintained  if  it 
had  been  assumed,  that  this  servitude  extended  to,  or  could 
have  been  availed  of  by  the  grantee  in  connection  with,  any  other 
lands  to  which  he  might  subsequently  have  acquired  a  title." 
In  Springer  v.  Mclntire,  9  W.  Va.  196,  the  owner  of  a  right 
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of  way  to  a  lot  extended  the  way  through  that  lot  to  one  ad- 
joining; and  the  court  held  that  the  defendant  could  not  "claim 
the  right  to  increase  this  burden  or  charge  upon  these  servient 
lots  or  subdivisions  which  was  made  for  the  benefit  of  one,  so 
as  to  increase  them  by  serving  another  lot  or  subdivision.  In 
this  proposition  there  is  a  concurrence  and  agreement  in  authori- 
ties to  a  uniformity  that  is  seldom  met  with  in  difficult  legal 
questions." 

The  law  being  thus  clearly  defined  upon  this  point,  and  it  ap- 
pearing without  dispute  that  the  defendants  have  made  the 
plaintiffs'  estate  subservient  to  a  tract  of  land  other  than  the  dom- 
inant estate,  we  are  confronted  with  the  necessity  of  determin- 
ing the  remedy  that  should  be  granted  to  the  plaintiffs  for  the 
wrong  they  have  been  made  to  suffer  through  the  defendants' 
misconduct  The  rule  governing  such  a  situation  is  stated  in 
Reeves  on  Real  Property,  section  195,  to  be  now  established,  both 
in  England  and  in  this  country,  so  far  as  the  question  has  arisen 
here,  as  follows : 

"If  that  which  is  wrongfully  and  excessively  claimed  or  enjoyed  can  be 
distinguished  from  that  which  is  rightfully  owned,  this  will  be  done,  and 
only  the  excessive  amount  will  be  taken  away  and  prohibited.  When, 
however,  such  separation  and  distinction  cannot  be  made,  the  prohibition 
of  the  excessive  claim  results  in  the  destruction,  also,  of  the  entire  orig- 
inal right." 

This  principle  is  also  confirmed  in  Washburn  on  Real  property. 
Sec.  1270,  where  it  is  said: 

"If  one  who  has  an  easement  for  one  purpose— such  as  a  footway,  for 
instance — use  it  for  another,  as  for  carriages,  it  will  not  give  a  right  to 
the  owner  of  the  servient  estate  to  stop  the  use  altogether,  so  as  to  de- 
prive the  former  of  his  footway,  for  the  rightful  use  in  such  cases  may  be 
separated  from  that  which  is  wrongful.  But  if  the  owner  of  the  dominant 
estate  extend  his  easement  in  another's  land  beyond  what  he  has  a  right 
to  enjoy,  and  does  it  in  such  a  way  that  the  owner  of 'the  servient  estate 
cannot  stop  the  excessive  use  without  stopping  the  use  altogether,  the  lat- 
ter may  lawfully  do  so." 

I  have  been  unable  to  find  any  ad  judication  in  this  country  where 
the  court  in  applying  this  rule  have  extinguished  an  easement  be- 
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cause  of  an  excessive  and  unlawful  user  which  could  not  be 
separated  from  a  lawful  user;  and  the  English  cases  in  which 
this  remedy  has  been  applied  are  those  where  the  owner  of  a 
house  had  acquired  by  prescription  an  easement  of  light  and  air 
through  ancient  windows,  and  where  by  altering  and  enlarging 
such  windows  the  courts  declared  that  he  had  extinguished  the 
original  easement  In  Renshaw  v.  Bean,  18  Adol.  &  El.  (N.  S.) 
in,  the  plaintiff,  being  the  owner  of  a  house  with  ancient  win- 
dows, rebuilt  it,  added  an  upper  story,  opened  windows  in  that 
story,  enlarged  the  ancient  windows,  and  otherwise  altered  their 
position.  The  defendant  subsequently  rebuilt  his  premises,  there- 
by darkening  the  windows  in  both  the  upper  and  lower  stories 
of  plaintiff's  house ;  and  it  was  held  that  as  plaintiff,  by  his  own 
alterations,  exceeded  the  limits  of  his  right,  and  it  being,  through 
the  nature  of  such  alterations,  impossible  for  the  defendant,  in 
the  lawful  exercise  of  his  own  lots,  to  obstruct  such  excess  with- 
out at  the  same  time  obstructing  the  plaintiff's  former  right,  the 
plaintiff  must  be  considered  as  losing  his  former  right,  at  all 
events  until  he  restored  his  house  to  its  original  condition.  In 
Hutchinson  v.  Copestake,  9  C.  B.  (N.  S.)  863,  the  court  said— 

That  where  windows  to  which  a  right  has  been  acquired  are  so  far 
altered  in  their  position  and  size,  and  confused  with  portions  of  new 
windows,  that  the  owner  of  the  servient  tenement  cannot  prevent  a  right 
being  gained  to  the  new  windows  without  obstructing  such  portions  of 
the  old  windows  as  have  been  mixed  up  with  the  new  lights,  no  right 
of  action  arises  from  such  necessary  obstruction  of  the  remaining  portions 
of  the  old  windows.'' 

In  Heath  v.  Bucknall,  L.  R.  8  Equity  Cases,  r,  the  court  point- 
ed out  the  growth  of  the  law  upon  this  subject  in  England,  and 
approved  the  following  rule: 

"Where  a  hanse  having  ancient  lights  is  burned  or  pulled  down  and  re- 
built, and  the  question  arise*  whether  the  character  of  the  ancient  lights 
which  belonged  to  the  windows  of  the  old  house  attaches  to  those  of  the 
new  boose,  it  appears  to  me  that  the  principle  to  be  applied  to  the  solu- 
tion of  the  question  is  to  inquire  whether  the  new  windows  would  im- 
pose on  the  servient  tenement  either  an  additional  servitude  to  that  to 
which  it  was  subjected  when  the  old  house  existed,  or  a  different  servi- 
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tnde  from  that  which  previously  existed.  *  *  *  To  deprive  them  of 
that  character  [ancient  lights],  the  change  must  be  material,  either  in  na- 
ture or  quantum  of  the  servitude  imposed." 

The  same  principle  which  in  these  cases  is  applied  to  an  ease- 
ment of  light  and  air  must  also  govern  the  easement  of  access 
to  certain  property  over  the  land  of  another,  and  the  decisions 
cited,  it  seems  to  me,  are  clearly  authority  for  holding  that  the 
present  easement  has  been  extinguished  by  the  excessive  and  un- 
lawful use  made  by  it  by  the  defendants.  There  can  be  no  differ- 
ence in  this  respect  between  an  easement  acquired  by  prescrip- 
tion or  use  and  one  acquired  by  grant.  An  easement  by  prescrip- 
tion is  merely  one  by  an  implied  grant.  The  intention  of  the 
parties  as  to  its  nature  and  extent  is  to  be  determined  by  their 
use  of  the  servient  and  dominant  estates.  Here  the  easement  is 
not  by  an  implied  grant,  but  by  an  actual  one,  and  its  scope 
must  be  determined  by  the  intention  of  the  parties,  as  expressed 
in  the  grant  itself.  The  grant  which  created  the  easement  lim- 
ited it  "for  the  advantage  of  all  the  property  hereinbefore  con- 
veyed and  apportioned."  It  restricted  the  use  of  the  alley  to 
such  purposes  as  might  be  required  for  the  benefit  of  that  prop- 
erty alone.  Having  determined,  therefore,  the  intent  of  the 
parties  and  the  extent  of  the  easement,  it  is  governed  by  the 
rules  above  stated,  irrespective  of  whether  it  was  acquired  by 
prescription  or  by  grant.  In  Allan  v.  Gomme,  n  Adol.  &  El. 
759,  and  in  Pfenning  v.  Burnet,  8  Exchequer  Rep.  187,  rights 
of  way  created  by  grant  were  treated  the  same  as  those  which 
had  been  acquired  by  prescription ;  the  former  case  holding  that 
the  defendant,  who  had  a  right  of  way  by  grant  to  a  stable, 
etc.,  was  not  entitled  to  use  that  way  for  the  purpose  of  passing 
to  a  newly  erected  cottage  on  the  lot.  In  Allen  v.  San  Jose  Land 
&  Water  Co.,  28  Pac.  215;  15  L.  R.  A.  93,  the  California  court 
cited  with  approval  the  English  rule  in  a  case  where  the  plain- 
tiff was  the  owner  of  a  servient  estate,  the  easement  consisting 
of  a  ditch  hlled  with  water  flowing  across  his  land.  The  de- 
fendants attempted  to  place  a  pipe  line  across  the  land  in  place 
of  a  ditch,  whereupon  the  plaintiff  brought  an  action  to  restrain 
such  a  change,  and  the  court  said : 
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"Will  the  terms  of  a  grant  for  an  open  ditch  of  water  be  satisfied 
by  laying  an  underground  pipe  line?  We  are  clearly  satisfied  to  the  con- 
trary, and  that  such  a  course,  if  continued,  would  result  in  the  extinction 
of  the  easement,  and  the  creation  of  a  servitude  upon  the  plaintiff's  land, 
differing   in  kind   from  the   one  previously  existing  there." 

Also,  see  note,  15  L.  R.  A.  93. 

From  these  authorities  we  think  it  is  established  that  the  plain- 
tiff is  entitled  to  the  judgment  which  has  been  rendered  in  his 
favor.  As  already  pointed  out,  there  is  an  excessive  and  unlaw- 
ful use  of  the  alley,  and  it  is  impossible  to  separate  the  burden 
imposed  upon  the  servient  estate  by  the  portion  of  the  building 
on  the  dominant  lots  from  the  burden  imposed  by  that  portion 
standing  upon  the  nondominant  lots.  The  structure  which  occu- 
pies the  entire  plot  was  designed  and  intended  to  be  used  as  an 
entirety.  Its  use  cannot  be  separated  so  as  to  conform  a  part  of 
it  to  the  boundaries  of  the  original  dominant  estate.  The  coal 
used  for  the  heating  of  one  part  cannot  be  separate  from  that 
used  for  the  heating  of  another  part.  There  can  be  no  arrange- 
ment made  by  which  tenants  of  one  part  can  be  prevented  from 
using  a  certain  doorway  which  the  tenants  of  another  part  are 
permitted  to  use.  In  other  words,  the  excessive  use  is  insepar- 
able from  the  lawful  use  of  this  easement,  and  it  cannot  be  en- 
joined without  at  the  same  time  restraining  its  lawful  use. 
Therefore  the  original  easement  itself  is  extinguished.  It  is 
true,  this  decision  works  a  hardship  upon  the  defendants ;  but 
it  must  be  remembered  that  such  hardship  is  caused  by  their  own 
wrongful  acts;  and  to  deny  the  plaintiffs  the  relief  to  which  they 
are  entitled  would  cause  equally  a  hardship  to  them,  which  they 
should  not  be  called  upon  to  bear,  as  they  are. innocent  parties. 

For  these  reasons,  I  think  judgment  declaring  the  easement  exr 
tinguished,  and  restraining  defendants  from  using  the  alley, 
should  be  affirmed. 


VOLUME  XVI. 


Appellate  Division. 


LOFINK  v.  INTERBOROUGH  RAPID  TRANSIT  CO. 

[KM  App.  Div.  375;  92  N.  ¥.  Supp.  386.] 

(Supreme  Court,  Appellate  Division,  Second  Deportment.    March  3,  1905.) 

Negligence— Fright— Recovery. 

Fright  may  be  considered  as  an  element  of  damage  in  an  action  iot 
injuries,  where  it  was  accompanied  by  actual  physical  shock.. 


Note— Fright  as  an  Element  of  Damage  for  Injuries. 

In  an  action  for  negligence  no  recovery  can  be  had  for  injuries  occa- 
sioned by  fright  where  there  was  no  immediate  personal  injury. 

Mitchell  v.  Rochester  R.  Co.,  3  Ann.  Cas.  283;  151  N.  Y.  107;  45  N. 
E.  354;  34  L.  R.  A.  781 ;  56  Am.  St  Rep.  604. 

Lehman  v.  Brooklyn  City  R.  Co,  47  Hun,  355. 

"An  injury  to  the  feelings,  independently  and  akme,  that  is,  apart  from 
corporal  or  personal  injury,  is  not  in  any  legitimate  or  juridical  sense  a 
natural  and  proximate  consequence  of  the  negligent  act.  It  may  be  the 
natural  and  proximate  consequence  of  a  physical  injury.  There  it  may 
be  interwoven  with  the  corporal  injury,  which  is  definite  and  certain,  and 
it  can  be  measured  as  a  part  and  parcel  of  the  totality  of  the  phvVuI 
suffering." 

Curt  in  v.  Western  Union  Tel.  Co,  3  Ann.  Cas,  a86;  13  App.  Dtv.  3S3I 
42  N.  Y.  Supp.  1109. 

In  Mitchell  v.  Rochester  R.  Co,  3  Ann.  Cas.  283;  151  N.  Y.  107;  45 
K.  E.  354;  34  L.  R.  A.  781;  56  Am.  St  Rep.  604,  the  court  says:  If 
Che  riant  of  recovery  in  this  chas  of  cases  should  be  once  estobfehed,  it 
would  naturally  result  in  a  flood  of  litigation  in  cases  where  the  injury 
complained  of  may  be  easily  feigned  without  detection,  and  where  the 
damages  must  rest  upon  mere  conjecture  or  speculation.  The  difficulty 
which  often  exists  in  cases  of  alleged  physical  injury,  in  determining 
whether  they  exist,  and  if  so,  whether  they  were  caused  by  the  negligent 
act  of  the  defendant,  would  not  only  be  greatly  increased,  but  a  wide 
field  would  be  opened  for  fictitious  or  speculative  claims." 
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Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  First 
District. 

Action  by  Elsie  Lofink,  an  infant,  by  Conrad  Lofink,  her  guard- 
ian ad  litem,  against  the  Interborough  Rapid  Transit  Company. 
From  a  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  BARTLETT,  JENKS,  HOOKER,  RICH,  and 
MILLER,  JJ. 

Sidney  Smith  (G.  T.  Goldthwaite,  on  the  brief),  for  appellant. 


Fright  as  ah  Element  or  Damage  tor  Injuries, — Continued. 

But  an  injury  sufficiently  severe  to  produce  a  shock,  or  which,  in  fact, 
produces  a  shock,  presents  a  different  question.  Shock  is  not  fright, 
the  latter  may  be  a  producing  cause  of  the  former,  and  where  it  is  the 
sole  producing  cause  there  can  be  no  recovery;  but  when  associated  with 
actual  injury  it  may  be  considered,  and  where  the  injury  and  the  fright 
concur  and  result  in  producing  shock,  out  of  which  arises  damage,  it  is 
sufficient  upon  which  to  base  a  recovery. 

Jones  v.  Brooklyn  Heights  R.  Co.,  5  Ann,  Cas.  124;  33  App.  Div. 
141 ;  48  N.  Y.  Supp.  914. 

The  plaintiff,  who  was  a  woman  in  a  state  of  pregnancy  was  frightened 
by  a  horse  belonging  to  the  defendant  and  which  run  away.  The 
woman  was  standing  on  the  steps  of  her  husband's  house.  The  horse 
plunged  towards  the  woman,  but  his  progress  was  arrested  by  a  post- 
against  which  he  fell.  The  horse  did  not  come  in  contact  with  the 
woman.  It  was  claimed  that  the  fright  brought  on  a  long  train  of  nervous 
diseases.  In  affirming  a  judgment  dismissing  the  complaint  the  court 
says:  "We  have  been  unable  to  find  either  principle  or  authority  for 
the  maintenance  of  this  action  and  we  have  been  referred  to  none  by 
the  counsel." 

Lehman  v.  Brooklyn  City  R.  Co.,  47  Hun,  355. 

Where  there  is  a  physical  injury  for  which  a  party  is  legally  responsi- 
ble that  party  is  responsible  for  any  damage  which  follows  from  the 
shock  or  fright  incident  thereto. 

Powell  t.  Hudson  Valley  R.  Co,  88  App.  Div.  13;  84  N.  V.  Snpp.  337. 
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Herman  Gottlieb,  for  respondent. 

Willard  Bartlett,  J.  The  injuries  for  which  the  Municipal 
Court  has  awarded  damages  to  the  infant  plaintiff  (a  child  four 
years  of  age)  in  the  sum  of  $100  were  sustained  in  a  collision 
between  two  railroad  trains  of  the  defendant  corporation  running 
in  the  same  direction. 

The  only  ground  upon  which  the  judgment  is  attacked  in  this 
court  is  that  such  injuries  were  proven  to  be  solely  the  effects 
of  fright,  and  hence  were  not  of  such  a  character  as  to  au- 
thorize the  award  of  pecuniary  damages.    See  Mitchell  v.  Roch- 

Fright  as  an  Element  op  Damage  for  Injuries, — Continued. 

Jones  v.  Brooklyn  R.  Co.,  5  Ann.  Cas.  124;  23  App.  Div.  141;  48  N. 
Y.  Supp.  914. 

The  plaintiff  while  passing  along  the  street,  received  a  shock  of  elec- 
tricity from  a  trolley  wire  used  in  connection  with  defendant's  electric 
railway.  It  was  held  that  the  plaintiff  was  entitled  to  recover  for  the 
injury  caused  by  the  shock  together  with  the  fright  accompanying  it. 

O'Flaherty  v.  Nassau  Elec.  R.  Co.,  34  App.  Div.  74;  54  N.  Y.  Supp.  96. 

In  Wood  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  83  App.  Div.  604;  82  N.  Y.  Supp. 
160,  it  appeared  that  while  the  plaintiff  was  driving  in  a  buggy  across  the 
defendant's  railroad  tracks,  at  a  highway  crossing  Where  the  view  of 
an  approaching  train  was  obstructed,  an  engine  which  had  given  no  sig- 
nal suddenly  appeared  in  sight.  The  plaintiff  jerked  his  norse  back,  but 
the  horse  started  across  the  tracks  and  the  plaintiff  did  not  succeed  in 
stopping  him  until  he  had  cleared  them.  As  the  horse  started  to  cross 
the  tracks  he  made  a  spring  which  threw  the  plaintiff  against  the  seat 
of  the  buggy  with  such  violence  as  to  break  it.  Immediately  after  the 
horse  stopped  the  plaintiff  spat  blood  freely  and  continued  to  do  so 
until  he  reached  home.  His  condition  grew  steadily  worse  and  at  the 
time  of  the  trial  he  was  and  for  some  time  prior  thereto  he  had  been  suf- 
fering from  tuberculosis.  Physicians  attributed  his  condition  to  the 
muscular  strain  and  shock  which  he  received  when  he  was  thrown  against 
the  seat  and  the  jar  when  the  car  passed  over  the  rough  surface  of  the 
defendant's  tracks.  It  was  agreed  that  the  injury  was  not  the  result 
of  fright  It  was  insisted  on  the  hearing  that  as  there  was  no  physical 
contact  with  the  engine  and  as  the  injuries  resulted  from  the.  shock,  the 
defendant  was  not  liable.    It  was  held  that  the  shock  due  to  the  severe 
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ester  R.  Co.,  3  Ann.  Cas.  283;  151  N.  Y.  107;  45  N.  E.  354;  34 
L.  R.  A.  781 ;  56  Am.  St.  Rep.  604.  In  the  case  cited  there 
was  no  immediate  personal  injury — no  physical  impact  or  exer- 
cise of  force  upon  the  body  of  the  plaintiff.  In  the  case  at  bar 
the  collision  threw  the  plaintiff  from  her  seat  forward  against 
the  glass  at  the  side  of  the  car,  and  then  to  the  floor  between 
the  seats',  from  which  she  was  picked  up,  crying  and  screaming, 
by  a  fellow  passenger.  The  medical  evidence,  and  the  testimony 
in  reference  to  the  child's  exclamations  indicative  of  bodily  pain, 
fully  justify  the  inference  that  an  abnormal  nervous  condition, 

Fucht  as  am  Element  of  Damage  fob  Injuries,— Continued. 

physical  exertion  with  the  attendant  rapid  jolting  over  the  defendant's 
tracks  and  the  sudden  impact  with  the  buggy  seat  was  wholly  discon- 
nected from  fright  and  afforded  adequate  cause  for  the  injuries  and  that 
plaintiff  was  entitled  to  recover. 

The  plaintiff  brought  an  action  to  recover  damages  for  injury  to  his 
horse,  wagon  and  harness,  resulting  from  the  fact  that  the  horse  became 
frightened  at  the  approach  of  an  automobile  owned  by  the  defendant's 
testator.  Evidence  was  given  that  the  automobile  was  of  somewhat 
crude  and  unusual  construction  and  was  propelled  by  steam  generated 
by  a  gasoline  burner ;  that  it  gave  forth  a  loud  puffing  noise  and  could  be 
heard  two  blocks  and  that  the  odor  was  pronounced.  Steam  and  smoke 
issued  from  the  exhaust  and  teams  had  been  frightened  by  it.  At  the 
time  of  the  accident  it  was  passing  the  plaintiff's  horse  at  a  speed  of 
ten  or  twelve  miles  an  hour,  and  did  not  moderate  its  speed  until  the 
horse  became  frightened.  A  judgment  for  the  plaintiff  was  sustained 
on  appeal. 

Mason  v.  West,  10  Ann.  Cas.  97;  61  App.  Div.  40;  70  N.  Y.  Supp.  478. 

The  rule  that  no  recovery  can  be  had  for  injuries  due  solely  to  fright 
and  excitement,  unaccompanied  by  actual,  immediate,  personal  injury, 
applies  only  to  actions  based  upon  negligence  and  not  to  cases  of  willful 
tort. 

Preiser  v.  Wielandt,  48  App.  Div.  569;  62  N.  Y.  Supp.  89a 

Williams  v.  Underhill,  63  App.  Div.  223;  71  N.  Y.  Supp.  291. 

In  an  action  for  an  assault  the  plaintiff  served  the  following  bill  of 
particulars  of  the  injuries  sustained:    "As  a  result  of  fright  the  above 
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partly  manifested  by  "night  terrors,"  was  produced  in  the  plain- 
tiff by  the  physical  shock  which  she  suffered  in  consequence  of 
the  collision,  and  the  right  to  recover  for  such  injuries  inflicted 
by  the  negligence  of  the  defendant  cannot  seriously  be  questioned. 
Fright  may  properly  be  considered  as  an  element  of  damage 
when  it  is  associated  with  actual  bodily  injury.  Jones  v.  Brook- 
lyn Heights  R.  Co.,  5  Ann.  Cas.  124 ;  23  App.  Div.  141 ;  48  N. 
Y.  Supp.  914.    The  judgment  should  be  affirmed. 

Judgment  affirmed,  with  costs.    All  concur,  except  HOOKER, 
J.,  not  voting. 

Fright  as  ah   Element  of  Damage  fob  Injuries,— Continued. 

named  plaintiff  became  the  victim  of  maniacal  insanity,  with  hallucina- 
tions and  illusions.  The  said  plaintiff  will  likewise  be  subject  to  various 
forms  of  insanity  and  be  nervous  and  prone  to  nervous  diseases  and  neu- 
roses, and  never  will  be  mentally  as  strong  as  before  said  fright."  The 
complaint  was  dismissed  upon  the  ground  that  by  the  bill  of  particulars 
the  plaintiff  had  limited  herself  to  injuries  resulting  from  fright,  and 
that  damages  resulting  from  fright  alone  disconnected  from  other  inju- 
ries, could  not  be  recovered.  The  judgment  was  reversed  on  the  ground 
that  the  rule  sought  to  be  applied  by  the  court  hod  no  application  to  a 
case  of  willful  tort 

Williams  v.  Underhill,  63  App.  Div.  223;  71  N.  Y.  Supp.  291. 
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HUNTINGTON  et  al  v.  KNEELAND  et  al. 

[102  App.  Dm.  384;  93  JV.  Y.  Supp.  944.] 

(Supreme  Court,  Appellate  Division,  Second  Department.  March  3,  1905.) 

I.  Died  as  Mortgage— Aatnun  as  to  Future  Advances — Evidence. 
The  court  in  an  equitable  action  may  find  that  a  deed  given  as  a 
mortgage  was  given  as  -security  for  future  advances,  as  weH  as  for 
the  debt  then  owed,  the  mortgagee  so  testifying,  though  the  mort- 
gagor testify  to  the  contrary. 

a.  Same— Advances  fob  Different  Purposes. 

A  deed  given  as  security  for  a  note  and  for  "any  other  liability  or 
liabilities  *  •  *  which  may  be  hereafter  contracted,"  will  securt 
advances  for  enterprises  other  than  that  in  which  the  mortgagor  was 
then  engaged. 

3.  Saks— Subsequent  Agbxemeht. 

Note—  Mortgages  to  Secure  Fctuh  Advamoh. 

a.  /*  general.— 73. 

b.  Consideration,— 75. 

c  Parol  agreement. — 79. 

d.  Indebtedness  covered.— -81. 

e.  Record  as  notice.— £6. 
t  Effect  of  notice.— go. 

g.  Unrecorded  mortgages.~~?t. 

h-  Damages  for  breach  of  agreement,    pa, 


Mortgages  may  be  taken  to  secure  future  advances  though  no  present 
Indebtedness  exists  at  the  time  of  their  execution, 
Robinson  r.  Williams,  aa  N.  Y.  380. 
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Where  a  deed  is  given  as  security  for  a  certain  debt,  the  parties  may 
afterwards  agree  that  it  shall  stand  as  security  for  other  debts. 

4    Same— Rights  of  Other  Creditors. 

The  person  to  whom  a  deed  is  given  as  a  mortgage  for  future  ad- 
vances is  entitled  as  against  persons  thereafter  becoming  creditors  of 
the  mortgagor  without  knowledge  that  he  owned  the  land,  to  its 
security  for  all  advances  made  prior  to  the  entry  of  judgments  by 
the  other  creditors. 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  Arabella  D.  Huntington,  executrix  of  Collis  P. 
Huntington,  deceased,  and  another,  against  Sylvester  H.  Knee- 
land  and  others.  From  a  judgment  of  foreclosure  and  sale  en- 
tered on  the  decision  of  the  court,  defendants  appeal.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD, 
JENKS,  RICH,  and  MILLER,  JJ. 

John  Ford,  for  appellant  Kneeland. 

W.  E.  Ktsselburgk,  Jr.,  and  F.  Spiegelberg,  for  appellants 
Bache  and  Weighley. 


Mortgages  to  Secure  Future  Advances, — Continued. 


A  mortgage  given  to  secure  future  advances  or  indorsements  is  a 
conveyance  within  the  recording  acts  and  may  be  recorded 

Ackerman  v.  Hunsicker,  85  N.  Y.  43. 

It  is  no  objection  to  a  chattel  mortgage  that  it  is  given  to  cover  future 
advances  as  well  as  a  present  debt. 

Fairbanks  v.  Bloomfield,  5  Duer,  434. 

A  chattel  mortgage,  given  as  a  continuing  security  to  cover  present 
and  future  indebtedness,  is  valid  not  only  between  the  parties,  but  when 
free  from  fraud  as  to  creditors. 

Brown  v.  Kiefer,  71  N.  Y.  610. 

Assignments  of  personal  property  by  a  debtor,  in  insolvent  circum- 
stances and  who  has  stopped  payment,  to  secure  a  particular  creditor 
for  existing  claims  and  engagements,  as  well  as  for  future  advances  and 
responsibilities,  if  made  bona  fide,  and  where  there  is  no  reason  to  doubt 
the  honesty  and  fairness  of  the  transaction,  will  be  deemed  valid. 

Hendricks  v.  Robinson,  2  Johns.  Ch.  283. 


NEW  YORK  ANNOTATED  CASES. 

Hundngton   at   at.   v.   Knedand  et  al. 


Henry  L.  Maxson,  for  appellant  Sawyer. 
John  E.  Parsons,  for  respondents. 

Woodward,  J.  Arabella  D.  Huntington,  as  executrix  undet 
die  will  of  the  late  Collis  P.  Huntington,  and  another,  bring 
this  action  to  foreclose  a  mortgage  upon  certain  real  estate  located 
in  Westchester  county,  and  the  defendants,  other  than  Sylvestti 
H.  Kneeland  and  Isaac  E.  Fates,  a  co-executor  under  the  will, 
claim  rights  under  various  judgments  obtained  in  actions  against 
the  defendant  Kneeland. 

Briefly  stated,  the  facts  which  find  support  in  the  evidence  are 
that  the  defendant  Kneeland  was  an  intimate  personal  friend  of 
the  late  Collis  P.  Huntington,  and  had  been  engaged  with  him 
in  various  business  transactions  prior  to  1881.  In  that  year  Mr 
Kneeland  made  and  delivered,  or  caused  to  be  made  and  delivered, 
certain  deeds  of  the  real  estate  involved  in  this  action  to  Isaac 
E.  Gates,  who  is  conceded  to  have  been  the  agent  or  trustee  of 
Mr.  Huntington,  and  these  deeds  were  duly  entered  of  record  in 

Mortgages  to  Secure  Future  Advances, — Continued 

A  mortgage  recited  that  it  was  "intended  as  collateral  security  for  the 
payment  of  any  indebtedness"  of  the  mortgagors  to  the  mortgagees,  and 
it  was  stated  therein  that  when  the  mortgagors  "shall  have  paid  all  such 
indebtedness  this  mortgage  shall  become  null  and  void.  No  indebt- 
edness existed  when  the  mortgage  was  executed.  Afterwards  an  indebt- 
edness was  incurred  to  about  the  amount  specified  in   the  mortgage. 

In  an  action  by  junior  mortgagees  to  have  their  mortgage  declared  the 
first  lien,  it  was  held,  that  as  the  words  "any  indebtedness"  might  refer 
as  well  to  contemplated  as  existing  debts,  the  real  intention  of  the  parties 
might  be  shown  aliunde;  and  it  appearing  by  such  evidence  that  the 
mortgage  was  intended  as  a  security  for  future  indebtedness,  the  action 
was  not  maintainable. 

Simons  v.  First  Nat.  Bank,  03  N.  Y.  269. 

A  national  bank  may  enforce  against  the  mortgagor  and  parties  claim- 
ing under  him  with  notice  a  mortgage  of  lands  executed  to  it  as  col- 
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the  county  clerk's  office.  Although  these  deeds  were  absolute  in 
form,  it  is  conceded  (and  this  concession  is  necessary  to  the 
rights  of  any  or  all  of  the  parties  to  this  action)  that  they  were 
intended  to  operate  as  mortgages.  The  defendants'  theory  is 
that  these  mortgages  were  intended  as  security  for  a  certain  ob- 
ligation of  $75,000,  which  was  subsequently  paid,  while  that  ot 
the  plaintiffs  is  that  the  mortgages  were  to  stand  as  security  for 
loans  and  advances.  While  there  is  a  distinct  conflict  of  evi- 
dence upon  this  point,  we  are  persuaded  that  the  learned  court 
at  trial  term  was  justified  in  reaching  the  conclusion  that  the 
latter  proposition  was  established,  for  it  is  the  theory  most  in 
accord  with  the  conduct  of  the  parties  to  the  transaction  in  after- 
years.  Kneeland  at  this  time,  it  may  be  assumed,  was  solvent 
for  no  other  condition  is  suggested,  and  he  was,  therefore,  at 
liberty  to  give  away  all  of  his  property,  real  and  personal,  to 
those  of  his  blood  or  to  strangers.  Schenck  v.  Barnes,  156  N.  Y. 
316;  50  N.  E.  967;  41  L.  R.  A.  395;  27  Civ.  Pro.  354.  Prior 
to  the  2d  day  of  June,  1891,  advances  were  made  aggregating 
with  interest,  $283,100.26,  which  sum  was  embodied  in  a  prom' 
issory  note  made  and  delivered  by  the  defendant  Kneeland  to 

Mortgages  to  Sicutz  Future  Advances,— Continued 

lateral  security  for  his  then  existing  indebtedness  to  it,  and  such  as  he 
might  thereafter  incur. 

National  Bank  v.  Whitney,  13  Otto,  00. 

The  objection  to  the  taking  of  such  a  mortgage  as  security  for  fu- 
ture advances  can  only  be  urged  by  the  United  States. 

National  Bank  v.  Whitney,  13  Otto,  90. 

A  subsequent  lienor  cannot  enforce  an  agreement  to  make  advances  as 
against  the  assignee  of  the  mortgage. 

Price  v.  Alyea,  13  App.  Div.   184;  43  N.  Y.  Supp.  355. 

b,  Consideration. 

It  is  not  essential  that  any  amount  be  named  as  the  consideration  in  a 
mortgage  to  secure  future  advances. 
Miller  v.  Lockwood,  32  N.  Y.  393. 
It  is  not  necessary  that  a  mortgage  to  secure  future  advances  should 
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Mr.  Huntington.  If  these  advances  were  not  made  under  the 
parol  agreement  in  reference  to  the  two  deeds  made  and  de- 
livered to  the  defendant  Gates  in  1881,  then  we  must  assume  that 
this  large  sum  of  money  was  handed  over  to  Mr.  Kneeland  with- 
out any  other  security  than  that  of  any  ordinary  creditor — a  sit- 
uation of  affairs  not  likely  to  exist  among  prudent  business  men 
during  a  period  of  10  years,  in  which  time  no  interest  appears 
to  have  been  paid.  The  note  above  mentioned,  which  bears  date 
June  2,  1891,  recited  that  Mr.  Kneeland  had  "deposited  with 
the  payee  of  this  note  as  collateral  security  for  payment  of  this 
or  any  other  liability  or  liabilities  of  mine  to  said  payee,  due 
or  to  become  due,  or  which  may  be  hereafter  contracted,  the  fol- 
lowing property,  viz.:  About  400  acres  of.  land  at  Yonkers, 
N.  Y.,  covered  by  following  deeds,  viz. :  Matthew  H.  Ellis,  ref- 
eree, to  Isaac  E.  Gates,  dated  May  28,  1883 ;  Sylvester  H.  Knee- 
land to  Isaac  E.  Gates,  dated  February  21,  1885."  The  dates 
of  these  deeds  are,  in  a  measure  confusing,  but  it  is  explained  in 
the  evidence  that  they  relate  to  the  same  lands  conveyed  to  the 
defendant  Gates  in  1881,  the  later  deeds  being  necessary  to  per- 
feet  the  titles.    At  the  time  of  making  and  delivering  the  note 

Mortgages  10  Sterna  Future  Advances, — Continued 

express  that  object  on  its  face.  It  suffices  that  the  extent  of  the  intended 
lien  be  clearly  defined. 

Craig  v.  Tappin,  2  Sandf.  Ch.  jS. 

But  the  omission  to  state  the  object,  renders  the  mortgage  liable  to 
suspicion,  and  imposes  upon  the  mortgagee  stricter  proof  of  the  payment 
of  the  consideration. 

Craig  v.  Tappin,  a  Sandf.   Ch.  78. 

In  mortgages  to  secure  future  advances  the  amount  named  as  the  con- 
sideration is  not  controlling. 

Miller  v.  Loekwood,  33  N.  Y.  303. 

A  mortgagee  is  not  precluded  by  the  recital  or  statement  in  the  mort- 
gage of  the  indebtedness  from   showing  the  real  consideration. 

McKinstet  v.  Babeock,  a6  N.  Y.  378. 

It  is  necessary  that  the  agreement,  as  contained  in  the  mortgage,  should 
give  all  the  requisite  information  as  to  the  extent  and  certainty  of  the 
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of  June  2,  1891,  none  of  the  defendants  had  any  claim  against 
Mr.  Knecland,  so  far  as  the  record  shows.  He  had,  so  far  as 
they  are  concerned,  an  undoubted  right  to  give  his  property 
away,  or  to  dispose  of  it  in  any  manner  that  he  saw  fit ;  and  hav- 
ing, in.  1881,  given  deeds  of  the  premises  to  Mr.  Gates  to  secure 
the  payment  of  a  loan  of  $75,000 — which  is  the  contention  of 
the  defendants — there  is  no  good  reason  why,  having  perfected 
the  title  to  the  premises,  he  might  not  permit  the  deeds  to  stand 
as  collateral  to  the  note  given  in  payment  of  the  indebtedness 
which  had  accumulated  during  the  intervening  10  years,  even 
assuming  that  the  original  obligation  of  $75,000  had  been  paid 
in  die  meantime.  If  Mr.  Kneeland,  in  1891,  had  given  the  prem- 
ises absolutely  to  Mr.  Gates  in  payment  of  his  indebtedness  to 
Mr.  Huntington,  it  clearly  would  have  constituted  no  frand  as 
against  the  judgment  creditors  in  this  action,  whose  rights  ac- 
crued subsequent  to  that  time;  and  as  it  nowhere  appears  that 
the  security  was  largely  in  excess  of  the  amount  then  due,  it  is 
difficult  to  understand  how  the  judgment  creditor  defendants 
in  this  action,  who  seek  to  establish  a  counterclaim,  can  have 
been  prejudiced  in  any  of  their  rights  by  the  transaction.    They 

Mortgages  to  Secure  Future  Advances, — Continued. 

contract,  so  that  a  junior  creditor  may,  by  inspection  of  the  record  and 
by  common  prudence  and  ordinary  diligence,  ascertain  the  extent  of  the 
incumbrance. 

Truscott  v.  King,  6  N.  Y.  147. 

If  the  true  purpose  is  not  stated  at  all,  or  if  stated  in  a  too  indefinite 
manner,  the  advances  will  not  be  secured  against  a  subsequent  incum- 
brancer or   purchaser. 

Babcock  v.  Bridge,  20  Barb.  427. 

Craig  v.  Tappin,  2  Sandf.  Ch.  78. 

The  object  for  which  the  mortgage  was  given  and  the  amount  of  the 
advances  may  be  shown  by  parol. 

Hall  v.  Crouse,  13  Hun,  557. 

A  mortgage  of  land  may  be  valid,  and  the  record  thereof  good,  although 
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do  not  pretend  that  they  extended  credit  to  Mr.  Kneeland  on  the 
strength  of  his  ownership  of  the  premises  in  dispute,  for  they 
did  not  know  that  he  had  any  possible  interest  in  the  property, 
and  they  are  not  worse  off  to-day  because  of  the  fact  that  he 
appears  as  a  mortgagor,  than  they  would  have  been  if  he  had 
in  fact  paid  his  indebtedness  with  the  premises  in  1801.  Of 
course,  if  the  facts  showed  that  the  indebtedness  to  Mr.  Hun*, 
ington  was  fictitious;  that  the  transaction  away  back  in  1881, 
and  again  in  1891,  was  a  mere  manipulation  of  the  assets  of  Mr. 
Kneeland  for  the  purpose  of  defrauding  subsequent  creditors 
by  placing  his  property  in  a  secret  trust  for  his  own  benefit,  as 
was  the  case  in  theory  of  law  in  Schenck  v.  Barnes,  156  N.  Y. 
316,  320 ;  50  N.  E.  967 ;  41  L.  R.  A.  395 ;  27  Civ.  Pro.  354— a 
court  of  equity  would  find  some  way  of  undoing  the  wrong :  but 
fraud  is  never  to  be  presumed ;  it  must  be  proved ;  and  in  the 
absence  of  evidence  showing  that  the  defendant  Kneeland  had 
given  a  deed  of  this  property  with  fraudulent  intent,  that  the 
premises  so  far  exceeded  in  value  the  amount  of  the  indebted- 
ness to  compel  the  inference  that  it  was  fraudulent  in  its  incep- 
tion, we  can  see  no  higher  equities  in  the  defendants  than  those 

Mortgages  to  Secum  Future  Advances, — Continued. 


it  may  be  necessary  to.  refer  to  something  outside  of  the  recorded  in- 
strument, to  ascertain  the  exact  rights  of  the  parties. 

Craig  v.  Tappin,  2  Sandf.  Ch.  78. 

Parol  evidence  is  admissible  to  show  that  a  mortgage  was  given  to  «e- 
eure  advances  to  be  made  by  a  party  not  named  in  the  mortgage. 

Hall  v.  Grouse,  13  Hun,  557. 

c.  Parol  agreements. 

A  mortgage  cannot  be  rendered  available  for  future  liabilities  by  a  sub- 
sequent parol  agreement. 

Walker  v.  Snediker,  HofFm.  145. 

A  mortgage  cannot  be  rendered  available  to  secure  the  party  taking  it, 
for  future  advances  or  responsibilities,  by  any  subsequent  parol  agreement, 
in  preference  to  the  lien  of  a  junior  incumbrancer. 

Truscott  v.  King,  6  N.  Y.  147- 
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of  the  plaintiffs  in  possession  of  the  premises,  and  the  latter 
ought  not  to  be  deprived  of  the  advantage  of  their  security  upon 
the  faith  of  which  the  advances  were  made. 

On  the  28th  day  of  May,  1897,  Kneeland  having  in  the  mean- 
time failed  to  pay  any  part  of  the  indebtedness  or  the  interest 
thereon,  a  new  note,  payable  on  demand,  was  made  and  delivered, 
for  the  sum  of  $393,925.95.  This  note  was  accompanied  by  a 
letter  of  the  same  date,  in  which  Mr.  Kneeland  says : 

"Referring  to  my  demand  note  in  your  favor  for  $393,921.95  bearing 
even  date  herewith,  given  in  renewal  of,  and  to  represent  the  indebtedness 
heretofore  represented  by,  my  demand  note  in  your  favor,  dated  June 
2,  1801,  for  $293,100.26,  I  have  to  say  that  it  is  understood  between  us  that 
the  four  deeds  to  Isaac  E.  Gates  for  various  parcels  of  real  estate  in 
New  York  County  and  Westchester  County,  viz. :  two  deeds  from  me  to 
Isaac  E.  Gates,  dated  in  July,  1881 ;  deed  from  Matthew  H.  Ellis,  referee, 
to  Isaac  E.  Gates,  dated  February  aist.  1885,  and  the  properties  referred 
to  therein,  which  heretofore  stood  as  security  for  the  indebtedness  repre- 
sented by  said  note,  dated  June  2,  1801,  are  to  be  hereafter  stand  as  se- 
curity for  the  indebtedness  now  represented  by  the  note  bearing  even 
date  herewith,  above  referred  to,  as  well  as  for  your  liability  upon  the 
bond  or  undertaking  as  security  for  payment  of  the  judgment  hereto- 
fore recovered  by  Mr.  Weighley  against  me." 

Mobtgages  to  S  ecu  he  FuTtiKE  Ahvahces, — Continued. 

A  mortgage  was  made  for  $200.  At  the  time  of  its  execution  there  was 
a  parol  agreement  that  future  advances  would  be  made  and  the  amount 
thereof  should  be  inserted  in  the  bond  and  that  the  mortgage  should  be 
considered  aa  security  for  what  should  be  thus  inserted.  After  the  mort- 
gage wm  recorded  a  further  advance  was  nude  and  the  amount  inserted 
hi  the  bond.  It  was  held  that  the  mortgage  could  not  be  extended  to 
cover  such  subsequent  advance  even  as  against  a  grantee  of  the  prem- 
ises who  took  them  for  a  precedent  debt,  and  with  full  notice  of  all  the 
facta. 

Stoddard  v.  Hart,  33  N.  V.  55& 

Unless  the  agreement  to  make  future  advances  is  expressed  in  the  mort- 
gage, such  agreement  must  be  made  by  the  parties  to  be  bound,  or  their 
duly  authorized  agents. 

Bank  of  Albion  v.  Burns,  3  Lant,  53. 
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I965]  Huntington   it' al.   v.   Kneelaiid  et   al. 

Mr.  Knee-land  had  a  perfect  right  to  give  the  security  iii  1S01, 
as  we"  have  already  seen.  Mr.  Huntington;"  as  thereal  owner  of 
the  security,  might  have  foreclosed  his  lien- in  i'&)7y  and  thert. 
is  no  doubt  that  he  would  havefieen  entitled  to  collect' the  princi- 
pal and- interest  So  far  as  the  record  shows,  tfie1  iraiue  of  the 
property  here  irr  dispute  was  ho  more  than  sufficient  to  discharge 
the  indebtedness,  if,  indeed, '  it  was  adequate' For  that  purpose. 
The1  note  given  in  1891-,  in  addition  to  the  real  estate,  showed  cer- 
tain oiiher  securities,  consisting  of  notes,' stock's,  :  etc.,  indicat- 
ing that  the '  real  estate  was  not  considered  a  sufficient  security^ 
rather  tharrthat  the  personal  property  Was  the  'basis  of  the  loail, 
as  contended"  by  file  defendants.  -If,  therefore,  Mf.  Huntington; 
instead  of- foreclosiiig  his  Ueh  and- reeeivirtg  the  interest  which 
had  been  accumulating  for"  a  period  Of  10  j>eaFs,:  consented-  to 
allow  the'tha'tter^to  stand,  taking  a  ne\v  note  for  the  amount  then 
due,  retaining  the  security  to  which  he-had  'all  along  been  en- 
titled-, we  fan"  to'  see  anything  which  prejudiced  the  rights' of 
judgmeriT  creditors;  nor  can.  we  discover  the  essential  etementsof 
fraud  in  the  transa-otion.  The  entire  basis  6f  this  transaction 
dated  back  before- any' of 'the  defendants;  had  claims  against  the 

Mostcaoes  to  Skuri  Future  Awarces,— Contmwtt 

A  ifarol  agreement  that  a  mortgage  on  iartd,  -in  tenm  wearing1  *"  sptc- 
ifi«i  aiiiount,- shall  stand  as  security  for  a  further  advance,  is- Void.  . 
Stoddard  v.  Hai*,a3~».¥i  556.-   -  '     '■ 

.....;  d.  Indebtedntts  covfrtd. 

A  mortgage  of  >eal  estate  to  secure  future  advances  to  the  mortgagor, 
or  to  indemnify  against  future  liabilities  to  be  incurred  for  him,  ii  valid, 
not  only  as  against  the  mortgagor,  but  .also  against  all  other  persons 
whose  rights  accrue  subsequent  in  time  to  the  making  of  the  advance- 
ment, or  the  assumption  of  the  liability  by  the  mortgagee. 
,  Mead  v.  York,  fi  N.  Y;  451. 

A  mortgage  may  be  given  as  a  general  security  for  balances  which  shall 
be  due  from  ■time  to  time  from'  the  mortgagor. 

Tank' of  Uriea1  »:  Tmch,  3  Barb.  Ct  393. '       ■'■'•■ 


VOLUME  XVI. 


Appellate  Division.  [March. 


defendant  Kneclaod.  to  far  as  wt  axe  able  to  discover,  and  it 

would  be  strange  if  a  continuing  security  aright  oat  be  extended 
to  accumulate  interest  tinder  the  circumstances  in  thU  cue. 

It  appear*  from  the  complaint  and  the  evidence  that  subsequent 
to  the  making  and  delivery  of  the  note  oi  June  2.  1891,  advances 
were  made,  ending  in  1893,  which,  with  interest,  aggregated 
$200,502.31  in  June,  1807,  and  a  note  covering  these  advances 
was  made  and  delivered  at  that  time.  The  learned  court  below 
finds  as  a  matter  of  fact  that  "the  loans  and  advances  making 
the  indebtedness  represented  by  the  said  notes  of  May  28,  1897, 
for  $398,931.35,  and  June  36,  1897,  for  $300,502.23,  made  by  the 
defendant  Kneeland  to  the  said  Collis  P.  Huntington,  were  all 
made  prior  to  the  entry  of  all  the  judgments  proved  upon  the 
trial  or  pleaded  in  the  answers  of  the  defendants,  except  that 
loans  and  advances  included  m  the  said  note  of  June  36, 1897,  to 
the  amount  of  $6*77,  Were  made  subsequent  to  the  entry  of  the 
judgment  of  Franklin  j.  Sawyer  for  $37,367.02,  entered  Novem- 
ber 14,  1891."  This  finding  is  supported  by  the  evidence  and 
the  pleadings  in  the  case.  .Wherein  is  the  element  of  fraud 
cafrulated  to  vitiate  the  plaintiffs'  liens  upon  the  premises  involveJ 

Mnmasis  10  SacuM  Futum  Awamcis,— Cgnrirocd. 

As  aettwan  aaattnaaat  and  mortgage,  a  mortgage  given  to  secure  one 
debt,  may  become  security  for  a  debt  subsequently  "^T*i^til  bs  tat 
mortgagor  to  the  mortgagee,  where  the  tanner  Tafr!|r 

James  v.  Morey,  a  Cow.  346. 

A  mortgage,  the  expressed  consideration  of  which  was  $15400,  was 
given  as  security  for  the  payment  "of  any  and  all  notes,  checks  and 
drafts"  indorsed  by  the  mortgagee  for  the  accommodation  of  the  mort- 
gagor, or  of  any  firm  in  which  he  "is  interested  or  in  any  manner  con- 
nected." At  the  time  it  was  given  there  was  but  one  note  outstanding. 
This  was  for  $3400  and  was  paid  by  the  mortgagor.  Subsequently  the 
mortgagor  executed  another  mortgage  to  D.  Thereafter,  without  notice 
of  the  second  mortgage,  and  before  it  was  recorded,  N.  indorsed  other 
notes  for  the  mortgagor  and  paid  mem.  la  an  action  to  foreclose  the 
first  mortgage  it  was  held  that  it  covered  future  as  well  aa  existing  in- 
dorsements, and  that  plaintiff's  mortgage  was  a  valid  and  prior  lien- 
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MM]  HuiMngtw  |t  at  v.  Kaceiand  et  al. 

m  this  action  i1  Hone  of  the  defendant*  claim  to  haw  extended 
credit  or  to  have  acted  upon  the  faith  that  Mr.  Kneelajid  wv  the 
owner  of  any  of  this  property.  There  is  not  the  slightest  evi- 
dence of  aay  ttUuMoa  or  had  faith  in  the  transactions  between 
Mr.  HttPt»«j*©n  or  his  agent  and  Mr.  Kneelaad.  Their  dealing* 
appear  to  have  been  those  of  men  in  friendly  relations,  Mr.  Hunt- 
ington Mhtscint  money  and  Mr.  KneeJond  giving  such  security 
as  he  ha«)  1  and,  while  it  does  not  ajani>4tively  appear  in  this  case. 
the  inference  bt  atetoct  irresistible,  from  the  feet  that  the  de* 
fendturts  do  not  show  the  eosfFary,  that  the  security  is  entirely 
ioadeonate  to  pay  the  Mejbtedaeea.  The  entire  history  of  the 
relations  between  Mr.  Huntington  and  Mr-  Kneelaod  is  in  har- 
nvmy  with  the  theory  of  the  piaiotiff s,  ic  inconsistent  with  that  of 
the  dffendejsts.  and  it  would  be  a  strange  imsapplieation  of  the 
rnlet  of  a  court  of  eejuity  if  advance*  mad*  npon  the  strength  of 
a  pledged  teonrity  eeuld  be  made  secondary  to  judgments  based 

upon  claims  which  had  their  origin  in  transactions  entirely  inde- 
pendent of  any  knowledge  of  the  existence  of  the  property  in- 
volved in  this  actios.    We  l»»c  carefully  read  and  considered 


Pan-  v.  Ifiduli,  t«a  H.  Y.  tar;  sa  M.  ft.  *m;  44  St  Kep-  SSS- 

Where  a  mortgage  it  given  to  secure  future  advances,  and  advances  are 
made  to  the  extent  of  tt,  it  cannot  he  n*  up  u  a  continuing  security  for 
subsequent  advances,  at  afaiast  sa  asttmning  SKMSshntacsr;  and  these 
facts  may  be  show*  by  pan*. 

Twaeott  *.  King,  «  M.  ¥.  147. 

The  insertion  of  a  clause  in  the  bond  enlarging  it  so  as  to  include  a 
snhiaauiat  advance,  tha  mortgage  remaining  unchanged,  docs  not  effect 
the  operation  of  the  mortgage  so  as  to  indnd*  the  snfcstq I  advance 

Stoddard  v.  Hart,  33  N.  Y.  556- 

The  plaintiff  had  delivered  to  a  third  party  a  bond  nod  mortgage  in 
a  ipsvsnrd  amount,  to  a*  held  as  security  for  the  payment  of  the  con* 
toast  price  of  stone  to  he  supplied  under  s  contract  The  defendant  anb- 
inanendy  supplied  other  stone,  under  a  separate  agreement,  and  the  de- 
fendants iBagrd  that  tt  was  orally  agnsed  that  the  mortgage  should  stand 
a*  security  for  such  further  supplies.    It  was  add  that  assuming  the 


VOLUME  XVI. 

Appellate  Division.  [NtarcH, 


the 'argument  and  authorities  cited,  but  we  fail  to  find  any  rea- 
son for  disturbing  the  judgment  in  this  case. 

The  defendants  Bache  and  Weigley  urge  the'pfincipar  points In 
this  case.  First,  they  insist  that  the  testimony  does  not  establish 
the  verbal  agreement  of  1881  that  the  deeds  then  given  to  Gates 
should  stand  as  security  for  future  advances,  and  this  conten- 
tion is  based  upon  the  fact  that,  while  Mr.  Gates  testifies  tb  this 

;ccment,  Mr.  "Kneeland  unequivocally  denies-' the-  same.'  Thus; 
Urge'  tfiese  defendants,  "the  evidence  on  behalf  of  the  plaintiffs' 
contention  is  equal  to  that' against  it,  and  oath  is 'met  by  data. 
In  such  a  case  the  burden  of  proof  is  not  sustained/"  citing  a(H 
tfiofities,  among  them  Griffiths  v.  Hardenbergh, '  41 '  it .  '■  Y:  -464, 
'471;  but  we  are  of  "opinion  that  counsel  have  misapprehended  the 
real  points  under  consideration'.  In" the  case  cited  the- court- hid 
directed  a  verdict, -thus  -assuming -that  there-was  no  question -Ol 
fact  to  be  determined,  and  the  court;  in  commenting  upon  'this 
situation,  say':' 

"In  the  most  favorable  view  the  evidence  could  oirly be  said  -to  be  con- 
MoKTfiAGia  -re  Secure  Future  Advances,--  Continued 

evidence  satisfactory,  parol  evidence  of  such  extension  Of '  the  mortgage 
was    inadmissible.     -  •   .-- "  .-    ■  ■  .  " 

•  Townsend  v.  Empire  Stone  .Drtsshrg  Co.,  6  Duer,  208. 
'   A  mortgage   of  land   to   secure  future  advances,   the  limit  of  which   is 
not  denned,  is  good  for  the  amount  of  the  advances  thus  made  as  against 
a  creditor  by  judgment  recovered  before  such  advances  become  due. 
.  Robinson  v.  Williams,  23  N.  Y.  380. 

Where  a  mortgage  is  given  as  a  continuing  security  advances  subse- 
quently made  will  be  presumed  W  have  been  made  on  the  strength  of 
such  security. 

Fassett  v.  Smith,'  23  N.  Y.  252. 

A  mortgage  conditioned  to  pay  "all  indebtedness  of  every  name  and  na- 
ture now  incurred,  or  which  is  now  due  or  may  hereafter  become  doe 
from"  the  mortgagor  to  the  mortgagee,  not  'exceeding  a  certain  stun,  and 
any  renewals  thereof,  covers  the  mortgagor's  liability  as  indorser  upon 
notes  held  by  the  mortgagee. 
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igos]  Huntington   et   al.   v.   Kneeland   et   al. 

Aiding.  Taken  literally,  the  testimony  of  the  plaintiff  did  not  show  a 
promise  by  defendant  outside  the  bond ;  and  the  defendant's  testimony  was 
that  he  did  not  intend  a  promise,  but  was  merely  giving  advice  as  counsel. 
At  most,  it  was  oath  against  oath,  and,  as  the  affirmative  was  on  the 
plaintiff,  he  failed  to  establish  a  promise.  The  direction  was  therefore 
wrong  as  to  the  amount  of  damages." 


This  is  a  long  way  from  holding  that  in  an  equitable  action, 
where  the  court  is  to  determine  the  facts,  the  oath  of  one  man 
must  necessarily  overcome  or  balance  that  of  another,  and  no 
case  with  which  we  are  familiar  has  ever  so  held.  But,  even 
were  this  true,  it  would  not  alter  the  case,  for  the  defendants  had 
no  rights  as  against  the  plaintiffs  or  their  testator  in  1891.  He 
had  a  perfect  right  to  make  these  deeds  in  1891  as  security  for  the 
debt  he  then  owed,  and  as  a  continuing  security.  If  he  might 
have  made  and  delivered  the  deeds,  he  had  a  right  to  ratify  and 
confirm  the  delivery  which  had  been  previously  made,  even 
though  the  original  indebtedness  had  been  discharged,  and  the 
fact  that  he  did  this  in  a  written  memorandum  goes  to  show 

Mortgages  to  Secure  Future  Advances, — Continued 

Commercial  Bank  of  Rochester  v.  Weinberg,  70  Hun,  597 ;  53  St.  Rep. 
653;  25  N.  Y.  Supp.  235. 

A  mortgage  containing  a  condition  to  secure  a  note  particularly  de- 
scribed, and  "all  other  notes  the  said  grantee  might  indorse  for,  or  give 
for,  said  Griswold,  at  the  bank  or  elsewhere."  The  mortgage  as  to 
"other  nctes,  etc.,"  was  hdd  void  as  against  a  junior  mortgagee  in  good 
faith,  the  defect  in  such  mortgage,  as  constructive  notice,  being  that  no 
limit  was  made  as  to  the  extent  of  the  liability  in  regard  to  the  second 

Babcock  v.  Bridge,  29  Barb.  427. 

G.  agreed  to  advance  money  in  ten  installments  as  buildings  progressed 
and  took  a  mortgage  to  secure  the  whole  amount  He  made  eight  pay- 
ments, assigned  his  agreement,  and  foreclosed  on  default  of  payment  of 
interest.  O.  advanced  the  last  two  installments  on  the  strength  of  such 
agreement,  and  they  were  applied  by  the  contractor  to  finish  the  building. 
The  mortgagor,  between  the  times  of  payment  of  the  first  and  second  in- 
stallments, had  given  a  mortgage  to  L.,  and  a  judgment  was  recovered 
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that  this  was  in  harmony  with  the  understanding  of  the  relation 
between  the  parties. 

Under  their  second  point  it  is  urged  that,  if  the  deeds  were 
given  to  secure  future  advances,  they  were  given  for  advances  to 
be  made  to  protect  Kneeland  in  the  enterprise  in  which  he  was 
then  engaged,  and  were  not  intended  to  secure  the  advances  made 
thereafter  for  other  purposes.  It  is  undoubtedly  true,  within 
proper  limits,  that  "an  agreement  to  secure  future  advances 
must  be  confined  to  such  as  are  within  the  contemplation  of  the 
parties  at  the  time  when  the  agreement  is  made,  for  nothing  not 
within  the  intention  is  included  in  any  contract ;  ar.-l  the  inten- 
tion must  be  derived  from  the  words  and  surrounding  circum- 
stances," as  suggested  by  Parsons  on  Contracts,  vol.  i  (71I1  E.!.) 
595;  but  here  the  language  used  is  frcnernl  in  its  nature,  with  no 
suggestion  that  it  is  limited  to  any  particular  transaction,  and 

Mortgages  to  5  scums  Future  Advances, — Continued. 


against  him  before  all  the  installments  were  paid.  On  a  reference  to  as- 
certain who  were  entitled  to  a  surplus  arising  on  a  sale  under  G.'s  mort- 
gage it  was  held  that  O.  was  (protectively  under  G.'s  mortgage)  enti- 
tled to  priority  for  the  two  last  installments. 

Griffin  v.  Burtnett,  4  Edw.  Ch.  673. 

In  James  v.  Morey,  3  Cow.  246,  it  was  held  that  a  mortgage  will  not 
cover  future  advances  not  contemplated  when  the  mortgage  was  given. 

A  mortgage  given  to  secure  future  advances,  indorsements  and  accept- 
ances of  an  individual  will  not  extend  to  cover  advances  made  to  a  part- 
nership of  which  said  individual  afterwards  becomes  a  member. 

Bank  of  Buffalo  v.  Thompson,  121  N.  Y.  280;  24  N.  E.  473;  30  St  Rep. 


Where  a  mortgage  is  given  by  a  partnership  to  secure  future  advances, 
it  cannot  be  made  effectual  to  protect  advances  made  to,  or  liabilities  in- 
curred for,  their  successors,  after  a  dissolution  of  the  firm. 

Monnot  v.  Ibert,  33  Barb.  24. 

A  mortgage  given  to  secure  a  partnership  for  future  advances  cannot 
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1905]  Huntington  el  al.  w.  Kneefend  et  al. 

from  i88t  to  1S91  a  prudent  business  man,  such  as  Mr.  Hunt- 
ington would  generally  be  conceded  to  be,  was  advancing  sums 
of  money  aggregating  over  one-quarter  of  a  million  of  dollars, 
and,  if  the  understanding  between  the  parties  was  not  what  the 
plaintiffs  claim,  then  Mr.  Huntington  must  have  departed  ma- 
terially from  die  practice  of  a  prudent  business  man.  From 
what  may  be  gathered  inferential]}',  if  the  security  was  intended 
only  to  relate  to  the  original  $75,000  transaction,  and  matters 
growing  out  of  it,  the  security  was  all  out  of  proiv.rtion  to  what 
might  have  been  anticipated  in  the  way  of  advances,  and,  as  the 
deeds  related  to  separate  parcels  of  real  estate,  there  would  ap- 
pear to  be  no  good  reason  for  blanketing  the  entire  real  estate  of 
Mr.  Kneeland.  If.  on  the  other  hand,  the  contract  was,  as 
claimed  by  the  plaintiffs,  to  secure  all  advances,  the  two  deeds  are 
consistent  with  the  contract    But,  whether  this  was  so  or  not, 
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be  extended  by  verbal  agreement  to  include  the  debts  incurred  by  a  new 
firm  after  the  dissolution  of  the  original  partnership. 

Taylor  v.  Post,  30  Hun,  446. 

On  December  23,  1880,  one  Jones  and  wife  executed  and  denvcred  to 
the  plaintiff  a  bond  secured  by  a  mortgage  upon  real  estate  owned  by 
Jones,  conditioned  "as  a  security  for  the  payment  of  any  and  all  indebt- 
edness which  said  James  H.  Jones  now  owes  or  may  hereafter  owe,  at  the 
First  National  Bank  of  Batavia  (the  plaintiff),  and  as  continued  secur- 
ity therefor  to  the  amount  of  seven  thousand  fire  hundred  dollars." 
Prior  to  that  time  Jones  had  formed  a  copartnership  with  one  House, 
which  was  to  commence  business  on  January  I,  1881.  February  2,  1881, 
the  plaintiff  loaned  Jones,  individually,  $500,  and  thereafter  $1,500,  which 
latter  amount  was  repaid  by  Jones.  Thereafter  the  $500  so  loaned  tu 
Jones  was,  with  $1,000  loaned  to  the  firm,  carried  into  a  note  made  by 
the  firm.  Subsequently  Jones  made  a  general  assignment  for  the  bene- 
fit of,  first,  his  individual  and,  second,  the  firm  creditors.  In  an  action 
subsequently  brought  by  the  plaintiff  to  enforce  the  mortgage  it  was 
held  that  the  condition  of  the  mortgage  could  not  be  construed  ai  Indi- 
cating an  intention  on  the  part  of  the  mortgagor  to  secure  the  payment 
of  the  firm  debts. 

First  Nat.  Bank  of  Batavia  v.  Tarbox,  38  Hun,  57. 
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when  the  parties  arrived  at  the  year  1891,  and  entered  into  an 
agreement  as  to  the  amount  then  due  and  payable,  Mr.  Kneeland 
gave  his  note  for  the  amount,  secured  by  the  premises  covered  by 
these  deeds,  and  in  this  note  he  made  the  security  available  for 
past-due  as  well  as  all  obligations  that  should  follow,  and  the 
parties  acted  under  this  agreement  down  to  the  death  of  Mr. 
Huntington.  It  might  be,  if  the  advances  were  made  after  the 
judgments  were  entered,  such  advances  being  voluntary,  and  net 
required  under  the  contract,  the  defendants  would  have  some 
equitable  rights  (Scheurer  v.  Brown,  67  App.  Div.  5(37,  572,  73 
N.  Y.  Supp.  877) ;  but  in  this  case  the  obligations  were  incurreJ, 
with  one  exception,  of  no  practical  importance  here,  before  any 
of  the  judgments  were  recorded,  so  that,  if  it  be  assumed  t!i:t 
these  judgments  were  recorded  in  such  a  manner  as  to  make  thc:n 
liens  upon  the  premises,  they  could  not  take  precedence  over  the 
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Defendant  T.,  who  was  doing  business  in  his  own  name,  executed  to 
plaintiff,  a  mortgage  conditioned  for  the  payment  of  all  notes,  checks  cr 
bills  of  exchange  thereafter  "made,  drawn,  indorsed  or  accepted"  by  T. 
and  discounted  by  plaintiff  for  his  benefit,  and  also  for  the  payment  jf 
"all  sums  of  money  .  .  .  which  shall  at  any  time  be  due  or  owing  by 
him  to  said  bank  upon  any  account  whatever."  Subsequently  T.  became 
a  member  of  a  firm,  for  which  firm  plaintiff  discounted  notes,  raadr  and 
indorsed  by  T.  in  the  firm  name.  In  an  action  to  foreclose  the  mortgage 
it  was  Jield  that  die  mortgage  was  only  T.'s  individual  and  personal  obliga- 
tion and  did  not  secure  the  partnership's  paper. 

Bank  of  Buffalo  v.  Thompson,  iai  N.  Y.  380;  24  N.  E.  473;  30  St 
Rep.  085. 

e.    Record  as  notice. 


A  party  who  takes  a  mortgage  to  secure  further  optional  advances, 
upon  recording  his  mortgage  is  protected  against  intervening  liens,  for 
advances  made  upon  the  faith  and  within  the  limits  of  the  security,  until 
he  has  notice  of  such  intervening  lien,  and  the  recording  of  the  subsequent 
lien  is  not  constructive  notice  to  him. 
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lien  of  the  plaintiffs  whose  testator  advanced  the  money  upon  the 
strength  of  these  mortgages,  at  a  time  when  the  mortgagor  was 
at  entire  liberty  to  give  the  security.  The  mere  fact  that  the 
notes  were  given  after  the  judgments  were  entered,  or  might 
have  been  entered,  and  that  these  notes  included  the  interest 
which  had  accumulated  at  the  time,  does  not  change  the  contract 
or  its  incidents,  and  it  is  established  by  authority  that  mortgages 
to  secure  future  indebtedness  are  within  the  sanction  of  the  law. 
Ackerman  v.  Hunsicker,  85  N.  Y.  43,  47;  39  Am.  Rep.  621,  and 
authorities  there  cited ;  Knapp  v.  McGowan,  96  N.  Y.  75,  86 ; 
Farr  v.  Nichols,  132  N.  Y.  327,  330,  30  N.  E.  834 ;  44  St.  Rep. 
555.    In  the  case  last  above  cited  the  court  say : 

"At  the  time  plaintiff  made  his  indorsements  upon  the  last  two  notes 
of  the  mortgagor  he  had  no  notice,  actual  or  constructive,  of  the  exist- 
ence of  the  mortgage  to  the  appellant.     He   therefore  had   the   same 
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Ackerman  v.  Hunsicker,  85  N.  Y.  43. 

Reynolds  v.  Webster,  71  Hun,  378;  55  St.  Rep.  6;  24  N.  Y.  Supp.  1133. 

If  there  is  no  agreement  respecting  further  advances,  and  none  are  re- 
ferred to  in  the  mortgage,  the  record  of  latter  can  not  tie  a  notice  that 
it  was  given  as  a  security  for  further  advances.  It  is,  however,  notice  of 
any  fact  which  would,  in  the  usual  course  of  business,  be  ascertained 
upon  such  inquiry. 

Keteham  v.  Wood,  23  Hun,  64. 

The  record  of  a  mortgage  to  secure  future  advances  is  notice  to  subse- 
quent purchasers  and  incumbrances.  They  are  put  upon  inquiry  to  ascer* 
tain  to  what  extent  advances  or  indorsements  have  been  made. 

Ackerman  v.  Hunsicker,  85  N.  Y.  43. 

A  mortgage  given  to  secure  future  advances  to  a  specified  amount,  is 
valid,  and  the  record  of  such  a  mortgage  is  notice  of  a  Hen  to  the  extent 
of  the  advances  specified. 

Keteham  \'.  Wood,  22  Hun,  64. 

The  record  of  a  subsequent  mortgage  operates  as  legal  notice  to  the- 
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right  co  make  indorsements  upon  the  faith  of  his  mortgage  security  as 
if  the  appellant's  mortgage  had  not  been  made." — citing  Ackerman  v. 
Hunsickcr,  85  N.  Y.  43.  47;  39  Am.  Rep,  621. 

So  in  the  case  at  bar,  when  Mr.  Huntington  made  the  advances 
which  formed  the  basis  of  the  present  judgment,  he  had  no 
notice,  actual  or  constructive  (for  the  facts  did  not  exist),  that 
an}'  of  the  defendants  had  judgments  against  Mr.  Kneeland,  and 
he  had  a  right,  therefore,  to  make  such  advances  upon  the 
strength  of  the  security  which  had  been  placed  in  his  keeping. 
See  Hyman  v.  Hauff,  138  N.  Y.  48,  54,  33  N.  E.  735 ;  51  St.  Rep. 
731.  In  Knapp  v.  McGowan,  96  N.  Y.  75,  86,  it  was  held  that 
any  debtor  whether  solvent  or  insolvent,  may,  acting  in  good 
faith,  mortgage  a  portion  or  the  whole  of  his  property  to  secure 
one  or  more  of  his  creditors  for  any  indebtedness ;  and  it  was  said 
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holder  of  a  mortgage  upon  which  advances  were  made  subsequent  to 
such  record,  where  there  was  no  agreement  to  make  such  advances  and 
the  mortgage  contained  no  statement  that  future  advances  were  to  be 

Ketcham  v.  Wood,  22  Hun,  64. 

The  docketing  of  a  judgment  is  not  constructive  notice  to  a  person 
holding  a  mortgage  to  secure  future  advances. 
Ackerman  v.  HunsJctcer,  85  N.  Y.  43. 

f.  Effect  of  notice. 

Where  the  obligation  to  advance  exists  or  where  the  right  to  decline 
Sepends  upon  facts  dehors  the  instrument,  the  holder  of  the  first  security 
is  warranted  .in  making  the  advances  in  reliance  upon  his  mortgage  not- 
withstanding notice  to  him  of  the  existence  of  a  subsequent  mortgage. 

Hyman  v.  Hauff,  138  N.  Y.  48;  33  N.  E.  735;  51  St.  Rep.  731. 

When  a  mortgage  given  to  secure  future  advances  leaves  it  optional 
with  the  mortgagee  whether  or  not  to  make  such  advances,  he  will  not, 
as  against  a  junior  incumbrancer,  be  protected  in  making  advances  after 
notice  of  the  existence  of  the  junior  incumbrance. 

Scheurer  v.   Brown,     67ADP.  Div.  567;   73   N.   Y.  Supp.  877. 

Future  advances  will  be  covered  by  the  mortgage  when  that  forms  a 
part  of  the  original  agreement  between  the  parties,  in  preference  to  the 
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that,  the  referee  having  found  that  Roche  was  at  the  time  solvent, 
it  had  "never  been  questioned  that  such  a  debtor  may  mortgage 
his  property  to  secure  existing  claims  as  well  as  future  loans  and 
advances."  See  Delaney  v.  Valentine,  154  N.  Y.  692,  701,  49  N. 
E.  65.  The  mere  fact  that  the  mortgage  in  this  case  took  the 
from  of  a  deed  did  not  operate  to  deprive  the  defendants  of  any 
rights,  as  there  is  nothing  in  the  record  to  show  that  the  entire 
value  of  the  real  estate  had  not  been  advanced  before  any  of  the 
judgments  were  secured.  As  Mr.  Kneeland  was  at  entire  liberty 
to  have  exchanged  the  real  estate  for  the  indebtedness  in  1891, 
he  had  a  right  to  pledge  it  for  the  payment  of  such  debts,  and 
subsequent  lienors  could  not  complain  at  such  a  disposition  of  his 
resources,  and  especially  where  it  is  not  contended  that  they 
relied  in  any  manner  upon  his  ownership  of  such  premises. 
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claim  under  a  junior  intervening  incumbrance  with  notice  of  the  agree- 

Truscott  v.  King,  6  N.  Y.  147. 

A  mortgage  to  secure  future  advances  and  responsibilities  may  be 
taken  for  a  specific  sum  of  money,  large  enough  to  cover  the  amount  of 
the  floating  debt  intended  to  be  secured  thereby,  and  such  future  advance 
and  responsibilities  will  be  protected  by  such  security,  to  the  extent  of 
the  sum  mentioned  therein,  in  preference  to  a  claim  under  a  junior 
incumbrance,  with  notice,  although  such  security,  on  its  face,  does  not 
specify  that  future  advances  or  responsibilities  to  be  made  or  incurred 
are  provided  for  by  such  sum. 

Truscott  v.  King,  6  N.  Y.  147. 

The  lien  of  a  mortgage  to  secure  future  advances  or  indorsements, 
whether  optional  or  obligatory,  is  superior  to  the  lien  of  a  judgment,  as 
well  for  advances  or  indorsements  made  prior  to  its  rendition,  as  for 
those  subsequently  made  without  notice. 

Ackerman  v.  Hunsieker,  85  N.  Y.  43. 

g.  Unrecorded  mortgages. 
A  subsequent  judgment  will  not  be  preferred  over  a  prior  unregistered 
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This  discussion  has  proceeded  upon  the  theory  that  the  Hen  of 
a  judgment  would  have  the  same  effect  as  a  subsequent  mortgage, 
which  is  the  most  favorable  view  which  could  well  be  taken  of 
the  matter  for  the  defendants;  and,  as  has  been  pointed  out, 
there  is  no  ground  for  a  court  of  equity  to  interfere  to  prevent 
the  plaintiffs  from  foreclosing  their  lien.  If  there  is  any  surplus 
— and  such  a  thing  docs  not  appear  to  have  been  anticipated  by 
any  of  the  parties  to  this  action — the  Code  of  Civil  Procedure 
provides  fully  for  its  distribution,  and  it  does  not  seem  necessary 
to  further  discuss  the  many  interesting,  but  immaterial,  questions 
which  have  been  injected  into  this  case. 

The  judgment  appealed  from  should  be  affirmed  with  costs. 
All  concur. 
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mortgage  given  to  secure  future  advances  or  liabilities,  unless  there  has 
been  a  fraudulent  intent,  on  the  part  of  the  mortgagee,  in  withholding  his 
mortgage  from  the  record. 

Thomas  v.  Kelsey,  30  Barb.  268. 

h.  Damages  for  breach  of  agreement. 

M.  executed  his  bond  and  mortgage  to  B.  to  secure  the  payment  of 
$3,000,  upon  the  agreement  of  B.  that  he  would  pay  and  advance  that 
sum  to  M.,  no  money  being  actually  advanced  at  the  time.  Subsequently, 
B.  paid  and  advanced  upon  the  mortgage  $1,115,  and  refused  to  advance 
any  more.  In  an  action  to  foreclose  the  mortgage,  M.  could  not  set  up 
as  a  defense  that  he  had  sustained  great  damage  by  the  failure  of  B.  to 
fulfill  his  agreement  and  advance  the  whole  $,1,000.  It  was  held  that  he 
was  only  entitled  to  nominal  damages,  he  having  accepted  a  portion  of 
the  $3,000,  the  bond  and  mortgage  became  operative  and  a  security  for 
the  amount  advanced. 


Dart  v.  McAdam,  27  Barb.  187. 
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.ig05f '  Dixon  v.  James. 

DIXON  V.  JAMES. 
[181  '»;¥.  m;  73  N.  E.673] 
.  (Co&rt  of  Appeals,  March'1},  Iflftjfc'-'    v  '      - 

It  APPEAL— DKISION-^MomFICATtON-^FiPAl,  JUBOilEN^    . 

.  Though  an  appellate  court  has.  power  to  reverse  the  finding  of  a 
trial  Court  on  a  question  of  evidence;  it  has  no  right  w  substitute 
therefor  another  finding  of  its  own,  and  award  final  judgment;  unless 
the  facts  are  undisputed,  and  cannot  be  varied  on  another  trial,  or 

;       ire   established' by- official   records,  -or   have  been  specially  -found-  by 
the  jury  or  trial  court  ,-.....       ;    .,<.,^\   ■■ 

2.  Ajtkai/— Modification- -A  wakd  of  Damasks.  , 

Plaintiff  suetT  the  iormer  director  and  officers  of  a  corporation,  which 
had  been  dissolved  for  insolvency,  to  recover  moneys  invested  by 
him  in  "the  stock  of  the  corporation,  alleging,  that  he  was  induced'  to 

.. :  invest!  the  same,  by  the  ^fraudulent  representations,  of  ithe  defendant*. 

The  court  found  in  favor  of  all  -defendants  except  the  manager  of 

the  company,  but  found  that  plaintiff  had  suffered  nominal  damages 

-     only,  and  judgment  was  entered  against  the  manager  for  six  cents' 

w  it  bout  costs,  and  for'  the  other  defendants,  "with  costs.  ;  Meld,  that 

Notb— AwaKd  OF  Final  Jumuvn  by  Appeixatx  Courr.  J  '_ 

.-  -  .    a.  Code  provisions. — 03. 

...b.  /*  ge*eral^-g6.  ' 
c.  In  equitable  action*. — X04. 
.  d.  Amount  of  damages. — 104., 
, -*,  Review- in  Cour  of  Appeals.- -too, 

*.  Code  provisions. 

When  an  order  or  judgment  is  wholly  or  partly  affirmed  upon  an  ap- 
peal to  the  appellate  division  of  the  Supreme  Court,  and  no  issue  of  fact 
remains  to  be  -tried,  the  appellate  division  may,  In  its  discretion,  render 
final  judgment,  unless  it  permits  the  appellant  to  amend  or  plead  over. 

Section- 1334  Code  of  Civil..  Procedure, 
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on  appal  of  plaintiff  the  Appellate  Division  could  not  modify  men 
judgment  so  as  to  direct  that  plaintiff  should  recover  from  the 
i  hf  him,  i 


Appeal  from  Supreaoe  Court,  Appellate  Division,  Second  De- 
partment. 

Action  by  Herbert  S-  Dixon  •gain*  Thomas  L.  James  and 
others.  From  a  judgment  of  the  Appellate  Division  (90  N.  Y. 
Supp.  1045 ;  97  App.  Div.  637)  modifying,  and  affirming  as  mod- 
ified, a  judgment  for  plaintiff,  defendant  Abel  H-  Gilbert  appeals. 

Wmam  Heftotrn  Russell,  WSHom  Beverty  Wmstew,  and  Mm 
E.  Rustoti,  for  appellant 

Bdmrd  P.  Lyn*  and  PtnM  C  Smith,  for  rrtpnaytant 

CtniatK,  C.  J.  The  action  was  brought  against  the  former  di- 
rectors and  officers  of  the  Anglo-American  Savings  &  Loan  In- 
stitution, a  corporation  which  had  been  dissolved  on  account  of 
insolvency,  and  a  receiver  of  its  assets  appointed,  to  indemnify 
the  plaintiff  for  money  invested  by  him  in  the  stock  of  such  cor- 

Awaeb  op  Final  Jvvgautrr  by  Appkaatk  Covw.^Oaotiooed. 

In  an  action  to  recover  a  sum  of  money  only,  sr  real  property,  or  a 
chattel,  the  jury  may  render  a  general  or  (pedal  verdict,  in  its  discretion. 
In  any  other  action,  except  where  on*  or  more  specific  questions  of 
fact,  staled  under  the  direction  of  the  court,  are  tried  by  a  jury,  the  cocrt 
may  direct  the  jury  ■>  And  a  special  verdict,  neon  all  or  any  of  the  issues. 
Where  the  jury  finds  a  general  verdict,  the  court  may  instruct  it  to  find 
also  specially,  upon  one  or  more  questions  of  fact,  stated  in  writing. 
The  special  verdict  or  specie!  finding  must  be  in  writing;  it  must  be 
filed  with  the  cleric,  and  entered  in  the  minutes.  When  a  motion  is 
made  to  nonsuit  the  plaintiffs  or  for  the  direction  of  a  verdict,  the 
court  may,  pending  the  deeisfon  of  sueh  motion,  submit  any  question  of 
fact  raised  by  ttu  pleadings  to  the  jury  or  require  the  fury  to  assess  the 
damage.  After  the  Jury  shall  have  rendered  a  special  verdict  upon  such 
submission  or  shall  have  assessed  the  damage,  the  court  may  then  pass 
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poratsoa,  which  investment  wu  charged  in  the  complaint  to  have 
been  induced  by  bite  cad  fraudulent  representations  of  said  di- 
rectors mad  officer*.  The  trial  court  found  the  present  appel- 
lant guilty  of  fraud  as  charged  in  the  complaint,  but  acquitted  the 
other  defendant*  for  their  costs.  The  ptaintiq  appealed  from 
tained  by  reason  of  the  appellant's  fraud  were  the  sum  of  six 
cents.  On  this  decision  judgment  was  entered  against  the  ap- 
pellant for  six  cents  damages,  without  costs,  and  in  favor  of  the 
other  defendant*  for  their  costs.  The  plaintiff  appealed  from 
the  judgment  to  the  Appellate  Division.  That  court  affirmed  the 
judgment  below  fat  favor  of  the  defendants  other  than  the  appel- 
lant, Gilbert.  As  to  turn  the  judgment  of  the  Special  Term  was 
modified  so  as  to  direct  that  the  plaintiff  recover  from  said  de- 
fendant Gilbert  (be  stun  of  $793.58,  the  amount  invested  by  the 
plaintiff,  with  interest,  and  that  the  plaintiff  transfer  to  said  de- 
fendant the  stocfc  held  by  him  in  said  corporation.  The  judgment 
recites  that  the  Appellate  Division  has  unatrimotisJy  decided  that 
the  findings  of  the  trial  court  are  supported  by  the  evidence,  ex- 
eept  as  to  the  defendant  Gilbert  From  the  judgment  of  the  Ap- 
pellate Division  the  defendant  Gilbert  alone  has  appealed  to  this 
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upon  the  motion  to  nonsuit  or  direct  mcb  general  verdict  at  either  party 
may  be  entitled  *x  On  an  appeal  from  the  judgment  entered  upon  such 
nonsuit  or  general  verdict,  such  special  verdict,  or  general  verdict,  shall 
form  a  part  of  the  record,  and  the  appellate  division  or  the  court  of 
appeals  may  direct  such  judgment  thereon  u  either  party  may  be  en- 
titled to. 

I  1187,  Code  of  Civil  Procedure. 

Upon  an  appeal  from  a  judgment  or  an  order,  the  appellate  division 
of  toe  supreme  court,  or  general  term  of,  to  which  the  appeal  is  taken, 
may  reverse  or  affirm,  wholly  or  partly,  or  may  modify,  the  judgment  or 
intermediate  order,  which  it  i«  authorized  to  review,  as  specified  in  the 
notice  of  appeal,  and  a*  to  any  or  all  of  the  parties,  and  it  may  if  nse- 
easary  or  proper,  grant  a  new  trial  or  hearing.    •    •    • 

I  1317,  Code  of  Civil  Procedure. 

The  appellate  court  may  reverse,  affirm,  or  modify  the  deem  or  orier 
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We  think  the  action  of  the  Appellate  Divlsicm  in  granting  iinal 
judgment  against' the'  appellant  was  unwarranted.  On  the  facts 
found  by  the"  triaf'court  the  plaintiff  was  not  entitled  to  the -judg- 
ment awarded '  hint  "by  the  Appellate  Division.  The  court  found 
that  the  plaintiff -suffered  only  nominal  damages,  and  "fraud,- 
without  resulting  1n  "pecuniary  damages,  is  not  a  ground  for  the 
exercise  of  remedial'  jurisdiction  in  equity."  Pomeroy's  Equity 
Jiir'sprudence,  Sec:  898.  -The  Appellate  Division 'had  power  to 
reverse  tiie  finding-  of  the  trial  court  on  this  question,  but  it  had 
no  right  to  substitute'  therefor -another  finding  of  its  own.  Van 
BeurenV.  Wotherspoon,  164  N.  Y.  -368,  5?  N.  Y.  633;  N.Y, 
Bank  Note  Co:  ;v.  Hamilton  Bank  U.-Eagr:  &  Pt.  Co.,  180  N. 
Y.  28o;  73  N.-  E.  48." 'The  learned  counsel  for  the  respondent  con-* 
tends  -that'  the  principle  declared  in  the  cases  cited  is  riot  appfi- 
cable -to  tiie  one  at  bar;  ■  because,  as  He  insists,  the  proof  of  the 
damage  sustained- by  the  plaintiff  is  uncoritroverted.  We  are  in- 
clined to  take  a  different' view  of  the  evidence ;  but,  if  his  claim 
aSttf^the^  character  of-the  proof  were  conceded,  still  the  result 
for -which  he  contends  "would  not  follow.  The  subject  of  the  pro- 
priety of  the  Appellate  Division  or  of  this  court  on  appeal  grant- 
ing final  judgment  in  favor  of  an  appellant  has  been  considered 
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appealed  from,  and  "each  intermediate'  order,  specified  in  the1  notice  of 
appeal,'  Which  it  is  authorized  by  law  to  review,  and  as  to  any  or  all  of 
the  parties;  and  it  may  if  necessary  or  proper,  grant  a  new  trial  Of 
hearing. ' 
J  2587.  Code  of  Civil  Procedure. 

b.  /*  general. 

"It  is  one  of  the  fundamental  principle!  of  oar  law  that  questions  of 
fact  are  to  be  tried  and  determined  in  a  court  of  original  jurisdiction." 
and  it  is  not  the  appropriate  function  of  an  appellate  court  to  determine 
controverted  questions  of  fact  and  render  final  judgment  upon  such  dev 

termination.  ■  .      1 

Benedict  v.  Arnoux,  154  N.  Y.  715;  49  N.  E.  336.  -       •  ■' 

-  Upon  reversal,  ah  appellate  court  can  render  final  judgment  only  in 
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by  us  in  many  cases,  the  latest  of  which  are  Benedict  v.  Amoux, 
154  N.  Y.  715;  49  N.  E.  326,  and  Matter  of  Chapman,  162  N. 
Y.  456;  56  N.  E.  994;  31  Civ.  Pro.  57,  in  which  all  the  earlier 
decisions  are  discussed.  It  was  there  held  that,  to  justify  an 
appellate  court  in  awarding  final  judgment,  it  must- appear  that 
the  facts  upon  which  the  right  of  recovery  rests  are  undisputed, 
and  cannot  be  varied  upon  another  trial,  or  that  they  are  estab- 
lished by  official  records,  or  that  they  have  been  specifically  found 
by  the  jury  or  trial  court  In  the  present  case  the  pleadings  put 
in  issue  all  the  allegations  of  fraud  and  damage  upon  which  the 
plaintiff's  claim  is  based,  and  upon  the  trial  the  charge  of  fraud 
was  sharply  contested  and  the  subject  of  conflicting  evidence. 
The  defendant  Gilbert  was  satisfied  with  the  judgment  because 
it  awarded  only  nominal  damages  against  him.  He  took  no  ap- 
peal therefrom,  nor  did  he  except  to  the  decision  of  the  trial 
court,  because  in  result,  at  least,  it  was  favorable  to  him.  A 
respondent's  objections  and  exceptions  have  no  place  in  a  case  on 
appeal.  It  is  entirely  possible  that,-  4f  the  decision  of  the  trial 
court  had  imposed  on  the  defendant  Gilbert  the  same  liability  as 
that  of  the  judgment  of  the  Appellate  Division,  he  would,  on 
appeal  from  the  judgment,  have  been  able  to  show  either  that  the 
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cases  where  the  facts  are  conceded  or  undisputed,  or  are  established 
by  official  record  or  found  by  the  trial  court,  or  that  it  appean  that  no 
possible  state  of  proof  applicable  to  the  issues  will  entitle  the  respondent 
to  judgment 

Benedict  v.  Arnoux,  154  N.  Y.  715;  40  N.  E.  336. 

Lopez  v.  Campbell,  163  N.  Y.  340;  57  N.  E.  501. 
-  Burkhardt  v.  McCIdl&n,  1  Abb.  Dec.  363. 

Williams  v.  Delaware,  L.  &  W.  R.  Co.,  81  App.  Piv  444;  80  N.  Y.  Supp. 
945- 

Denton  v.  Bennett,  102  App.  Div.  454 ;  93  N.  Y.  Supp.  523. 

It  is  not  sufficient  that  it  is  improbable  that  the  defeated  party  can  suc- 
ceed upon  the  new  trial;  it  must  appear  that  he  certainly  cannot,  to  jus- 
tify an  appellate  court  in  rendering  a  final  judgment  against  him. 

Astor  v.  L'Amoreux,  8  N.  Y.  107. 

Benedict  v.  Arnoux,  154  N.  Y.  715;  49  N.  E.  3*6. 
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finding  of  fraud  was  erroneous  in  fact,  or  that  there  had  been 
errors  committed  in  the  admission  or  exclusion  of  evidence  for 
which  it  would  be  necessary  to  set  that  finding  aside.  Under 
the  practice  adopted  in  the  present  case,  he  is  now  in  a  worse  po- 
sition than  if  the  trial  court  had  awarded  the  same  judgment  as 
the  Appellate  Division  did,  in  that  he  is  substantially  deprived 
of  any  chance  to  review  errors.     To  bring  the  case  within  the 

rule  declared  in  Benedict  v.  Aruoux,  154  N.  Y. ,  it  is 

not  sufficient  that  die  proof  as  to  a  single  fact  or  issue  should  be 
uncontroverted,  but  all  the  facts  necessary  to  make  out  the  cause 
of  action  or  to  establish  the  defense  must  be  of  the  same  char- 
acter. 

The  order  of  the  Appellate  Division  should  be  modified  so  as 
to  reverse  the  judgment  of  the  Special  Term  and  grant  a  new 
trial,  instead  of  awarding  final  judgment  against  the  appellant, 
and,  as  modified,  affirmed,  without  costs  of  appeal  to  either 
party. 

GRAY,  O'BRIEN,  BARTLETT,  HAIGHT.  VANN,  and 
WERNER,  JJ.,  concur. 

Ordered  accordingly. 
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Heller  v.  Cohen,  154  N.  Y.  aao;  48  N.  E.  537. 

Edmonston  v.  HcLoud,  16  N.  Y.  545. 

Guernsey  v.  Miller,  So  N.  Y.  181. 

New  v.  New  Rochdle,  rs8  N.  Y.  41;  S»  N.  E.  64?. 

Foot  v.  Mm*  F.  Ins.  Co.,  61  N.  Y.  571. 

Lope*  v.  Campbell,  163  N.  Y.  340;  57  N.  E.  401. 

Where  there  is  an  issue  upon  material  facts,  which  mar  possibly  be  de- 
cided in  more  than  one  way  on  another  trial,  final  judgment  should  not 
be  directed  upon  reversal  of  the  judgment  rendered  in  the  court  below. 

Ehrichs  v.  De  Mill,  75  N.  Y.  370. 

Guersney  v.  Miller,  So  N.  Y.  181. 

Where  the  allegations  of  the  complaint  in  an  action  are  put  at  issue 
by  the  answer,  and  on  the  trial  are  found  in  favor  of  the  plaintiff,  but 
judgment  is  rendered  thereon  in  favor  of  the  defendant,  it  is  error  for 
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the  general  term  upon  reversal  of  the  judgment  to  direct  judgment  tot 
the  plaintiff. 

Efarichs  v.  De  Mill,  75  N.  Y.  37'- 

Although  an  appeal  from  a  judgment,  in  an  action  tried  by  the  court, 
no  exceptions  appear  to  the  findings  of  fact,  or  error  in  their  determina- 
tion, but  the  general  term  draws  a  different  legal  conclusion  therefrom 
than  that  of  the  trial  court,  this  does  not  authorize  it  to  render  a  final 
judgment  in  accordance  with  its  own  conclusions. 

Thomas  v.  Now  York  L.  Ins.  Co.,  09  N.  Y.  250;  1  N.  E.  772. 

The  reason  for  the  above  rule  is  that  because  the  respondent  having 
succeeded  upon  the  trial,  be  is  not  required  to  procure  the  appearance 
of  exceptions  upon  the  record,  and  so  the  appellate  court  cannot  deter- 
mine that  there  were  no  exceptions  or  errors. 

Thomas  v.  New  York  L.  Ins.  Co.,  90  N.  Y.  350;  1  N.  E.  77* 

Where  the  facts  are  agreed  on  by  the  parties,  and  could  not  be  varied 
by  any  evidence  which  might  be  adduced  on  a  new  trial,  final  judgment 
should  be  given  on  reversal. 

Peterson  v.  Walsh,  I  Daly,  182. 

Whenever  the  character  of  the  issues  framed  by  the  pleading  is  such 
mat,  upon  a  new  trial,  it  will  be  possible  for  the  respondent  to  recover, 
a  final  judgment  should  not  be  ordered. 

Thomas  v.  New  York  I-  Ins.  Co.,  99  N.  Y.  350;  1  N.  E.  773. 

Fox  v.  Kidd,  77  N.  Y.  489. 

The  power  of  the  appellate  division,  upon  reversal,  to  grant  to  either 
party  final  judgment,  has  reference  only  to  the  conceded  or  undisputed 
facts  or  those  found  by  the  trial  court  or  referee. 

Snyder  v.  Seaman,  157  N.  Y.  449;  52  N.  E.  658. 

If,  on  appeal  to  the  general  term  from  a  judgment,  rendered  on  a 
verdict  of  a  jury  or  on  a  trial  by  the  court  or  referee,  is  reversed  upon 
the  ground  of  error  at  the  trial,  the  appellate  conrt  cannot  render  final 
judgment 

Meyer  v.  Louisville,  7  Abb.  Pr.  6. 

Irwin  v.  Lawrence,   I  Hilt.  353. 

If  any  material  error  occurred  on  the  trial,  or  in  the  finding  of  facts 
a  new  trial  must  be  granted;  but  where  the  only  error  appearing  in  the 
case,  is  in  the  judgment  directed  to  be  entered  as  a  legal  conclusion  from 
those  facts,  the  appellate  court  may  direct  the  proper  judgment  to  be  en- 
tered. 

Beach  v.  Cook,  a6  N.  Y.  508. 

A  reversal  of  a  judgment  by  the  appellate  division  without  awarding  a 
new  trial,  but  ordering  a  referee  to  take  certain  proof  and  report  it 
to  the  special  term,  with  a  direction  for  final  judgment  thereon,  is  unau- 
thorized and  irregular. 

Van  Bluren  v.  Wotherepoon,  164  N.  Y.  368;  57  N.  E.  633. 
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When  it  appears  that  an  appellant  has  no  cause  of  action  and  would 
certainly  he  defeated  upon  a  new  trial  it  is  proper  for  the  appellate  di- 
vision to  direct  judgment  absolute  against  him. 

Mansfield  v.  New  York,  165  N.  Y.  208;  58  N.  E.  880. 

The  provision  of  the  Code  of  Civil  Procedure,  £  1234,  that  where  an 
order  is  wholly  or  partly  affirmed  on  appeal  to  the  general  term,  and  no 
issue  of  fact  remains  to  be  tried,  the  general  term  may,  in  its  discretion, 
order  final  judgment,  unless  it  permits  the  appellant  to  amend  or  plead 
over,  cannot  be  construed  to  exclude  the  exercise  of  such  pow«r,  in  case 
of  reversal,  because  of  its  express  grant  of  power  to  the  general  term 
to  render  final  judgment  in  case  of  affirmance. 

Flatow  v.  Von  Bremsen,  44  St  Rep.  302;  17  N.  Y,  Supp.  506. 

Where  the  allegations  of  the  -complaint  are  sufficient,  if  proved,  to 
sustain  the  action,  and  sufficient  evidence  is  given  to  induce  the  trial 
court  to  render  judgment  in  plaintiff's  favor,  final  judgment  should  not 
be  ordered  by  the  appellate  court  upon  reversal. 

Astor  v.  L'Amoreux,  8  N.  Y.  107. 

Edmon  s ton  v.  McLoud,  16  N.  Y.  543. 

The  appellate  division  has  no  power,  upon  practically  reversing  an  or- 
der of  the  special  term  charging  the  committee  of  an  incompetent  person 
with  a  certain  sum  upon  the  report  of  a  referee  appointed  to  take  and 
state  the  account,  to  determine  the  facts  anew  and  direct  a  judgment  or 
order  based  upon  the  facts  thus  determined. 

Matter  of  Chapman,  163  N.  Y.  456;  56  N.  E.  994;  31  Civ.  Pro.  57. 

Under  the  power  possessed  by  the  appellate  division  to  grant  to  either 
party  the  judgment  which  the  facts  warrant,  on  review  of  a  decision  which 
does  not  separately  state  the  facts  found,  that  court  is  not  required  to 
grant  a  new  trial  on  reversing  a  judgment  as  to  one  of  several  parties, 
but  may  properly  order  final  judgment  against  him  when  it  is  apparent 
that  the  facts  were  all  disclosed  and  could  not  be  changed  on  a  new 
trial. 

Fan-child  v.  Edson,  154  N.  Y.  too;  48  N.  E.  541. 

The  Appellate  Division  has  no  power  to  reverse  a  finding  of  fact  and 
make  a  new  finding  to  the  contrary  and  order  a  judgment  to  accord  with 
the  new  finding.  Upon  the  reversal  of  the  finding  of  fact  it  should  order 
a  new  trial. 

N.  Y.  Bank  Note  Co.  v.  Hamilton  Bank  N.  Eng.  &  Pr.  Co.,  180  N.  Y. 
280;  73  N.  E.  48. 

In  an  action  brought  by  a  judgment  creditor  of  the  defendant,  Mr*. 
Rosenberg,  to  set  aside  as  fraudulent  and  void  a  conveyance  of  real  es- 
tate made  by  her  to  the  defendant  Harris,  and  subsequently  conveyed  by 
Harris  to  the  defendant  Mrs.  Norton,  it  appeared  that  Mrs.  Rosenberg, 
in  order  to  secure  Harris  against  liability  as  indorser  upon  a  promis- 
sory note  made  by  her,  delivered  Harris  a  warranty  deed  of  her  interest 
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in  the  estate  left  to  her  by  her  father.  Harris  was  obliged  to  pay  the 
note.  Afterwards  Harris  conveyed  the  real  estate  to  Mrs.  Norton,  upon 
the  biter's  agreement  to  pay  the  amount  due  him,  $1,100. 

The  court  found  that  Harris  received  the  deed  in  good  faith  as  se- 
curity, and  also  that  the  defendant  Norton  succeeded  to  Harris'  interest 
in  the  premises,  and  that  the  deed  to  Mrs.  Norton  was  a  lien  upon 
the  premises  to  the  extent  of  $i,ioo.  It  dismissed  the  complaint  on  ac- 
count of  the  failure  of  the  plaintiff  to  tender  the  amount  of  the  lien  be- 
fore commencing  the  action.  On  appeal  the  court  held  that  the  material 
facts  having  been  found,  it  was  a  proper  case  for  the  reversal  of  the 
judgment  and  the  granting  of  the  appropriate  judgment  on  the  facts 
found  in  the  decision  upon  which  judgment  was  entered. 

Lazarus  v.  Rosenberg,  70  App.  Div.  105;  75  N.  Y.  Supp.  11. 

It  is  proper  for  th<;  Appellate  Division  to  dismiss  the  complaint  on 
reversing  judgment  for  plaintiff,  where  it  is  entirely  plain  from  the  plead- 
ings and  the  nature  of  the  controversy,  that  the  plaintiff  cannot  succeed, 
as,  where  the  action  is  one  at  law  and  the  plaintiff  must  resort  to  an- 
other remedy. 

Husted  v.  Thomson,  158  N.  Y.  338;  53  N.  E.  20. 

Where  the  court  directs  a  nonsuit,  after  the  jury  has  rendered  a  gen- 
eral verdict,  and  after  a  motion  made  by  the  defendant  for  a  new  trial 
has  been  denied,  an  appellate  court  will  not,  on  setting  aside  the  non- 
suit, order  a  final  judgment  for  the  plaintiff  upon  the  verdict,  under  §  1187 
of  the  Code  of  Civil  Procedure,  as  that  section  applies  only  to  special 
verdicts. 

True  v.  Lehigh  Valley  R.  Co.,  22  App.  Div.  588;  48  N.  Y.  Supp.  86. 

The  Appellate  Division  has  no  power,  upon  reversing  a  judgment  which 
dismisses  the  complaint  in  a  creditor's  action,  to  render  a  final  judg- 
ment in  plaintiff's  favor,  where  the  facts  were  not  found  by  the  trial 
court  and  there  was  a  question  of  fraud  in  the  case  which  did  not  de- 
pend upon  documentary  evidence,  but  upon  conflicting  oral  testimony, 
and  it  is  obvious  that  further  evidence  may  be  produced  upon  the  trial. 

Ross  v.  Caywood,  162  N.  Y.  259;  56  N.  E.  629. 

The  plaintiff  had  judgment  for  damages  for  personal  injuries  alleged 
to  have  been  suffered  through  the  negligence  of  the  defendants  as  owners 
of  leased  premises.  A  motion  was  made  for  a  new  trial  on  the  grounds 
that  the  verdict  was  against  the  weight  of  evidence  and  excessive.  The 
general  term  reversed  the  judgment  and  dismissed  the  complaint  upon 
the  merits.  The  order  of  reversal  did  not  state  whether  it  was  based 
upon  the  taw  or  the  facts.    lit  was  herd,  that,  it  not  appearing  that  other 
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evidence  might  net  be  in  existence  which  might  materially  change  the 
facts,  a  new  trial  should  be  ordered. 

Canavan  v.  Stuyvesant,  154  N.  Y.  484;  4?  N.  E.  967. 

In  an  appeal  to  the  general  term,  upon  a  case  from  a  judgment  at  spe- 
cial term  upon  the  validity  cf  a  transfer  of  personal  property  not  ac- 
companied by  actual  and  continued  change  of  possession,  the  special  term 
is  reversed  for  error  in  law,  a  new  trial  should  be  awarded,  unless  it  is 
entirely  plain,  from  the  pleadings  or  the  very  nature  of  the  controversy, 
that  the  party  against  whom  the  reversal  is  pronounced  cannot,  upon 
any  fresh  evidence,  prevail  in  the  suit. 

Griffin  v.  Marquardt,  17  N.  Y.  28. 

Where  the  facts  are  ascertained,  upon  the  trial,  either  by  special  ver- 
dict, or  in  any  form  of  verdict  allowed  by  law,  the  general  question 
which  party  is  entitled  to  judgment,  arises  upon  appeal.  In  such  case 
a  judgment  disposing  of  the  whole  cause  may  be  given  at  general  term  al- 
though such  judgment  be  adverse  to  that  given  at  the  special  term. 

Marquat.  v.  Marquat,  12  N.  Y.  336. 

But  when  the  case  is  brought  for  review  to  the  general  term  upon 
an  allegation  of  error  in  the  trial  (in  the  process  of  ascertaining  the 
facts),  the  only  judgment  which  can  properly  be  given  for  the  a;-r-:!- 
lant  is  one  ordering  a  new  trial. 

Marquat  v.  Marquat,  12  N.  Y.  336. 

In  an  action  to  enforce  specific  performance  of  a  contract  for  the  sale 
of  certain  premises  the  trial  court  found,  as  conclusions  of  law,  that 
the  contract  was  so  objectionable  in  its  terms  and  in  the  circumstances 
under  which  it  was  procured,  that  a  court  of  equity  would  not  enforce 
it,  and  directed  the  complaint  to  be  dismissed.  In  the  findings  of  fact, 
it  appeared  that  plaintiff  had  paid  in  part  performance  of  the  agreement 
the  sum  of  $427,  no  part  of  which  had  been  paid  back  or  tendered  by 
defendant.  The  genera!  term  reversed  the  judgment,  and  ordered  judg- 
ment in  favor  of  plaintiff  for  the  amount  paid  by  him  on  the  contract 
It  was  held,  that  the  general  term  had  no  power  to  order  judgment  for 
plaintiff. 

Cuff  v.  Dorland,  57  N.  Y.  560. 

A  complaint  in  a  taxpayer's  action  properly  pleaded  the  execution  and 
delivery  of  an  annexed  street  lighting  contract  made  by  a  town  included 
in  the  Greater  New  York  charter,  subsequent  to  the  enactment  and  just 
prior  to  the  taking  effect  of  the  charter,  and  alleged  that  the  contract  was 
void  under  the  charter. 
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Such  pleading  raises  the  points  of  good  faith,  power  and  public  policy 
as  questions  of  law,  growing  out  of  the  contract  on  its  face  and  the  char- 
ter, and  if  the  appellate  division,  in  reversing  the  trial  court,  determines 
that  the  contract  is  void  on  those  grounds,  it  is  proper  for  it  to  award 
judgment  absolute  against  the  defeated  party. 

Hendrickson  v.  New  York,  160  N.  Y.  144;  54  N.  E.  680. 

fn  an  action  for  negligence,  after  the  testimony  was  completed  the 
defendant  moved  to  dismiss  the  complaint  upon  the  ground  that  the 
plaintiff  had  not  shown  by  preponderance  of  proof  that  he  was  free 
from  contributory  negligence,  and  that  the  accident  was  caused  solely 
by  the  negligence  of  the  defendant  The  court  reserved  the  decision 
of  this  motion  until  .after  the  jury  should  have  passed  upon  specific  ques- 
tions submitted  to  them.  The  jury  answered  these  questions  in  favor  of 
tbe  plaintiff,  finding  that  the  defendant  was  guilty  of  negligence  and  the 
plaintiff  was  not  guilty  of  contributory  negligence,  and  assessed  the  dam- 
ages. After  this  verdict  had  been  rendered  the  court  granted  the  de- 
fendant's motion  to  dismiss  the  complaint.  Upon  appeal  it  was  held, 
that  as  no  error  was  committed  on  the  trial  the  court  had  the  power 
under  |  1187  of  the  Code  of  Civil  Procedure  to  set  aside  the  judg- 
ment below  and  direct  linal  judgment  upon  the  verdict. 

Griffiths  v.  Metropolitan  St  R.  Co.,  63  App.  Div.  86;  7!  N.  Y.  Supp. 
406;  32  Civ.  Pro.  184. 

Where  plaintiffs  claim  rests  wholly  on  a  written  instrument,  which 
cannot  be  varied  by  parol  evidence,  and  might  have  been  disposed  of 
on  demurrer,  or  motion  to  dismiss  the  complaint  where  leave  to  amend 
might  be  refused,  the  judgment  of  reversal  should  be  absolute. 


Newell  v.  Wheeler,  4  Robt.  247. 
Edmonston  v.  McLoud,  16  N.  Y.  543. 


The  issues  of  fact  raised  by  tbe  pleadings  were  submitted  to  a  jury, 
under  section  1187  of  the  Code  of  Civil  Procedure,  and  were  settled  by 
then  pending  a  motion  for  a  direction  of  a  verdict  Upon  appeal  the  is- 
sues must  be  disposed  of  as  if  such  issues  had  been  determined  by  tbe 
verdict  of  a  jury,  and  judgment  must  be  directed  thereon,  unless  for 
some  reason  appearing  on  the  record,  such,  for  example,  as  an  erroneous 
ruling  on  the  trial,  it  would  be  improper  to  grant  final  judgment  upon 
such  verdict,  in  which  event,  under  section  1317,  the  court  should  order 
a  new  trial. 

Sullivan  v.  Metropolitan  St.  R.  Co.,  37  App.  Div.  401;  56  N.  Y. 
Supp.  88. 
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Where  a  judgment  in  favor  of  plaintiff,  entered  upon  a  decision  of  the 
court  on  trial  of  issues  of  fact,  is  reversed  by  the  general  term  a  direc- 
tion for  final  judgment  for  defendant  is  error,  unless  it  is  clear  that, 
upon  a  new  trial  plaintiff  cannot  possibly  recover. 

Iselin  v.  Starin,  144  N.  Y.  453;  39  N.  E.  488;  63  St  Rep.  734. 

Where  an  action  had  been  repeatedly  tried,  and  upon  the  last  trial 
was  tried  on  the  same  evidence  given  on  the  previous  trials,  which  was 
read  from  the  former  records,  and  there  appeared  no  probability  that  the 
case  could  be  changed  in  any  material  aspect  on  another  trial,  it  was 
held,  that  the  general  term,  on  reversal  of  a  judgment  in  plaintiff's 
favor,  had  power  to  dismiss  the  complaint. 

Brackett  v.  Griswold,  128  N.  Y.  644;  38  N.  E.  365;  40  St  Rep.  81;  3 
Silv.  Ct.  App.  565. 

c  In  equitable  actions. 

The  rule  in  relation  to  the  power  of  appellate  courts  to  grant  final 
judgment  is  the  same  in  equitable  actions  as  in  actions  at  law. 

Sdwnck  v.  Dart,  33  N.  Y.  42a 

Benedict  v.  Amoux,  154  N.  Y.  715;  49  N.  E.  336. 

New  v.  New  Rochelle,  158  .  Y.  41 ;  53  N.  E.  647. 

In  Mul^on  v.  Pitt,  54  N.  Y.  369,  the  court  says :  "When,  upon  an  is- 
sue, a  trial  by  jury  is  a  matter  of  right,  a  final  judgment  ought  not  to 
be  rendered  by  a  court  on  appeal,  contrary  to  the  finding  of  a  jury,  un- 
less it  .affirmatively  appears  as  an  inevitable  necessity  that  the  party 
cannot  succeed  upon  a  new  trial.  But  in  a  proceeding  of  an  equitable 
character  it  is  only  necessary  that  the  appellate  court  should  be  satisfied 
that  a  final  judgment  will  not  work  injustice." 

A  Amount  of  damages. 

The  appellate  court  has  no  right  to  fix  the  amount  of  unsettled  dam- 
ages. 
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Andrews  v.  Tyng,  94  N.  Y.  16. 

Moffet  v.  Sackett,  18  N.  Y.  521. 

Whitehead  v.  Kennedy,  69  N.  Y.  46a. 

Nor  has  the  appellate  court  power  to  add  to  a  judgment  a  sum  which 
it  finds  by  the  evidence  to  be  due  the  plaintiff,  where  the  question  as  to 
what  amount  is  due  is  one  of  fact,  upon  which  either  party  might  de- 
mand the  verdict  of  a  jury. 

Dayton  v.  Parke,  14a  N.  Y.  391;  37  N.  E.  642;  59  St.  Rep.  788. 
The  appellate  court  has  no  power  to  increase  the  amount  of  a  judg- 
ment although  it  may   reduc-  the  same. 

McHugh  v.  N.  Y.  Elev.  R.  Co.,  47  St.  Rep.  73;  19  N.  Y.  Supp.  744. 

In  Wood  v.  Monroe  County  Supervisors,  30  St.  Rep.  706;  9  N.  Y.  Supp. 
699,  the  amount  of  the  recovery  was  increased  by  a  considerable  sum 
of  money  which  had  been  thrown  out  by  the  special  term,  but  which 
had  been  included  in  the  findings  of  fact 


c  Review  in  Court  of  Appeals. 


Where  the  facts  are  before  the  general  term,  and  it  reverses  the  judg- 
ment, but  instead  of  granting  a  new  trial  directs  judgment  absolute,  its 
decision  is  reviewable  in  the  Court  of  Appeals. 

Goodwin  v.  Conklin,  85  N.  Y.  31. 

Where  the  general  term  reverses  a  judgment  of  the  trial  court  and 
directs  final  judgment,  if  it  is  determined  in  the  Court  of  Appeals  that 
the  general  term  went  too  far  in  directing  final  judgment,  it  is  not 
necessary  to  wholly  reverse,  and  to  restore  the  original  judgment  The 
decision  of  the  general  term  may  be  modified  so  as  to  award  a  new 
trial. 

Goodwin  v.  Conklin,  85  N.  Y.  31. 
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GORE  v.  GORE. 

ti03  App.  Div.  168;  93  N.  Y.  Supp.  306.] 

{Supreme  Court,  Appellate  Division,  Third  Department.   March  8,  igos) 

Marriage— An nulment— I m potency— Surgical    Examination     op.  De- 


In  a  suit  to  annul  a  marriage  on  the  -ground  of  impotency,  though 
the  plaintiff  is  entitled  to  an  order  requiraig  the  defendant' to  submit 
to  a  physical  examination  by  surgeons,  the  examination,  including 
the  testimony  of  the  surgeons,  should  not,  in  the  absence  of  peculiar 
features,  be  had  other  than  before  the  court,  or  at  any  other  time 
than  during  the  progress  of  the  trial  or  the  taking  of  evidence  on 
default. 

Appeal  from  Special  Term. 

Action  by  Ella  E.  Gore  against  Franklin  P.  Gore  to  annul  a 


Note-  -Annulment  of  Marriage  for  Physical  Incapacity. 

a.  In  general. — 106. 

b.  Concealment   of  physical   incapacity. — 108. 

c.  Practice— 1  JO. 

d.  Right  to  physical  examination. — 113. 

e.  Allowance  of  counsel  fees  and  alimony. — 115. 


An  action  may  also  be  maintained  to  procure  a  judgment,  declaring  a 
marriage  contract  void  and  annulling  the  marriage,  for  either  of  the 
following  causes,  existing  at  the  time  of  the  marriage : 

5.  That  one  of  the  parties  was  physically  incapable  of  enterir-  ;".i 
the  marriage  state.  But  an  action  can  be  maintained,  under  this  si:'>  livi- 
sion,  only  where  the  incapacity  continues,  and  is  incurable. 

f  1743,  Code  of  Civil  Procedure. 

A  husband  cannot  annul  the  marriage  contract  on  the  ground  that  his 
wife  has  a  swollen  tongue,  or  inflammation  of  the  bladder. 


NEW  YORK  ANNOTATED  CASES. 


marriage.     From  an  order  requiring  defendant  to  submit  to  a 
physical  examination,  defendant  appeals.     Modified. 

The  action  is  brought  by  the  wife  to  annul  her  marriage  to  defendant 
on  the  ground  of  his  physical  incapacity  and  impotency.  The  husband 
answers,  admitting  that  the  parties  were  married  on  April  15,  1903,  and 
denying  all  the  other  charges  in  the  complaint  The  plaintiff  thereupon, 
on  her  affidavit,  verified  May  14,  1904,  to  the  effect  that  it  is  necessary 
that  she  should  have  a  physical  examination  of  the  defendant,  showing 
his  past  and  present  physical  condition,  in  order  to  prepart  for  the  trial 
and  to  properly  conduct  the  same,  and  on  the  affidavit  of  her  attorney, 
verified  May  16,  1004,  to  a  similar  effect,  and  on  the  pleadings  in  the  ac- 
tion, procured  an  order  upon  notice  to  the  defendant's  attorneys  at  a  Spe- 
cial Term  of  this  court  requiring  the  defendant  to  appeal  before  a  ref- 
eree named  at  a  time  and  place  fixed  therein,  and  submit  to  a  surgical 
examination  as  to  the  matters  contained  in  said  complaint;  such  examin- 
ation to  be  conducted  by  two  physicians  and  surgeons  therein  named 
and  residing  in  the  city  of  Ogdensburg,  N.  Y.  The  order  further  pro- 
vides   as    follows:      "That   said   physical    examination   be   limited   to    the 
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Riley  v.  Riley,  73  Hun,  575;  57  St.  Rep.  270;  26  N.  Y.  Supp.  164. 

If  there  is  a.  probability  of  capacity  the  court  cannot  annul  the  marriage. 

Devanbagh  v.  Devanbagh,  6  Paige,  175. 

The  fact  that,  about  seven  months  after  the  marriage,  the  wife  gave 
birth  to  twins  negatives  her  want  of  capacity. 

Riley  v.  Riley,  73  Hun,  575;  57  St.  Rep.  270;  26  N.  Y.  Supp.  164. 

Mere  sterility  is  net  a  suffricrt  rr;;:nd  for  a  decree  of  nullity. 

Devanbagh  v.  Devanbagh,  5   F;::;e.  554;   28  Am.   Dec.  443. 

The  loss  of  the  crgans  necessary  to  conception  does  not  render  a 
woman  physically  incapable  cf  entering  into  the  marriage  state,  so  long 
as  there  is  no  impediment  to  the  indulgence  of  the  passions  incident  to 
this  state. 

Wendel  v.  Wendel,  30  App.  Div.  447;  52  N.  Y.  Supp.  72. 

And  there  is  no  essential  difference  between  a  woman  who,  through 
no  fault  of  her  own,  has  lost  her  ovaries  through  a  surgical  operation, 
and  one   who  has  suffered   the   same  result  through   the   operation  of 

Id. 

The  marriage  wilt  not  be  annulled  when  from  the  evidence  in  the 
case  there  is  good  reason  for  believing  that  the  disability  is  capable  of 
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physical  condition  of  the  said  defendant  previous  to  the  c 
of  this  action  and  during  the  lifetime  of  said  defendant,  and  the  physical 
condition  of  said  defendant  at  the  time  of  said  marriage  and  ever  since 
and  at  the  present  time;  and,  for  the  purpose  of  assisting  said  physi- 
cians in  said  examination,  said  defendant,  Franklin  P.  Gore,  may  be  ex- 
amined and  dis  deposition  taken  as  to  the  facts,  duration,  and  extent  of 
his  said  physical  disability;  and  that  the  depositions  of  said  physicians  be 
taken  by  said  referee  as  to  the  facts  found  and  ascertained  by  them 
upon  such  physical  examination,  with  their  opinions,  as  to  the  physical 
capacity  of  said  defendant  to  have  sexual  intercourse  and  enter  into 
the  marriage  relation,  with  their  opinion  therefor." 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE, 
CHESTER,  and  HOUGHTON,  JJ. 

Conger,  Orvis  &  McLear  and  Arthur  W.  Orvis,  for  appellant 

Kellogg  &  Mulligan  and  Daniel  W.  'Mulligan,  for  respondent 

Annulment  or  Marriage  tor  Physical  Incapacity, — Gontmtitd. 

being  wholly  removed  by  a  slight  surgical  operation,  without  the  least 
possible  danger  to  the  defendant 

Devanbagh  v.  Davenbagh,  6  Paige,  175. 

A  mere  doubt  as  to  what  would  be  the  result  of  a  surgical  operation 
upon  a  dense  and  uncommonly  tenacious  hymenial  membrane,  where 
there  is  no  other  evidence  of  any  other  incapacity  or  malformation,  is 
not  sufficient  to  justify  a  decree  of  nullity. 

Id. 

The  fact  that  a  wife  does  not  wish  to  cohabit  with  her  husband  and 
therefore  will  not  consent  to  a  slight  surgical  operation  to  remove  a 
temporary  incapacity  is  no  ground  for  annulling  the  marriage. 


b.  Concealment  of  physical  incapacity. 

When  the  husband  conceals  until  after  marriage  the  existence  of  a 
disease  which  renders  him  physically  incapable  of  consummating  the 
marriage,  equity  will  annul  the  marriage,  although  at  the  time  of  the 
application  for  its  annulment  he  has  practically  recovered,  especially 
where  the  marriage  has  not  been  consummated  by  cohabitation. 
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Parker,  P.  J.  The  objection  which  the  defendant  most  earn- 
estly takes  to  this  order  is  that  the  court  has  no  authority  to 
grant  one  requiring  a  physical  examination  of  the  defendant.  In 
my  opinion,  such  objection  is  not  welt  taken.  The  old  court  of 
chancery  never  refused,  that  I  can  discover,  to  exercise  euch  au- 
thority. On  the  contrary,  it  would  never  grant  a  decree  annul- 
ling a  marriage  on  that  ground  until  such  an  examination  had 
been  had  by  competent  and  disinterested  surgeons  named  or  ap- 
proved by  the  court,  and  such  an  examination  would  be  directed, 
and  the  defendant  ordered  to  submit- thereto,  upon  the  court's 
own  motion,  in  the  event  that  neither  party  applied,  upon  the 
ground  that  public  policy  required  such  proof  of  such  a  change 
in  order  to  warrant  a  dissolution  of  the  marriage  contract  on  that 
ground.  Any  less  efficient  proof  was  clearly  so  liable  to  col- 
lusion that  it  was  deemed  insufficient  and  unsatisfactory.  De- 
vanbagh  v.  Devanbagh,  5  Paige,  554 ;  28  Am.  Dec.  443 ;  Newell 

Ahnulhevt  op  Marriagi  for  Physical  Incapacity,— Continued 

Svenson  v.  Svenson,  178  N.  Y.  54. 

The  fact  that  "a  woman  offers  herself  to  a  man  for  marriage  amounts 
to  a  representation,  which  he  has  a  right  to  believe,  that  she  is  in  a 
marriageable  condition  and  free  from  any  disease  which  will  hinder  her 
from  entering  into  that  relation. 

Meyer  v.  Meyer,  49  How.  Pr.  311. 

Where  either  party  is  in  such  a  physical  condition  that  the  discharge 
of  the  marital  function  will  afflict  the  other  with  a  loathsome  disease,  he 
or  she  is  not  physically  able  to  meet  the  marital  obligations. 

Anonymous,  «  Misc.  ?6s;  49  N.  Y.  Supp.  33'- 

Therefore,  where  a  woman,  in  reliance  upon  his  statement  that  he  is 
in  good  physical  health,  marries  a  man  afflicted  with  a  chronic  and 
contagious  venereal  disease,  upon  discovering  his  condition,  she  is  en- 
titled to  a  decree  annulling  the  marriage  on  the  ground  of  fraud. 

Id 

A  marriage  will  not  be  annulled  for  fraud  in  concealing  her  physical 
incapacity  to  bear  children,  where  it  appears  that  ahe  told  her  fu- 
ture husband  that  she  had  undergone  a  Cesarean  operation  and  did  not 
know  whether  she  could  bear  children  and  put  him  in  a  position  to  ob- 
tain exact  information  and  where  it  does  not  appear  that  the  desire  for 
offspring  formed  any  material  part  of  tbe  inducement  to  bis  marriage. 


no  VOLUME  XVI. 

Appellate  Division.  (March, 

v.  Newell,  9  Paige,  25;  Cafcn  v.  Cahn,  21  Misc.  506;  48  N.  Y. 
Supp.  173;  Anonymous,  9  Ann.  Cas.  438;  34  Misc.  109;  69  N. 
Y.  Supp.  547.  There  is  no  ground,  therefore,  for  the  reversal  of 
this  order  because  the  court  has  assumed  to  require  the  defend- 
ant to  submit  to  a  physical  examination. 

It  is  urged  upon  us,  however,  by  the  appellant,  that  the  rights 
of  the  defendant  have  not  been  sufficient  protected  by  this  order, 
and  that  it  contains  some  provisions  mat  must  necessarily  oper- 
ate to  his  prejudice.  None  of  the  provisions  of  the  Code  of 
Civil  Procedure  apply  to  such  a  proceeding  as  this,  and  none  of 
the  requirements  of  the  order  appealed  from  are  warranted  by 
that  act.  Neither  is  there  any  fixed  and  definite  procedure  laid 
down  by  the  court  or  by  any  statute  to  control  such  proceedings, 
and  therefore  the  method  to  be  adopted  must  rest  largely  in  the 
judicial  discretion  of  the  court  at  Special  Term.  The  defendant 
complains  in  this  case  that  the  order  leaves  the  proceeding,  so 

Annulment  of  Marbiags  foe  Physical  Incapacity,— Oonbnned. 

Wendtl  v.  Went!*],  30  App.  Div.  447;  52  N.  Y.  Supp.  7* 
Cohabitation  with  his  wife  after  the  discovery  that  she  had  been  ren- 
dered incapable  of  conception  by  the  removal  of  her  ovaries  before  their 
marriage  deprives  the  husband  of  the  right  to  have  the  marriage  an- 
nulled. 
Id. 

c.  Practice. 

A  marriage  is  void  from  the  time  its  nullity  is  declared  by  a  court  of 
competent  jurisdiction  if  either  party  thereto: 

3.  Is  incapable  of  entering  into  the  married  state  from  physical  cause. 

Actions  to  annul  a  void  or  voidable  marriage  may  be  brought  only 
as  provided  m  the  Code  of  Civil  Procedure. 

S  4,  Domestic  Relations  Law. 

An  action  to  annul  a  marriage,  on  the  ground  that  one  of  the  parties 
was  physically  incapable  of  entering  into  me  marriage  state,  may  be 
maintained  by  the  injured  party  against  the  party  whose  incapacity  is 
alleged;  or  such  an  action  may  be  maintained  by  the  party  who  was  in- 
capable against  the  other  party,  provided  the  incapable  party  was  un- 
aware of  the  incapacity  at  the  time  of  marriage,  or  if  aware  of  such 
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far  as  his  oral  examination  is  concerned,  wide  open,  and  permits 
the  plaintiff  to  inquire  as  to  any  subject  which  may  be  deemed 
pertinent  to  any  issue  raised  in  the  action,  and  that  it  also  re- 
quires the  examining  physicians  to  be  sworn  before  the  ref- 
eree, and  to  give  their  evidence  and  opinions  upon  the  issues 
presented.  Evidently  the  order  seems  to  contemplate  that  the 
deposition  of  both  defendant  and  the  physicians  is  to  be  taken  be- 
fore the  referee,  but  it  makes  no  provision  as  to  how  the  record 
therefore  is  to  be  taken  or  used,  nor  as  to  what  effect  it  is  to  have 
upon  the  trial.  May  it  be  used  upon  the  trial  only  in  the  absence 
of  the  defendant  or  physicians  so  examined  ?  Or  arc  they  to  be 
eluded  from  the  presence  of  the  court,  and  the  deposition  so  tak- 
en substituted  as  their  evidence?  Or  under  what  circumstances 
and  in  what  manner  is  it  to  be  used?  It  must  be  remembered 
that  there  is  no  general  provision  of  practice  which  is  applicable 
to  or  controlling  in  such  cases.    The  authority  to  take  such  cxam- 

Ahmulmbht  or  Majuuaos  re*   Physical  Incapacity, — Continued. 

Incapacity,  did  not  know  it  was  incurable.  Such  an  action  must  be  com- 
menced before  five  rears  have  expired  since  the  marriage. 

I  1753,  Code  of  Civil  Procedure. 

Such  an  action,  however,  is  not  bared  by  the  lapse  of  the  time  within 
which  the  statute  provides  that  it  must  be  commenced,  unless  that  ob- 
jection is  pleaded. 

Kaiser  v.  Kaiser,  16  Hun,  602. 

In  an  action  brought  to  annul  a  void  or  voidable  marriage,  a  final 
judgment,  annulling  the  marriage,  shall  not  be  rendered  by  default,  for 
want  of  an  appearance  or  pleading,  or  upon  the  trial  of  an  issue,  without 
proof  of  the  facts,  upon  which  the  allegation  of  the  nullity  is  founded. 
And  the  declaration  or  confesion  of  either  party  to  the  marriage  is  not 
alone  sufficient  as  proof;  but  other  satisfying  evidence  of  the  facts  must 
be  produced.  In  such  an  action,  except  where  it  is  founded  upon  an 
allegation  of  the  physical  incapacity  of  one  of  the  parties  thereto,  the 
court  must,  upon  the  application  of  either  of  the  parties,  make  an  order 
directing  the  trial,  by  a  jury,  of  all  the  issues  of  fact,  or  it  may  of  its  own 
motion,  make  an  order  directing  the  trial,  by  a  jury,  of  one  or  more  is- 
sues of  fact ;  for  which  purpose  the  questions  to  be  tried  must  be  prepared 
and  settled  as  prescribed  in  section  070  of  this  act 

I  1753,  Code  of  Civil  Procedure. 
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ination  and  evidence  does  not  go  as  a  matter  of  course,  nor  is. 
the  procedure  to  be  followed  in  taking  it  controlled  by  the  usual 
rules.  The  order  before  us  should  not  leave  such  matters  in 
doubt;  nor  should  it,  in  my  judgment,  direct  the  deposition  of 
the  physicians  to  be  taken  out  of  court,  and  before  trial.  Green 
v.  Middlesex  Valley  R.  Co.,  6  Ann.  Cas.  107 ;  31  App.  Div.  412, 
417;  53  N.  Y.  Supp.  500;  28  Civ.  Pro.  152.  Indeed,  I  am  of 
the  opinion  that  no  part  of  such  an  examination  should  in  any  in- 
stance, unles  some  peculiar  and  unusual  features  require  it,  be 
had  at  any  time  other  than  during  the  progress  of  the  trial,  or  the 
taking  of  the  evidence  on  default,  in  order  that  whenever  prac- 
ticable the  whole  proceeding  may  be.  under  the  immediate  direc 
tion  of  the  court  The  practice  in  the  old  court  of  chancery 
seems  to  have  been  to  order  the  examination  to  be  taken  upon 
the  trial,  or  during  the  taking  of  proofs  on  default,  and  either 
by  a  master  or  under  the  immediate  direction  of  the  chancellor 

Annulment  of  Mahriagi  for  Physical  Incapacity, — Continued. 

The  provision  of  the  statute  authorizing  a  reference  in  an  action  to- 
annul  a  marriage  on  account  of  the  physical  incapacity  of  one  of  the- 
parties  thereto  relates  only  to  those  cases  in  which  the  marriage  can- 
not be  consummated  from  physical  impotency  other  than  that  which 
results    from    sickness. 

Morrell  v.  Morrell,  17  Hun,  324. 
■  In  an  action  by  a  husband  to  annul  the  marriage  upon  the  ground  that 
it  was  accomplished  fay  the  fraudulent  concealment  of  a  disease  with 
which  his  wife  was  afflicted  and  also  upon  the  ground  that  on  account 
of  such  malady  she  was  physically  incapable  of  entering  into  the  mar- 
riage state  at  the  time  of  the  marriage  and  that  there  is  no  probability 
that  her  physical  incapacity  will  be  removed,  a  compulsory  reference  will 
not  be  ordered  upon  defendant's  application,  unles  plaintiff  «;:"es  his 
right  to  a  jury  trial  in  the  manner  prescribed  by  section  1009  o.  the 
Code  of  Civil  Procedure. 

Id. 

A  final  judgment,  annulling  a  manage,  rendered  daring  the  lifetime  of 
both  the  parties,  is  conclusive  evidence  of  the  invalidity  of  tbe  marriage 
in  every  court  of  record  or  not  of  record,  in  an  action  or  special  proceed- 
ing, civil  or  criminal.    Such  a  judgment,  rendered  after  tbe  death  of  either 
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himself;  and  in  the  case  before  us  there  does  not  seem  to  be  any 
necessity  for  conducting  the  examination  out  of  court,  and  before 
the  trial.  The  proceeding,  at  its  best,  is  a  harsh  and  offensive 
one,  and  it  will  naturally  be  less  trying  to  the  defendant  if  it  is 
conducted  before  the  court  itself.  Also  the  testimony  of  the 
physicians  as  to  the  result  of  their  personal  examination  will  be 
more  satisfactory  to  the  court  itself  if  taken  before  the  court  than 
if  taken  upon  a  reference,  and  produced  secondhand.  The  ques- 
tion of  the  defendant's  impotency,  whether  it  existed  at  the  time 
of  the  marriage,  and  how  long  it  is  .to  continue,  are  all  questions 
of  fact  necessary  to  be  answered  before  a  decree  in  this  action 
can  be  rendered;  and  they  are  to  be  established  by  evidence 
produced  to  the  court.  There  does  not  seem  to  be  any  reason  why 
that  evidence  should  not  be  taken  and  produced  in  the  same  man- 
ner in  which  the  rest  of  the  evidence  in  the  case  is  taken.  In 
short,  while  I  see  no  error  in  the  claim  that  the  court  may  di- 

Ahniilmknt  OP  Marwage  tot  Physical  Ihcapacjty,— Continued. 

party  to  the  marriage,  is  conclusive  only  as  against  the  parties  to  the 
action,  and  those  claiming  under  them. 
i  1754,  Code  of  Civil  Procedure. 


d.  Right   to   physical  examination. 


In  an  action  for  the  annulment  of  marriage  on  the  ground  of  physical 
incapacity,  the  court  has  inherent  power  to  direct  a  surgical  examina- 
tion of  the  person  of  the  defendant,  although  the  Code  of  Civil  Pro- 
cedure does  not  provide  for  such  an  examination,  as  section  673  refers 
only  to  physical  examinations  in  actions  for  personal  injuries, 

Cahn  v.  Cahn,  21   Misc.  506;  48  N."Y.   Supp.   173. 

Newell  v.  Newell,  0  Paige,  15. 

Such  an  order  may  he  enforced  by  contempt  proceedings. 

Cahn  v.  Cahn,  si  Misc.  906;  48  N.  Y.  Sopp.  173. 

To  compel  a  compliance  with  an  order  directing  the  physical  examina- 
tion of  a  wife  outside  the  jurisdiction  of  this  state,  the  allowance  tor  her 
alimony  may  be  suspended  until  she  consent!  It  tVe  examination  directed 
by  the  court. 
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rect  the  defendant  to  submit  to  a  physical  examination  of  bis 
person,  I  can  discover  no  reason  why  a  referee  should  be  ap- 
pointed to  conduct  the  proceeding  under  which  such  examina- 
tion is  had,  or  to  take,  by  way  of  depositions,  the  evidence,  or 
any  part  of  the  evidence,  bearing  upon  that  question.  An  order 
can  be  made  that  the  defendant  submit  to  such  an  examination  to- 
be  taken  upon  and  as  a  part  of  the  trial,  and  the  evidence  of  the 
surgeons  can  also  be  taken  as  a  part  of  such  trial,  and  before  the 
court.  And  while  I  would  not  hold  that  a  reference  may  not, 
in  any  instance,  be  ordered,  at  which  such  evidence  may  be  taken, 
I  am  of  the  opinion  that  it  should  never  be  done  unless  peculiar 
circumstances  clearly  require  it.  In  that  respect  the  order  be- 
fore us  is  erroneous,  and  should  therefore  be  reversed,  but  with 
leave  to  the  respondent  to  apply  for  a  physical  examination  of  the 
defendant,  to  be  conducted  in  a  procedure  that  is  clearly  and 
specifically  specified  in  the  order,  and  on  the  lines  above  sug- 
gested.   No  costs  are  allowed  to  either  party.    All  concur. 

Annulment  of  Marriage  fob  Physical  Incapacity,— -Continued. 

Newell  v.  Newell,  9  Paige,  25. 

Such  an  examination  will  be  directed  to  establish  the  existence  of  a 
specific  venereal  disease,  as  a  marriage  should  be  annulled  as  much  on 
that  ground  as  in  a  case  where  consummation  is  rendered  impossible  by 
reason  of  the  physical  defect  or  malformation  of  one  of  the  contracting 
parties. 

Anonymous,  9  Ann.  Cas.  438;  34  Misc.  109;  69  N.  Y.  Supp.  547. 

This  power  is  so  extraordinary  and  necessarily  so  violative  of  the 
privacy  of  person  that  its  application  should  be  restricted  to  extreme 
cases  and  then  only  exercised  when  necessary  to  establish  plaintiff's 
cause  of  action  and  when  no  other  means  of  proof  are  apparently  avail- 
able. 

Id. 

Cahn  v.  Cahn,  21  Misc.  506;  48  N.  Y.  Supp.  173. 

A  lady  will  not  be  compelled  to  submit  to  a  second  examination,  when 
it  appears  that  she  has  already  submitted  herself  to  the  examination  of 
competent  surgeons,  whose  testimony  can  be  readily  obtained. 

Devanbagh  v.  Djvanbagh,  5  Paige,  554;  28  Am.  Dec.  443. 

A  physical  examination  will  not  be  ordered  before  the  trial  of  an  ac- 
tion by  a  wife  to  annul  the  marriage  for  the  fraud  of  the  husband  in  rep- 


NEW  YORK  ANNOTATED  CASES.  115 

Annl-luekt  cp  Marriage  for  Physical  Incapacity, — Continued. 

resenting  himself  to  be  in  good  health  when  in  fact  he  was  afflicted  with 
a  venereal  disease,  but  only  on  the  trial  when  it  appears  that  such  an 
examination  is  necessary  to  prevent  a  denial  of  justice. 

Anonymous,  9  Ann.  Cas.  438;  34  Misc.  109;  69  N.  Y.  Supp.  547. 

Where  the  answer  admits  the  present  incapacity,  but  denies  that  it  ex- 
isted at  the  time  of  the  marriage  and  the  nature  of  the  incapacity  is  such 
as  to  render  an  examination  necessary,  it  will  be  directed,  although  the 
defendant  has  previously  been  examined  ex  parte  and  without  oath  by 
her  own  medical  attendants. 

Newell  v.  Newell,  9  Paige,  25. 

And  the  complainant  in  connection  with  such  examination  should  also 
-  be  permitted  to  interrogate  his  wife,  upon  oath,  as  to  the  commencement 
and  progress  of  the  disease  which  has  caused  the  incapacity,  to  enable 
the  examanining  physicians  to  form  correct  opinions  as  to  the  prob- 
ability of  the  existence  of  her  physical  incapacity  at  the  time  of  the  mar- 
riage. . 

Id. 

The  papers  on  a  motion  to  compel  the  defendant  to  submit  to  a  phy- 
sical examination  before  trial  are  net  dcfecliie  en  account  of  failure  to 
comply  with  the  requirements  of  secticn  872  of  the  Code  of  Civil  Pro- 
cedure, as  the  provisions  of  that  section  apply  only  to  statutory  examina- 

Anonymous,  9  Ann.  Cas.  438;  34  Misc.  109;  69  N.  Y.  Supp.  549. 
e.  Allowance  of  counsel  fees  and  alimony. 


In  an  action  by  a  wife  for  the  annulment  of  the  marriage  on  the  ground 
of  the  husband's  impotency,  the  court  has  power  to  allow  her  counsel 
fees. 

Gore  v.  Gore,  103  App.  Div.  74;  93  N.  Y.  Supp.  634. 

The  contrary  is  held  in  Bartlett  v.  Bartlett,  1  Clarke  Ch.  46a 

The  court  may  grant  her  also  temporary  alimony. 

Allen  v.  Allen,  8  Abb.  N.  C.  175;  59  How.  27. 

But  alimony  will  not  be  allowed  to  her  for  her  support  during  the 
continuance  of  the  action,  where  it  appears  that  she  left  her  husband 
and  went  to  reside  with  her  father,  who  agreed  with  the  husband  to  sup- 
port her  and  make  no  charge  therefor,  if  the  husband  would  make  no 
claim   for  her   services. 

Bartlett  v.  Bartlett,  I  Clarke  Ch.  460. 

A  husband  must  pay  the  expenses  of  a  surgical  examination  demanded 
by  him  to  prove  his  wife's  impotency. 

Devanbagh  v.  Devanbagh,  5  Paige,  554;  a8  Am.  Dec.  443. 
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O'HARA  v.  BROOKLYN  HEIGHTS  R.  CO. 

luu  App.  Div.  398;  02  JV.  Y.  Supp.  777.} 

(Supreme  Court,  Appellate  Division,  Second  Department.  March  10,  1905.) 

i.  Niw  TmuL— Nbwly  Discovbkeb  Evidence. 

A  new  trial  should  be  granted  for  newly  discovered  evidence  if 
it  appears  that  it  could  not  have  been  obtained  on  the  former  trial 
by  the  exercise  of  reasonable  diligence,  that  it  is  material  to  the  is- 
sue, is  not  merely  cumulative,  and  its  character  is  such  that  it  would 
probably  have  changed  the  result. 

a.  Same. 

Where,  in  an  action  for  injuries,  plaintiff's  most  material  witness 
on  the  subject  of  damages  testified  that  she  had  slept  with  plaintiff 
during  the  month  of  August,  1902,  when  the  injury  occurred,  and 
thereafter  for  about  two  years  up  to  the  time  of  the  trial,  and  that 
after  the  injury  plaintiff  had  hysterical  convulsions,  etc.,  but  on  a 
motion  for  a  new  trial  she  made  an  affidavit  that  her  evidence  at  the 
trial  was  false;  that  she  went  to  live  with  her  cottsin  m  April  or  May, 

Note— New  Trial  for  Newly-Discovred  Evnurct. 

a.  General  principle*. — II& 

b.  Discovery. — 118. 
c  Diligence. — 123. 

d.  Material — 126. 

e.  Cumulative. — ia6. 

f.  Impeaching.— tag. 

g.  Changing  rttult,— (jo, 


a.  General  principles. 


The  granting  of  new  trials  for  newly-discovered  evidence  is  not  gov- 
erned by  airy  fast  Invariable  rules,  but  depends  in  a  great  degree  upon 
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loos,  and  ceotioucd  to  live  with  her  until  April,  1003,  when  she 
vent  to  live  with  another  woman,  and  lived  there  until  August,  1003, 
up  to  which  time  she  never  spent  a  night  with  plaintiff;  and  this 
affidavit  was  corroborated  as  to  the  places  where  she  lived  by  A., 
who  testified  that  on  no  evening  during  the  time  witness  lived  with 
her  did  she  ever  sleep  with  plaintiff — it  was  error  for  the  court  to  re- 
fuse a  new  trial. 
Hirschberg,  P.  J.,  and  Hooker,  J.,  dissenting. 


Appeal  from  Kings  County  Court. 

Action  by  Lucy  O'Hara,  an  infant,  by  her  guardian  id  litem, 
against  the  Brooklyn  Heights  Railroad  Company.  From  an  or- 
der denying  a  motion  for  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence,  defendant  appeals.     Reversed. 

Argued  before  HIRSCHBERG,  P.  J,  and  BARTLETT, 
WOODWAWRD,  JENKS,  and  HOOKER,  JJ. 

/.  R.  Oeland,  for  appellant. 

/.  Stewart  Ross,  for  respondent. 

Naw  Tsui,  rot  Niwly  Djsawwtsp  Kvb>k»c*,— Contintwd. 

the  peculiar  circumstances  of  each  case,  the  court  having  Ml  view  solely 
the  attainment  of  anbstantial  justice. 

Barrett  v.  Third  Ave.  R.  Co.,  45  N.  Y.  628. 

Glassford  v.  Lewis,  8a  Hun,  46;  63  St  Rep.  484;  31  N.  Y.  Supp.  63. 

People  v.  Holmes,  32  App.  Div.  148;  53  N.  Y.  Supp.  930. 

There  are  a  sew  well-settled  cardinal  principles  applicable  to  motions 
of  this  character.  It  must  appear  that  the  evidence  has  been  discovered 
since  the  trial;  that  it  could  not  have  been  obtained  upon  the  former 
trial  by  the  exercise  of  reasonable  diligence;  thai  it  is  material  to  the 
issue  and  goes  to  tike  merits  of  the  case;  that  it  is  not  merer/  cumula- 
tive, nor  sold*  tor  the  pwrnoM  of  impeaching  t  witness  and  that  Us 
cntcacter  is  snob  that  it  nronld  probably  have  chanced  the  result 

Kring  v.  N.  Y.  C  ft  H.  R.  R.  Co.,  45  App.  Div.  373;  60  M.  Y.  Supp. 
1 114. 
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Woodward,  J.  This  action  was  brought  to  recover  damages 
for  personal  injuries  alleged  to  have  been  sustained  by  the  plain- 
tiff through  the  negligence  of  the  defendant,  and  has  resulted  in 
a  verdict  in  favor  of  the  plaintiff  for  $2,000.  The  motion  for  a 
new  trial  was  made  upon  the  minutes  and  upon  the  affidavits 
cf  Francis  R.  Stoddard,  Jr.,  Mary  Smith,  Mary  Adams,  Eliza- 
beth Van  Houten,  Margaret  Bradley,  Theresa  Westburgh,  Wil- 
helm  Schmidt,  Gideon  D.  Hobart,  M.  D.,  Joseph  Schweinfist, 
Perley  M.  Coddington,  L.  dinger,  Mary  Galligan,  and  Isaac 
P.  Smith,  and  those  affidavits  tend  to  show  that  the  verdict  of 
the  jury,  in  so  far  as  it  related  to  the  damages  at  least,  was  pro- 
cured through  perjury  and  subornation  of  perjury.  The  rule 
which  should  govern  in  considering  a  motion  of  this  character 
is  well  settled.  It  must  appear  that  the  evidence  has  been  dis- 
covered since  the  trial ;  that  it  could  not  have  been  obtained  upon 
the  former  trial  by  the  exercise  of  reasonable  diligence ;  that  it 
is  material  to  the  issue,  and  goes  to  the  merits  of  the  case;  th«t 
it  is  not  merely  cumulative;  and  that  its  character  is  such  that 
it  would  probably  have  changed  the  result.  Kring  v.  N.  Y.  C. 
&  H.  R.  R.  Co.,  45  App.  Div.  373,  378;  60  N.  Y.  Supp  1114,  and 
authorities  there  cited.  And  as  was  said  by  Allen,  J.,  in  Bar- 
rett v.  Third  Avenue  R.  Co.,  45  N.  Y.  628,  632: 

New  Trial  tor  Newly  -Discovered  Evidence, — Continued. 

Moran  v.  Friedman,  88  Hun,  515;  69  St.  Rep.  74;  34  N.  Y.  Supp.  911. 
Hess  v.  Sloane,  47  App.  Div.  585 ;  62  N.  Y.  Supp.  666. 

b.  Discovery. 

Evidence  cannot  be  said  to  have  been  discovered  since  the  trial  when  its 
existence  was  known  at  that  time,  but  the  witness  was  unable  to  speak  with 
the  same  particularity  that  he  is  at  the  present  time. 

Baily  v.  Hornthal,  1  App.  Div.  44;  72  St.  Rep.  16;  36  N.  Y.  Supp.  1082. 

The  testimony  of  a  witness,  known  to  a  party  before  the  trial,  whom  he 
could  not  find  to  subpoena,  is  not  newly-discovered  evidence. 

Hartman  v.  Morning  Journal  Asso.,  46  St  Rep.  4031  19  N.  Y.  Supp. 
401. 

Tigu*  v.  Amowski,  24  St.  Rep.  931 ;  7  N.  Y.  Supp.  9. 
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"Motions  to  set  aside  verdicts  as  contrary  to  evidence,  as  well  as  mo- 
tions for  a  new  trial  upon  the  ground  of  newly  discovered  evidence,  are 
not  governed  by  any  well-defined  rules,  but  depend  in  a  great  degree 
upon  the  peculiar  circumstances  of  each  case.  They  are  addressed  to  the 
sound  discretion  of  the  court,  and  whether  they  should  be  granted  or  re- 
fused involves  the  inquiry  whether  substantial  justice  has  been  done,  the 
court  having  in  view  solely  the  attainment  of  that  end." 

Vollkommer  v.  Nassau  Electric  R.  Co.,  23  App.  Div.  88;  48 
N.  Y.  Supp.  372;  Kring  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  45  App. 
Div.  378;  60  N.  Y.  Supp.  1114. 

Examining  the  case  and  affidavits  in  the  light  of  these  rules,  it 
is  difficult  to  understand  why  the  motion  for  a  new  trial  should 
have  been  denied.  The  affidavits  show  that  the  evidence  was 
discovered  after  the  trial,  and  that  it  could  not  have  been  ob- 
tained before  is  evident  from  the  fact  that  it  consists  in  a  large 
measure  of  an  affidavit  of  one  Mary  Smith,  to  the  effect  that  she 
testified,  at  the  request  of  the  plaintiff,  to  a  state  of  facts  which 
was  untrue  upon  the  trial.  The  evidence  of  this  witness,  now 
alleged  to  be  false,  was  most  material  to  the  case;  and,  while 
some  of  the  matter  contained  in  the  affidavits  is  cumulative  in 
a  measure,  it  is  not  merely  cumulative.  The  case  is  therefore 
well  within  the  rule,  and,  as  it  cannot  be  contended  that  a  verdict 

New  Trial  roi  Newly-Discovered  Evidence,— Continued. 

Nor  is  testimony  which  was  purposely  omitted  on  the  trial  because 
considered  unnecessary  and,  perhaps,  disadvantageous. 

Mills  v.  Husson,  45  St.  Rep.  803;  18  N.  Y.  Supp.  519. 

Tigue  v.  Anmowski,  24  St.  Rep.  931 ;  7  N.  Y.  Supp.  0. 

The  subsequent  discovery  of  the  importance  of  documents  in  the  pos- 
session of  the  moving  party  before  the  trial  does  not  make  them  newly- 
discovered  evidence. 

Van  Tassell  v.  N.  Y.  Lake  Erie  4  W.  R.  Co.,  I  Misc.  312;  48  St  Rep. 
782;  20  N.  Y.  Supp.  715. 

But  documentary  evidence  will  be  considered  as  discovered  since  the 
trial,  though  known  of  before,  where  it  was  not  found  before  upon  a  dili- 
gent search. 

Kate  v.  Atfctd,  I  Misc.  317;  49  St  Rep.  933. 
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for  $3,ooo,  supported  almost  wholly  as  to  the  damages  by  per- 
jury, is  consistent  with  substantial  justice,  it  follows  that  a  new 
trial  should  have  been  granted;,  unless  the  affidavits  were  such  as 
to  be  entirely  discredited.  If  the  newly  discovered  evidence  con- 
sisted wholly  of  the  affidavit  of  Mary  Smith,  it  might  well  be  that 
the  learned  court  below  would  be  justified  in  ignoring  it  upon  the 
question  presented ;  but  a  careful  reading  of  the  affidavits  sub- 
mitted in  connection  with  this  one  shows  a  degree  of  confirma- 
tion by  witnesses  who  have  no  possible  interest  in  the  result  of 
this  action,  which  ought  not  to  fail  to  command  consideration, 
if  the  ends  of  justice  are  to  be  subserved.  It  was  claimed  on 
the  part  of  the  plaintiff  that  the  injuries  hr-'<  resulted  in  hys- 
terical convulsions,  major  hysteria,  or  hystero-epilepsy,  and  in 
support  of  this  proposition  Mary  Smith  was  called,  and  testi- 
fied that  she  had  slept  with  the  plaintiff  during  the  month  of 
August.  looz,  and  that  she  was  informed  on  the  injuries  of  the 
plaintiff,  which  are  alleged  to  have  been  sustained  about  the  20th 
of  August  of  that  year,  and  that  after  that  date  she  slept  with 
the  plaintiff  for  about  two  yours,  up  to  the  time  of  the  trial.  She 
also  testified  mat  she  had  slept  with  her  for  three  months  before 
the  accident,  and  that  daring  that  time  she  never  noticed  any- 
thing wrong  about  the  plaintiff  during  sleep;  that  after  the  ac- 


Nxw  Thai,  ma  Nawur- 


A  wtw  trial  will  be  denied  where  the  new  witness  is  a  stepson  of  one 
of  the  plaintiffs  and  resides  with  kim,  and  the  new  documentary  proof  is 
a  bill  of  sale  which  was  on  record  at  the  time  of  the  trial. 

Behrens  v.  Bloom,  at  St.  Rep,  116;  3  N.  Y.  Supp.  551, 

Evidence  by  the  mater  of  a  note  in  an  action  against  its  endorsers  that 
he  altered  it  after  the  endorsement  without  notice  to  them  is  not  newly 
discovered,  when  he  was  in  court  at  the  trial  to  the  knowledge  of  the 
moving  party,  hut  was  not  called  because  it  was  not  known  what  he 
would   testify  to. 

Conahle  v.  Smith,  46  St.  Rep.  2;  19  H.  Y.  Supp.  446. 

A  aew  trial  wiB  not  be  slanted  for  evidence  of  a  person,  personally 
known  to  the  moving  party,  from  whom  was  derived  a  large  portion  of  the 
information  upon  which  an  alleged  Jibel  was  based,  although  it  was  aot 
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rident  she  slept  restless,  and  used  to  wake  up  in  these  fits,  which 
occurred  three  or  four  lines  during  the  night;  that  these  fits 
happened  four  or  five  times  a  week  after  the  accident ;  that  they 
continued  frequently  now,  but  not  so  frequently  as  at  first; 
that  when  the  plaintiff  takes  these  fits  she  closes  her  hands  and 
eyes  and  grinds  her  teeth  and  cries.  This,  if  true,  would  go 
far  to  support  the  verdict  of  the  jury,  but  now  this  same  wit- 
ness majf.es  an  affidavit  in  which  she  says : 

"I  wast  to  fire  with  my  cousin,  Mrs,  Adams,  at  68  Fourth  Place,  in 
April  or  May,  190a.  I  continued  to  live  with  her  after  she  moved  to  121 
Third  Place,  where  I  remained  until  April  u,  1903.  On  April  12,  1503. 
I  went  to  tire  with  Mrs.  Theresa  Westburgb  at  264  Chester  street.  When 
Hn.  Westburgb  moved  to  134  York  street  I  went  with  her,  and  stayed 
wirh  her  there  mrtii  August.  1903,  Up  to  this  time  I  never  slept  with 
Lacy  O'Hara,  and  did  not  even  spend  a  night  with  her  in  her  house. 
During  October,  1903,  Lucy  O'Hara  aad  I  went  to  work  together  for 
Olinger,  a  manufacturer  of  children's  clothing,  then  situated  on  Watkins 
street,  near  Lavonia  avenue.  While  Lucy  O'Hara  worked  there  she 
woiked  steadily  with  the  exception  of  two  days,  when  she  was  off  with 
the  toothache,  and  she  always  was  healthy  while  she  as  there,  and  never 
fainted,  or  had  any  fits  or  other  sickness." 

She  also  says  that  in  January,  1904,  she  received  a  subpeena, 
sad,  supposing  it  to  relate  to  a  matter  in  a  police  court,  she  went 

Naw   Tbial  na  Nbwly-Discove*£d  Evidence, — Continued. 

hsMwa  that  he  was  going  wider  an  assumed  name  and  he  could  not 
be  found  to  testify  at  the  time  of  the  trial. 

Hartman  v.   Morning  Journal  Also.,  46  St  Rep.  403;   19  N.   Y.  Supp. 


When  a  defendant  testifies  that  he  made  certain  payments  on  the  plain- 
tiff's intestate's  claim  by  his  checks  which  were  indorsed  by  the  latter 
and  were  in  the  possession  of  defendant's  attorney,  who,  upon  being 
asked  at  the  trial  to  produce  them,  said  that  be  did  not  have  them,  a 
new  trial  will  not  fce  granted  on  evidence  that  he  has  found  them  on  a 
—ah  thrurfrir  so  explanation  being  given  why  he  could  not  have  done 
so  before  the  trial,  and  en  an  affidavit  that  a  witness  not  called  an  the 
trial,  though  the  purport  of  his  testimony  must  have  been  known,  will 
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to  the  plaintiff  to  find  out  the  trouble.  That  she  was  then  told 
that  the  action  was  one  against  the  defendant,  and  that  the 
plaintiff — 


"Then  asked  me  to  testify  that  I  had  slept  with  her  for  three  months 
previous  to  August  20,  1902,  and  for  a  year  and  three-quarters  after- 
wards. Upon  her  persuasion  I  agreed  to  do  this,  and  I  took  the  stand, 
and  swore  that  I  had  slept  with  Lucy  O'Hara  for  three  months  prior 
to  August  20,  igoa,  and  for  a  year  and  three-quarters  afterwards.  I  also 
swore  that  she  had  fits  or  epileptic  seizures  during  the  night.  As  a  mat- 
ter of  fact,  I  never  slept  with  Luc;  O'Hara  until  August,  1903,  and  I 
never  saw  her  have  a  fit  in  bed,  or  be  seized  with  any  kind  of  illness. 
Lucy  O'Hara  has  always  been  in  good  health,  and  has  been,  to  my 
knowledge,  a  strong  girl.  I  testified  because  I  am  a  friend  of  Lucy 
O'Hara,  and  I  wished  to  oblige  her  all  I  could ;  but  it  was  only  after  her 
request  that  I  decided  to  do  so.  Lucy  never  told  me  that  she  had  had  an 
accident  until  .the  night  before  the  case  was  tried." 


Conceding  that  the  witness,  as  a  conceded  perjurer,  might  be 
disregarded,  she  is  corroborated  in  her  statements  as  to  the 
places  where  she  lived  by  Mrs.  Mary  Adams,  who  says  that  the 
witness  "slept  in  my  house  every  night  during  the  time  she  was 
with  me.    On  no  evening  during  the  time  she  was  with  me  did 

N'ew  Trial  for  Newly-Discovered  Evidence,— Continued. 


■wear  tli=t  he  delivered  certain  moneys  to  the  plaintiff's   intestate  by  the 

defendant's  direction. 

Thompscn  v.  Welde,  27  App.  Div.  186;  50  N.  Y.  Supp.  618. 

The  fact  that  the  newly-discovered  witness  was  in  court  at  the  trial 
and  might  have  been  called  to  prove  a  secret  agreement,  had  the  mov- 
ing party  had  knowledge  of  it,  is  not  an  objection  to  the  granting  of 
a  new  trial. 

Stokes  v.  Stokes,  34  App.  Div.  423;  54  N.  Y.  Supp.  310. 


Where  the  witnesses  who  had  knowledge  of  the  alleged  newly-discov- 
ered facts  were  in  defendant's  employ  and  present  in  court  during  the 
trial  as  witnesses  for  him,  but,  owing  to  the  careless  manner  in  which 
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she  ever  sleep  with  Lucy  O'Hara,  who  is  slightly  known  to  me." 
This  covered  the  period  from  March  or  April,  1902,  to  April  12, 
1903 ;  and  other  persons  declare  under  oath  that  Mrs.  Smith  and 
the  plaintiff  did  not  sleep  together  during  the  remainder  of  the 
time  under  consideration.  No  reason  for  discrediting  these  cor- 
roborating witnesses  is  suggested,  and  it  must  be  clear  that  if 
Mary  Smith's  false  evidence  was  out  of  this  case,  the  jury  would 
be  justified,  if  not  compelled,  to  find  a  different  verdict  from  that 
rendered.  Moreover,  Mrs.  Theresa  Westburgh,  a  sister  of  the 
plaintiff,  makes  an  affidavit  contrary  to  her  testimony  upon  the 
trial,  and  in  this  she  is  corroborated  by  others  who  have  no  in- 
terest in  the  case,  and  the  record  upon  this  motion  shows  a  state 
of  facts  which  demands  that  a  new  trial  be  granted. 

The  order  appealed  from  should  be  reversed,  and  the  defendant 
should  be  given  a  new  trial. 

Order  of  the  County  Court  of  Kings  county  denying  motion  for  new 
trial  on  the  ground  of  newly  discovered  evidence  reversed,  and  motion 
granted  on  condition  that  the  appellant,  within  20  days,  pay  all  the  costs 
of  the  former  trial  and  of  entering  judgment,  together  with  $10  costs 
of  the  motion.  In  default  of  compliance  with  this  condition,  judgment  and 
order  and  order  denying  motion  for  new  trial  is  vacated,  without  costs. 
All  concur,  except  Hirschbekc,  P.  J.,  and  Hooker,  J.,  who  dissent. 

New  Trial  for  Newly  Discovered  Evidence, — Continued. 

the  case  was  prepared  and  such  witnesses  examined,  the  new  evidence 
was  not  discovered  until  after  the  trial,  a  new  trial  will  be  denied. 

Streep  v.  McLoughlin,  35  Misc.  839;  72  N.  Y.  Supp.  1131. 

A  motion  for  a  new  trial  based  upon  documents  discovered  after  the 
trial  in  a  search  for  other  papers  will  not  be  denied  on  the  ground  that 
the  moving  party  failed  to  look  for  such  documents  before  the  trial, 
where  their  existence  was  unknown  to  him  until  their  discovery. 

Conlon  v.  Mission  of  Immaculate  Virgin,  87  App.  Div.  165;  84  N.  V. 
Supp.  49. 

c.  Diligence. 

Evidence  of  witnesses  of  an  accident,  who  had  decided  to  say  noth- 
ing about  it  to  avoid  being  drawn  into  a  lawsuit,  could  not  have  been 
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obtained  upon  the  trial  by  the  exercise  of  reasonabU  diligence. 

Kring  t.  N.  Y.  C  4  H.  K.  R.  Co.,  45  *»•  Di»-  »73 ;  60  N.  Y.  Supp. 
1114. 

Where  a  witness  (or  the  moving  party,  who  was  the  only  person  by 
whom  he  could  prove  an  essential  point  in  the  case,  was  not  interrogated 
upon  such  point  at  the  trial,  because  prior  thereto  be  had  denied,  upon 
inquiry  by  such  party's  attorney,  his  ability  to  give  such  evidence,  upon 
the  subsequent  discovery  of  his  ability  to  do  so,  a  new  trial  will  not  be 
granted,  as  due  diligence  required  that  he  should  be  exsauned  upon  such 
point  when  he  was  a  witness. 

Smith  r.  Clews,  14  Abb.  N.  C.  465. 

In  an  action  for  services,  in  which  the  defendant  died  long  before  the 
trial,  hit  executors  are  not  wasting  in  diligence  in  not  discovering  until 
after  the  trial  that,  less  than  three  weeks  after  the  execution  of  the 
alleged  contract,  plaintiff  testified,  in  the  presence  of  the  testator,  in 
another  action,  to  which  the  latter  was  not  a  party,  (bat  he  was  to  re- 
ceive a  certain  salary  which  was  only  half  as  large  as  that  recovered  by 
him  under  the  alleged  contract 

Coy  v.  Martin,  24  Misc.  Ui;  53  N.  Y.  Soup.  543. 

Where  the  city  attorney  knew  of  the  existence  of  photographs  taken, 
by  the  plaintiffs  attorney,  of  the  place  of  the  accident,  long  prior  to  the 
trial,  the  exercise  of  proper  diligence  would  have  procured  their  pro- 
duction thereat 

Haigrit  v.  Elmira,  43  App.  Div.  301;  59  H.  Y.  Supp.  193. 

In  an  action  against  an  administrator  for  neglecting  to  collect  a  note, 
part  of  the  assets  of  the  estate,  where  the  hearing  continued  for  nearly 
two  years  resulting  in  a  decree  against  the  adstinistrator  on  an  uncon- 
tested showing  that  judgments  against  the  makers  of  the  note  for  -— y 
times  its  amount  had  been  collected  after  it  became  due,  a  motion  for  a 
new  trial  on  the  ground  that  the  makers  would  testify  that  they  were 
insolvent  at  and  after  the  maturity  of  the  note,  that  one  of  them  was 
mainly  out  of  the  state  since  a  time  prior  thereto,  and  had  some  of  he 
judgments  collected  against  tbem  were  paid  by  interested  third  parties, 
will  not  be  granted  for  the  reason  that  it  did  not  appear  that  the  slight- 
est effort  was  made  until  after  the  close  of  the  trial  to  ascertain  from 
either  of  the  makers,  who  were  residents  of  the  city  in  which  the  hear- 
ing occurred,  their  financial  condition  during  the  period  when  the  adminis' 
trator  should  have  collected  the  note. 

Matter  of  McManus,  66  App.  Dfv.  53;  73  N.  Y.  Supp.  88. 

Where,  after  a  second  verdict  for  plaintiff  in  a  negligence  action,  de- 
fendant retained  another  attorney  who,  declaring  that  plaintiff's  witnesses 
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i  perjury,  made  an  investigation  into  Hie  character  of  incti  wit- 
nesses and  daimed  that  he  had  discovered  persons  who  would  impeach 
their  character  or  would  support  the  version  given  by  defendant's  wit- 
nesses as  to  the  cause  of  the  accident,  a  new  trial  should  be  denied  a* 
simply  an  attempt  to  re-open  and  re-try  issues  which  might  have  been 
tried  with  such  new  witnesses  if  the  same  diligence  had  been  used  to 
get  them  for  the  previous  trials. 

Pospisil  v.  Kane,  73  App.  Div.  437;  77  N.  Y.  Supp.  307. 

Ordinary  care  in  the  preparation  for  trial  of  an  action  for  board  fur- 
nished his  testatrix  should  have  induced  an  executor  to  investigate  sup- 
posed occasional  short  absences,  known  to  him,  and  discover  that  they  con- 
stituted a  considerable  portion  of  the  time  for  which  board  was  recov- 
ered. 

Reid  v.  Gaedeke,  38  App.  Div.  107;  57  N.  Y.  Supp.  414;  ag  Civ.  Pro, 
2I3. 

Where  *e  pnioeipa]  question  litigated  was  whether  the  last  payment 
on  the  debt  was  made  so  as  to  take  the  ease  out  of  the  statute  of  limi- 
tations, proof  by  plaintiffs  sister  that  the  payment  was  made  through  her 
cc-uld  have  been  procured  on  The  trial  by  reasonable  diligence 

Mclvcr  v.  Hallea,  50  App.  Div.  441 ;  64  N.  Y.  Supp.  ao. 

The  most  ordinary  vigilance  would  have  obtained  the  proposed  evidence 
made  the  basis  of  a  motion  for  a  new  trial  after  the  case,  which  had  ac- 
quired considerable  notoriety,  had  been  tried  five  times  with  three  dis- 
agreements, where  it  appeared  that  the  newly-discovered  witnesses  were 
on  the  excursion,  on  which  the  accident  happened,  to  the  knowledge  of 
plaintiff  whom  they  knew,  as  they  resided  in  the  same  small  village,  and 
that  plaintiff  had  talked  about  the  accident  with  one  of  them  before 
the  trial. 

Hagen  t.  N.  Y.  C  t  H.  R.  ».  Co.,  too  App.  Div.  ai8;  01  N.  Y. 
Supp.  914. 

A  new  trial  should  not  be  denied  on  the  ground  that  the  evidence  could 
have  been  produced  on  the  trial,  when  there  was  no  reason  to  suppose 
it  was  material. 

Hess  *.  Sloane,  47  App.  Div.  585;  tt  N.  Y.  Supp.  666. 

Where  defendant,  in  an  action  for  trespass,  denied  that  the  timber  in 
question  was  taken  from  a  certain  lot,  as  alleged,  but  proceeded  to  trial 
upon  the  mutual  assumption  that  it  was  cut  on  said  lot,  laboring  under 
a  mistake  of  fact  as  to  its  boundaries,  his  failure  to  discover  until  after 
the  trial  that  the  trees  were  in  fact  cat  on  the  adjoining  lot  was  not 
due  to  a  lack  of  diligence  in  preparing  for  trial. 

People  y.  Motmes,  3a  App-  Div.  148;  53  N.  Y.  Supp.  939. 
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The  evidence  could  have  been  obtained  by  the  exercise  of  reasonable 
diligence,  where  the  newly- discovered  witness  was  an  old  friend  of  the 
moving  party,  residing  in  the  same  house  and  furnishing  her  groceries, 
and  went  to  the  trial  with  her  and  was  present  during  the  entire  taking 
of  the  evidence. 

Bridenbecker  v.  Bridenbecker,  75  App.  Div.  6;  77  N.  Y.  Supp.  802. 

When  the  principal  defense  to  an  action  on  a  fire  insurance  policy 
was  that  the  value  of  the  property  destroyed  was  less  than  claimed  by 
plaintiff,  a  new  trial  will  not  be  ordered  to  permit  defendant  to  comfute 
the  testimony  of  plaintiff's  brother,  through  whom  the  property  was 
purchased,  elicited  on  cross-examination,  that  he  paid  a  sum  which  was 
three  times  the  actual  price,  when  the  proofs  of  loss  named  the  pur- 
chaser, whose  residence  was  known  to  defendant,  and  there  was  time 
to  procure  the  evidence  of  the  vendor  before  the  close  of  the  trial. 

Simon  v.  Long  Island  Mutual  Fire  Ins.  Co.,  22  Misc.  471 ;  50  N.  Y. 
Supp.  736. 

After  defendant  was  defeated  on  his  counter-claim  for  certain  bonds 
on  the  ground  that  he  did  not  prove  that  plaintiff  was  not  entitled  to  re- 
tain them  as  security  for  notes  of  a  third  person,  on  which  defendant  was 
an  indorser,  a  new  trial  will  be  granted  for  evidence  that  the  notes 
had  been  paid  by  a  conveyance  of  land  from  sucti  third  person  to  plain- 
tiff, which  could  not  have  been  discovered  before,  because  the  agreement 
relative  thereto  had  been  kept  secret,  in  order  that  the  notes  might  be 
enforced  against  defendant. 

Stokes  v.  Stokes,  34  App.  Div.  423;  54  N.  Y.  Supp.  319. 

d.  Material. 

A  new  trial  will  not  be  granted,  if  it  is  apparent  from  an  examination  of 
the  affidavit  of  the  proposed  witness  that  it  is  extremely  doubtful  whether 
he  could  testify  to  anything  winch  would  be  admissible  upon  the  issues 
in  litigation. 

Baily  v.  Hornthal,  i  App.  Div.  44;  72  St.  Rep.  16;  36  N.  Y.  Supp.  1082. 

In  an  action  for  libel  in  publishing  that  plaintiff  was  arrested  for  for- 
gery, in  which  he  testified  that  he  had  never  been  arrested,  referring  to 
the  charge  in  the  article,  evidence  that  he  had  been  arrested  in  an  action 
for  conversion,  which  toad  been  voluntarily  discontinued  without  the 
payment  of  anything  by  him,  could  have  no  material  bearing  upon  the 
damages  sustained  by  reason  of  the  libel. 

Alliger  v.  Mail  Printing  Asso.,  47  St.  Rep.  303;  19  N.  Y.  Supp.  584. 

Evidence  as  to  the  validity  of  the  ticket  and  additional  contradiction 
of  plaintiff's  statement  as  to  when  and  where  he  purchased  it  will  no1. 
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-warrant  a  new  trial  of  an  action  for  a  wrongful  expulsion,  when  the 
only  issue  was  whether,  after  the  conductor  rejected  the  ticket  as  not 
good,  the  requisite  fare  was  tendered. 

Reiffeld  v.  Delaware  &  H.  Canal  Co.,  20  App.  Div.  635;  47  N.  Y.  Supp. 
aa6. 

Where  a  referee,  in  an  action  for  trespass,  has  held  that  plaintiff's 
south  line  is  United  by  a  certain  survey  made  on  a  partition  among  plain- 
tiff's grantors  and  that  he  acquired  no  title  south  of  a  township  line  as 
established  by  that  survey,  a  new  trial  will  not  be  granted  to  enable  plain- 
tiff to  prove  by  a  map,  discovered  since  the  trial,  made  for  the  State  prior 
to  the  aforesaid  survey,  that  the  surveyor  had  incorrectly  placed  the 
.  township  line,  since  the  true  location  of  the  line  is  immaterial  in  view  of 
the  referee's  decision. 

Litchfield  v.  Sisson,  43  Misc.  411;  89  N.  Y.  Supp.  338. 

A  new  trial  will  not  be  granted  «fter  the  affirmance  by  the  court  of 
appeals  of  a  judgment  for  a  son's  representatives  in  an  action  upon  an 
agreement  by  his  father  to  convey  to  him  a  certain  lot  upon  new  evi- 
dence of  want  of  consideration,  where  it  was  clear  that  he  intended  to 
give  his  son  a  deed  thereof,  and  the  only  question  in  controversy  was 
whether  his  intention  was  based  upon  the  son's  payment  of  4iis  debt  or 
upon  love  and  affection. 

Pawling  v.  Pawling,  13  App.  Div.  5;  43  N.  Y.  Supp.  149. 

In  an  action  against  a  street  railroad  for  killing  a  man  as  he  drove 
across  the  tracks  in  company  with  a  woman,  where  all  the  testimony 
showed  that  deceased,  and  not  the  woman,  was  driving  and  that  the  horse 
was  driven  at  a  steady  gait  and  there  was  nothing  to  indicate  that  the 
Accident  occurred  because  of  incompetent  driving,  new  evidence  of  the 
woman  that  she  was  driving,  and  that  deceased  knew  she  could  not  drive, 
and  that  they  were  laughing  and  talking,  neither  of  than  thinking  about 
the  street  car  tracks,  and  that,  just  before  the  car  struck  the  wagon,  de- 
ceased seized  the  reins,  but  too  laie,  has  no  important  bearing  upon  the 
-question  of  defendant's  liability. 

Lane  v.  Brooklyn  Heights  R.  Co.,  85  App.  Div.  8s ;  83  N.  Y.  Supp.  1057. 

As  the  condition  of  plaintiff  before  and  after  the  accident  could  only 
be  material  on  the  question  of  the  amount  of  damages,  where  the  recovery 
for  the  conceded  injuries  is  not  excessive  and  the  affidavits  that  she  was 
crippled  before  the  accident  are  controverted  by  opposing  affidavits,  a  new 
-trial  will  not  be  granted  thereon 

Haight  v.  Elmira,  43  App.  Div.  391 ;  59  N.  Y.  Supp.  193. 

In  an  action  to  recover  insurance,  where  the  insured  introduced  evi- 
dence that  the  property  burned  was  worth  a  certain  sum  and  testified 
that  he  thought  he  paid  that  much  for  it,  newly-discovered  evidence  of 
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the  vendor  that  he  received  only  one-third  of  that  m  it  rmmaterial 
and  not  groan  d  for  a  new  trial. 

Simon  v.  Long  Island  Mut.  F.  Ins.  Co.,  22  Misc.  47I;  5*  N.  Y.  Supp. 
736. 

Where,  in  an  action  on  a  fire  insurance  policy,  to  show  an  attempt  to 
set  fire  to  the  premises,  defendant  proved  an  unusual  position  and  flaming 
of  a  lamp  fifteen  days  before  the  fire,  which  was  explained  to  be  acci- 
dental by  a  man  who  testified  that  he  wa*  present  at  the  time  on  account 
of  a  sick  child  of  plaintiff's,  which  died  a  day  ot  two  afterward,  new 
evidence  that  the  child,  in  fact,  died  some  days  prior  to  the  unnatural 
burning  of  the  lamp  doe*  not  go  to  the  merits  of  the  case. 

Sprout  v.  Resolute  Fire  Ins.  Co.,  I  Lans.  71. 

In  an  action  for  injuries  caused  by  an  accumulation  of  snow  in  a  city 
street  photographs  of  the  place  of  the  accident  taken  _fter  the  situation 
had  been  changed  by  the  removal  of  part  of  the  snow  would  not  be 
ground  for  a  new  trial  as  they  would  probably  be  incompetent. 

Haight  v.  Elmira,  4a  App.  Div.  »' ;  59  N.  Y.  Supp.  193. 

When  the  reply  to  a  counterclaim  is  only  a  general  denial,  new  evidence 
of  a  settlement  or  payment  of  such  claim  is  not  material,  as  such  issue  is 
not  presented  by  the  pleadings. 

Wilcox  v.  Joslin,  32  St.  Rep.  423;  10  N.  Y.  Supp.  343. 

In  an  action  for  the  specific  performance  of  a  contract  for  the  exchange 
of  houses,  upon  the  discovery  that  nonprivate  buildings  were  being 
erectcl  near  plaintiffs  house,  a  new  trial  will  net  be  granted  to  establish 
a  new  defense,  not  pleaded,  of  fraud,  in  that,  pending  the  negotiations, 
plaintiff  falsely  stated  that  the  premises  in  his  vicinity  were  restricted  to 
private  dwellings. 

Broadbelt  v.  Loew,  at  Misc.  169;  47  N.  Y.  Supp.  73. 

e.  Cumulative, 

A  new  trial  for  newly-discovered  evidence  will  not  be  denied  because 
I  the  evidence  is  cumulative,  if  it  is  of  such  probative  force  that  it  might 

probably  change  the  result. 

Solowye  v.  Hazlett,  35  Misc.  197;  71  N.  Y.  Supp.  486. 

Benta  v.  Harris,  37  Misc.  6481  58  N.  Y.  Supp.  308. 

Keister  v.  Rankin,  34  App.  Div.  a88;  54  N.  V.  Supp.  174. 

Where  a  nonsuit  is  granted  on  the  ground  that  there  was  practically  no 
evidence  that  decedent  looked  and  listened  fcr  th*  approach  of  a  train, 
the  evidence  of  a  man,  who  saw  decedent  approach  the  crossing  and  saw 
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the  collision  and  saw  him  look  and  listen,  is  not  cumulative  and  new  evi- 
dence as  to  want  of  signals,  sharply  disputed  on  the  trial,  although 
cumulative,  night  product  a  different  result 

Clark  v.  N.  Y.  C  &  H.  R.  R.  Co.,  4  App.  Div.  331;  74  St  Rep.  183; 
38  N.  Y.  Supp.  563- 

The  fact  that  the  evidence  is  cumulative  does  not  afford  ground  for 
denying  defendant's  motion,  where  the  issues  are  within  narrow  limits  and 
it  can  hardly  be  said  that  the  weight  of  evidence  is  with  plaintiff  and  the 
facts  as  related  by  him  and  his  witnesses  are  extraordinary  and  challenge 
belief. 

King  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  45  App.  Div.  373;  60  N.  Y.  Supp.  1114. 

Where  the  position  of  the  infant  was  the  real  issue  and  the  verdict 
resulted  from  the  strong  numerical  preponderance  of  his  witnesses,  who 
swore  that  he  was  standing  on  the  sidewalk,  evidence  of  three  witnesses 
of  the  accident  that  he  was  standing  in  the  street,  tending  to  show  that 
he  was  injured  by  his  own  carelessness,  though  cumulative,  is  ground  for 
a  new  trial. 

BuOkin  v.  Ehret,  29  Abb.  N.  C.  6a;  20  N.  Y.  Supp.  731. 

A  new  trial  will  not  be  granted  to  a  defendant  on  evidence  merely 
cumulative  on  the  point  of  fraud,  simply  because  in  another  case  involv- 
ing the  same  facts,  in  which  the  evidence  was  admitted,  there  was  a 
smaller  verdict  in  proportion  to  the  amount  involved. 

Cheever  v.  Scottish  Union  &  Nat  fns.  Co.,  86  App.  Div.  331 ;  83  N.  Y. 
Supp.  73a. 

Where  the  testimony  is  close  and  sharply  conflicting  as  to  whether  a 
boy,  in  pursuit  of  a  football,  was  injured  by  reason  of  having  himself 
run  into,  or  of  having  been  run  down  by,  an  electric  car,  a  new  trial 
will  be  granted  defendant  upon  the  discovery  of  three  important  witnesses 
who  will  testify  in  support  of  its  claim,  though  their  evidence  is  cumu- 

Vollkommer  v.  Nassan  Electric  R.  Co.,  33  App.  Div.  88;  48  N.  Y. 
Supp,  37a. 

f.  Impeaching. 

Evidence  impeaches  a  witness  when  it  assails  his  general  credibility  or 
otherwise  weakens  the  force  of  his  testimony  and  detracts  from  the  weight 
to  be  given  to  it,  without  having  of  itself  probative  value  as  original 
evidence  upon  the  matter  at  issue. 

Keister  v.  Rankin,  34  App.  Div.  a88;  54  N.  Y.  Supp.  374. 

Although  new  evidence  may  tend  to  impeach  a  witness  it  is  ground  for 
a  new  trial,  when  its  mam  object  is  to  contradict  his  testimony  upon  a 
material  issue. 

Hess  v.  Sloane,  47  App,  Div.  585;  62  N.  Y.  Supp.  666. 
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Especially  when  the  witness  has  died  since  the  trial  will  the  court 
deny  a  new  ■trial  for  evidence  simply  tending  to  impeach  his  credibility. 

Duryee  v.  Dennisou,  5  Johns.  248. 

Proof  of  an  alibi  in  an  action  for  tort  is  not  matter  of  impeachment 
within  the  rnle  in  question. 

Seeley  v.  Chittenden,  4  How.  Pr.  265. 

In  an  action  to  recover  on  a  quantum  meruit  for  services  under  a 
contract  drawn  up  by  plaintiff  and  handed  to  defendant  on  the  ground 
that  the  amount  of  compensation  was  left  blank,  the  statement  of  the 
stenographer  that,  at  plaintiffs  request,  she  filled  in  the  amount  in  the 
contract,  as  it  merely  tend*  to  show  a  different  state  of  facts  from  that 
testified  to  by  plaintiff,  contradicts,  but  does  not  impeach  him. 

Keister  v.  Rankin,  34  App.  Div.  288;  54  N.  Y.  Supp.  274. 

Where,  in  an  action  on  a  note  claimed  by  defendant  to  be  without  con- 
sideration, plaintiff,  on  his  cross-examination,  testified  that  the  money 
given  for  it  was  taken  by  his  wife  from  his  mother's  body  at  her  death, 
defendant  is  not  entitled  to  a  new  trial  for  evidence  consisting  of  an 
affidavit  of  plaintiff,  in  the  appraisement  of  his  mother's  estate  for  the 
purpose  of  inheritance  taxation,  that  she  had  no  personal  estate 

Stewart  v.  J.  Harper  Bonnell  Co.,  20  Misc.  174;  45  N.  Y.  Supp.  935. 

In  an  action  for  assault,  evidence  of  statements  by  plaintiff,  that  she 
threw  a  box  at  defendant  and  ran  him  out  of  the  house  and  that  shortly 
before  she  had  hurt  herself,  but  would  make  him  pay  for  that,  does  not 
simply  impeach  her  veracity,  but  impeaches  the  good  faith  with  which 
the  action  was  brought  by  indicating  that  the  charge  was  a  trumped-up 

Moran  v.  Friedman,  88  Hun,  515;  69  St.  Rep.  74;  34  N.  Y.  Supp.  911. 
g.     Changing   result. 

Where  the  defense  of  no  funds  is  interposed  in  an  action  against  a  town 
for  injuries  caused  by  a  defective  highway,  evidence  that  it  was  not  the 
course  of  business  for  the  town  to  raise  funds  in  advance  for  highways, 
but  such  funds  were  obtained  from  a  bank  during  the  year  for  which 
bills  were  audited  and  put  in  the  next  tax  levy,  would  probably  have 
changed  the  result 

Reiss  v.  Town  of  Pelham,  30  Misc.  545 ;  62  N.  Y.  Supp.  607. 

A  new  trial  will  not  be  granted  to  permit  defendant  to  introduce  testi- 
mony to  prove  the  bad  character  of  plaintiff  in  a  slander  action,  where 
the  only  practical  effect  of  a  new  trial  will  be  to  permit  defendant  to 
make   another    effort    to    secure   a    verdict   for   nominal    or    diminished 

Carpenter  v.  Knapp,  74  Hun,  99;  57  St.  Rep.  745;  26  N.  Y.  Supp.  436. 

Where  defendant  denies  that  his  indorsement  was  given  in  exchange  for 

a  note  made  6y  him  to  plaintiff,  but  claims  that  it  was  without  considera- 
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tion  and  that  plaintiff  orally  released  him  from  liability  thereon,  a  letter 
from  defendant  alluding  to  plaintiff's  failure  to  meet  him  at  the  time 
and  place  of  the  alleged  release  to  make  the  exchange  of  notes,  found  in 
an  old  box  forgotten  by  plaintiff,  might  change  the  result 

Roundey  v.  Stillwell,  19  Misc.  415;  43  N.  Y.  Supp.  1132. 

When,  by  reason  of  the  public  retraction  of  a  libel  charging  a  married 
woman  with  elopement,  the  only  question  is  the  amount  of  damages  and 
the  judge,  in  his  charge,  commented  at  length  upon  her  chastity  and 
excellent  reputation,  evidence  that,  at  the  time  in  question,  she  was  carry- 
ing on  an  adulterous  intercourse  with  the  very  person  it  was  charged  she 
eloped,  would  effect  a  different  verdict 

Smith  v.  Matthews,  21  Misc.  150;  47  N.  Y.  Supp.  96. 

Admissions  that  defendant  never  promised  to  marry  her,  but  she  was 
going  to  make  him  pay  are  so  repugnant  to  her  interest  and  so  unneces- 
sary for  her  to  make  that  it  is  not  likely  that  such  evidence  would  be 
credited  and  change  the  result  of  a  breach  of  promise  action. 

Rich  r.  Mayer,  26  St.  Rep.  107;  7  Supp.  69. 

Where  the  evidence  is  almost  evenly  balanced  on  the  question  whether 
a  trespasser  was  kicked  from  the  platform  by  the  conductor  or  volun- 
tarily jumped  therefrom,  evidence  that  he  jumped  by  three  newly-dis- 
covered witnesses  of  the  accident  would  have  an  important  bearing  upon 
the  determination  of  the  case. 

Krink  v.  N.  Y.  C  &  H.  R.  R.  Co.,  45  App,  Div.  373;  °o  N.  Y.  Supp. 
1114, 

In  an  action  on  an  indemnity  bond,  in  Which  plaintiff  testified  that  he 
had  no  other  security,  the  discovery  by  the  only  defendant  served  from 
one  of  his  co-defendants,  that  the  indebtedness  secured  by  the  bond  had 
also  been  secured  by  the  debtor's  real  estate,  the  proceeds  of  which  were 
afterwards  applied  by  plaintiff  to  another  claim  against  the  debtor,  is 
ground  for  a  new  trial. 

American  Surety  Co.  v.  Crow,  17  App.  Div.  634;  45  N.  Y.  Supp.  279. 

Where  the  new  evidence  has  been  used  in  two  actions  of  the  same  kind 
since  the  trial,  in  one  of  which  plaintiff,  and  in  the  other  defendant, 
succeeded,  it  is  doubtful  whether  it  can  fairly  be  said  that  it  would  be 
likely  to  change  the  result 

Davis  v.  Grand  Rapids  Fire  Ins.  Co.,  7  App.  Div.  403;  39  N.  Y. 
Supp.  10 1 9. 

When  the  defense  to  an  account  was  that  plaintiff  had  accepted  one-half 
its  amount  in  full  satisfaction  thereof,  the  result  would  not  be  changed  by 
the  evidence  of  an  alleged  witness  to  the  transaction,  who  does  not 
recognize  plaintiff  when  confronted  by  him,  whose  character  is  question- 
able and  whose  story  does  not  explain  any  of  the  difficulties  of  defendant's 
position,  but  simply  adds  another  witness  to  his  claim. 

Cameron  v.  Leonard,  17  App.  Div.  127;  45  N.  Y.  Supp.  155. 
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FREEDMAN  eiauv.  OPPENHEIM. 

[ .  .Apt .  Div.  . . ;  92  N.  Y.  Supp.  878O 

{Supreme  Court,  Appellate  Division,  Second  Department.   March  17,  igo$.) 

Adverse  Possession — Evidence — Marketable  Title. 

On  an  issue  as  to  adverse  possession,  a  witness  testified  that  his 
father  did  not  live  on  the  land,  but  walked  over  it  once,  commenced 
to  clear  off  the  underbrush,  and  fixed  the  fences;  and  another  witness 
stated  that  he  knew  the  father  "went  on  and  took  possession."  There 
was  no  proof  that  at  the  time  of  such  acts  the  owner  of  the  record 
title  was  living  and.  of  sound  mind,  or  that  his  heirs  or  devisees 
were  at  such  times  under  no  legal  disability.  Held,  that  no  adverse 
possession  sufficient  to  show  a  marketable  title  was  established. 

Action  by  Betsie  Freedman  and  another  against  William  Op- 
penheim.    From  a  judgment  directing  the  specific  performance 


Note— Mabketablehess    or    Title   by    Adverse    Possession. 

In  Ottinger  v.  Strasburger,  33  Hun,  466  the  court  says:  "Whether  a 
title  depending  upon  oral  proof  to  establish  it  by  means  of  adverse  pos- 
session should  be  directed  to  be  taken  in  fulfillment  of  a  contract  of  this 
nature,  was  considered  in  Hartley  v.  James  (50  N.  Y.  38),  where  it  was 
said  in  a  general  way  that  "the  plaintiff  was  not  hound  to  accept  a  title 
resting  upon  adverse  possession.  *  *  *  But  this  point  was  not  in- 
cluded in  the  case  as  it  was  presented  to  the  court,  and  the  statement 
made  concerning  it  therefore  is  not  entitled  to  be  followed  as  authority. 
The  same  point  was  also  considered  in  Mott  v.  Matt  (68  N.  Y.  247), 
where  a  doubt  was  expressed  whether  a  purchaser  could  be  compelled  to 
take  a  title  depending  upon  adverse  possession  and  parol  proof  to  support 
it,  unless  in  a  case  beyond  all  reasonable  doubt  The  opinion  in  that 
case  was  delivered  by  the  same  judge  who  delivered  the  opinion  of  the 
court  in  the  preceding  case,  and  it  is  evident  from  this  expression  that  the 
earlier  case  was  not'  regarded  as  controlling  upon  this  subject." 

A  title  open  to  a  reasonable  doubt  is  not  a  marketable  one,  and  the 
court  cannot  make  it  one,  by  passing  upon  an  objection  depending  on  a 
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1905]  Freedman  ct  al.  v.  Oppenheim. 

by  the  defendant  of  a  contract  for  the  exchange  of  real  prop- 
erty, defendant  appeals.     Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT, 
WOODWARD,  JENKS,  and  HOOKER,  JJ. 

George  Edwin  Joseph,  for  appellant. 

Hugo  Hirsk,  for  respondents. 

Per  Curiam.  Upon  the  proof  offered  on  the  first  trial  of  this 
action,  the  title  to  the  property  which  the  plaintiff's  undertook 
to  convey  to  the  defendant  was  declared  by  this  court  to  be  such 
as  a  purchaser  should  not  be  compelled  to  accept.  Freedman 
v.  Oppenheim,  80  App.  Div.  487 ;  81  N.  Y.  Supp.  no.  Upon  the 
second  trial,  which  now  comes  up  for  review,  the  plaintiffs  at- 
tempted to  strengthen  their  proof  of  adverse  possession  in  ac- 
cordance with  the  suggestion  of  the  presiding  justice  in  his 

Markstabliness  op  Trrut  by  Annas!  Possession,— Continued. 

disputed  question  of  fact  or  a  doubtful  question  of  law,  in  the  absence  of 
the  party  in  whom  the  outstanding  right  is  vested. 

Fleming  v.  Bumham,  100  N.  Y.  1 ;  3  N.  E.  905. 

McCabe  v.  Kenny,  53  Hun,  514;  5  N.  Y.  Supp.  678. 

Faile  v.  Crawford,  30  App.  Div.  536;  5a  N.  Y.  Supp.  353. 

Where  the  title  by  adverse  possession  is  so  clear  that  the  court  should 
direct  a  jury  to  find  such  title,  it  is  considered  a  marketable  title. 

Abrams  v.  Rhoner,  44  Hun,  507;  9  St  Rep.  307. 

Shriver  v.  Shiver,  86  N.  Y.  575. 

But  a  title  resting  in  adverse  possession  may  be  sufficient  to  resist  an 
action  in  ejectment  and  yet  be  unmarketable. 

Simis  v.  McElroy,  160  N.  Y.  156;  54  N.  £.  674. 

In  Sinus  v.  McElroy,  160  N.  Y.  156;  54  N.  E.  674,  the  court  says:  "It 
is  important  to  bear  in  mind  that  the  controversy  is  not  between  the  party 
holding  or  claiming  under  the  record  title  and  the  plaintiff  claiming  ad- 
verse possession,  but  between  the  latter  and  a  purchaser  by  executory  con- 
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opinion  upon  the  first  appeal.  The  additional  proof  submitted 
for  this  purpose  does  not  seem  to  us  sufficient  to  warrant  a  ju- 
dicial decree  for  specific  performance.  It  does  not  really  estab- 
lish anything  more  than  was  established  upon  the  first  trial. 
The  alleged  adverse  possession  must  have  begun  about  May 
4,  1866,  when  Isaac  F.  Tyson  received  a  deed  of  the  property 
from  Maria  Nesmith  and  Thomas  Nesmith,  her  husband.  His 
son,  Robert  F.  Tyson,  testifies  that  his  father  did  not  live  on  the 
property,  but  that  he  walked  over  it,  and  at  one  time  commenced 
to  clear  off  the  undergrowth  there ;  that  there  was  no  house  on 
the  premises,  but  only  the  destroyed  foundation  of  a  house :  that 
he  did  not  put  up  any  fences,  the  fences  being  already  there,  but 
that  he  fixed  the  fences  at  various  times  after  he  purchased  the 
premises;  and  that  he  cut  wood  and  cut  underbrush.  None  of 
these  facts  are  inconsistent  with  possession  under  the  party  hold- 
ing the  record  title.  Nor  does  the  testimony  of  Mr.  Augustus 
Prentice,  to  the  effect  that  he  knew  that  Mr.  Tyson,  after  he 
purchased  the  property,  went  on  and  took  possession  of  it,  add 
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tract  to  recover  damages  for  his  refusal  to  accept  a  title  based  entirely 
on  such  adverse  possession.  The  holders  of  the  outstanding  record  title, 
if  any,  are  not  parties  *o  the  action  and  cannot  be  bound  by  the  judgment, 
and  hence  the  defendant,  if  compelled  to  accept  the  deed,  tendered,  might 
still  be  obliged  to  litigate  with  the  true  owners  the  question  of  title  as 
against  them.  When  the  controversy  assumes  the  form  of  an  action  in 
ejectment  against  the  party  in  possession  by  one  claiming  under  title  by 
record,  the  former  is  in  a  stronger  position  to  assert  his  right  than  when 
he  is  litigating  with  a  stranger  who  refuses  to  accept  his  title.  In  the 
former  case  adverse  possession  is  evidence  of  title  in  the  party  assert- 
ing it"  t 

A  mere  possibility  that  a  title  depending  upon  adverse  possession  might 
be  questioned  is  not  sufficient  to  render  it  unmarketable. 

Shriver  v.  Sfiriver,  86  N.  Y.  575. 
Ottinger  v.  Strasburger,  33  Hun,  466. 

The  title  tendered  need  not  in  fact  be  bad  in  order  to  relieve  a  vendee 
from  his  purchase,  but  it  must  either  be  defective  in  fact,  or  so  clouded  by 
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anything  to  the  strength  of  the  plaintiffs'  case.  It  is  merely  the 
statement  of  a  conclusion,  without  the  specification  of  any  of 
the  facts- upon  which  that  conclusion  is  founded,  save  that  Mr. 
Tyson  went  there  frequently  to  examine  the  place,  talked  about 
having  it  divided  up  into  lots,  and  cut  brush  thereon,  which  he 
had  burned.  Furthermore,  it  is  to  be  observed  that  there  is  no 
proof  in  the  case  that,  at  the  time  when  Isaac  Ty3on  did  any  of 
the  acts  to  which  reference  has  been  made,  the  owner  of  the 
record  title  was  living  and  of  sound  mind,  or  that  his  heirs  or 
devisees  were  at  such  times  under  no  legal  disability.  Under  all 
the  circumstances,  the  plaintiffs  have  not  negatived  the  possi- 
bility of  an  outstanding  claim  to  the  land  by  the  heirs  of  the  last 
holder  of  the  record  title,  and  this  act  forbids  the  court  from 
compelling  a  purchaser  to  accept  a  title  founded  alone  on  adverse 
possession. 

The  judgment  should  therefore  be  reversed. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  abide 
the  final  award  of  costs ;  HOOKER,  J.,  not  voting. 

Market  able  ness  at  Title  by  Adverse  Posses ston.    Continued 

apparent  defects,  either  in  the  record  or  by  proof  outside  of  the  record, 
that  prudent  men,  knowing  the  facts,  would  hesitate  to  take  it 

Greenblatt  v.  Hermann  144  N.  Y.  13;  6a  St.  Rep.  859, 

A  mere  possibility  that  their  heirs  or  any  person  in  existence  who  could 
make  claim  of  title  to  the  land  is  insufficient  upon  which  to  base  an  in- 
firmity of  title  in  land  sought  to  be  conveyed.  If  reliance  is  placed  upon 
such  fact  it  devolves  upon  the  person  raising  the  question  to  show  it  by 
proof  sufficient  to  raise  a  reasonable  doubt. 

Ruff  v.  Gerhard!,  73  App.  Div.  24s ;  76  K.  Y.  Supp.  743. 

If  the  existence  of  the  alleged  fact  which  is  claimed  or  supposed  to 
constitute  a  defect  in  or  cloud  upon  the  title  is  a  mere  possibility  or  the 
alleged  outstanding  right  is  but  a  very  improbable  or  remote  contingency, 
which,  according  to  ordinary  experience,  has  no  probable  basis,  the  court 
may  in  the  exercise  of  a  sound  discretion,  compel  the  purchaser  to  com- 
plete his  purchase. 

CambrdKng  v.  Purton,  125  N.  Y.  610;  26  N.  E.  907;  36  St.  Rep.  ioo. 
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If  the  title,  on  close  scrutiny,  is  not  free  from  reasonable  doubt,  which 
indicate  probable  danger,  sufficient  to  caution  a  prudent  man  against 
hostile  claims  of  others,  specific  performance  will  not  be  decreed. 

Schntta  v.  Rose,  65  How.  Pr.  75. 

Where  the  period  of  occupancy  has  extended  over  half  a  century  and 
doting  that  time  ithere  baa  been  peaceable  enjogvnent  with  no  claim, 
adverse  to  the  title,  asserted  against  such  possession,  a  case  is  presented 
where  Hhe  contingency  of  the  tkile  ever  being  attacked  is  so  remote  as  to  be 
a  matter  of  pure  speculation  and  conjecture  and  there  is,  therefore,  a 
marketable  title. 

Ruff  v.  Gerhardt,  73  App.  Div.  345 ;  76  N.  Y.  Sit  pp.  743. 

Where  the  title  depends  on  adverse  possession  and  there  is  some  rea- 
sonable ground  of  evidence  shown  in  support  of  an  objection  to  the  title, 
or  where  the  title  depends  on  a  matter  of  fact  which  is  not  capable  of 
satisfactory  proof,  or,  if  capable  of  that  proof,  yet  is  not  so  proved,  the 
title  is  not  marketable. 

Shriver  v.  Shriver,  86  N.  Y.  575. 

If  the  title  of  the  mortgagor  is  good  by  adverse  possession  a  purchaser 
at  foreclosure  sale  will  be  compelled  to  take  the  property. 

Grady  v.  Ward,  ao  Barb.  543. 

A  marketable  title  by  adverse  possession  is  not  shown  where  there  is  a 
failure  to  negative  the  possibility  if  an  outstanding  claim  to  the  land  by 
the  heirs  of  the  former  owner,  as  to  whom  the  adverse  possession  was 
open  to  contingencies  of  remaindership  and  infancy. 

Simis  v.  McEIroy,  160  N.  Y.  156;  54  N.  E.  674. 

A  clear  adverse  possession  for  twenty  years  makes  a  title  which  a  pur- 
chaser at  a  judicial  sale  may  not  refuse. 

Shriver  v.  Shriver,  86  N.  Y.  575. 

The  vendee  in  a  contract  of  sale  refused  to  take  title  upon  the  ground 
that  the  interest  of  one  of  the  heirs  of  a  former  owner  of  the  property 
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was  still  outstanding;.  It  appeared  that  the  vendor  and  his  predecessors 
in  title  had  for  more  than  forty  years  occupied  the  premises  under 
written  instruments,  adversely  to  such  outstanding  interest,  and  that  for 
sixty  years  prior  thereto  the  title  had  never  been  questioned.  The  court 
considered  that  the  vendor  had  acquired  by  adverse  possession  a  good 
marketable  title, 

Kahn  v.  Mount,  46  App.  Div.  84 ;  61  N.  Y.  Supp.  358. 

is  open  to  judicial  doubt  is  not  a 

Shriver  v.  Sfcriver,  86  N.  Y.  575. 

Where  property  has  been  held  under  claim  of  title  for  many  years  and 
where  it  is  almost  necessary  to  be  presumed  that  if  there  were  any  out- 
standing claims  they  would  have  been  asserted  the  court  is  justified  in 
coming  to  the  conclusion,  where  it  appears  that  for  sixty  years  there  has 
been  a  claim  of  title  by  adverse  possession  by  one  against  whom  there  has 
been  no  suggestion  of  a  conflicting  claim,  that  that  person  has  acquired  a 
good  and  marketable  title. 

Hamershlag  v.  Duryea,  58  App.  Div.  288;  68  N.  Y.  Supp.  1061. 

In  an  action  for  specific  performance,  the  mere  fact  that  the  vendor 
and  his  predecessors  have  been  in  undisturbed  possession  for  more  than 
twenty  years,  without  proof  that  the  entry  was  under  a  particular  con- 
veyance, exclusive  of  any  other  right,  does  not  of  itself  warrant  a  deter- 
mination that  their  title  has  become  perfect,  through  advene  possession, 
under  a  written  conveyance  as  against  the  true  owner. 

Heller  v.  Cohen,  154  N.  Y.  apn;  48  N.  E.  5*7. 

Where  a  rational  doubt  exists  as  to  whether  a  vendee  may  not  be  called 
upon  to  defend  and  to  produce  proof  in  support  of  the  title,  the  title  is 
not  marketable. 

Shriver  v.  Shriver,  86  N.  Y.  375. 
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Appellate  Division.  [March, 

HILDERBRANDT  v.  FALLOT. 

[. .  Misc.  - . ;  92  N.  Y.  Supp.  804.] 

(Supreme  Court,  Appellate  Term,  March  21,  IO05.) 

1.  Payment — Taking  or  Note. 

The  taking  by  a  creditor  of  the  debtor's  note  for  an  existing  in- 
debtedness does  not  merge  or  extinguish  the  indebtedness,  but  *he  note 
is  merely  evidence  of  the  debt ;  and,  when  default  is  made  in  pay- 
ment, the  creditor  may  sue  upon  the  original  demand,  and  bring  the 
note  into  court,  to  be  delivered  up  on  the  trial. 

:.  Contracts — Extension  of  Time-   Consideration. 

A  promise  to  extend  the  time  of  payment  of  a  ddbt  is  not  binding 
when   not   supported   by   a    sufficient   consideration. 


Note— Effect  of  Taking  Note  for  Debt. 

a.  Taking  debtor's  own  note. — 138. 

1.  Extension  of  time. — 138. 

2.  As  payment. — 141. 

3.  Production  of  note  at  trial— 143. 

4.  Where  receipt  in  full  is  given. — 143. 

5.  Effect  on  sureties'  liability. — 143. 

6.  Where  goods  are  obtained  through  fraud. — 14 

7.  Result  of  compromise. — 144. 

8.  Non-negotiable  note. — 144. 

0.  Void  note. — 144. 

b.  Note  of  third  person.— 145. 

1.  As  Payment.— 145. 

(1)  On  precedent  debt. — 145. 

(a)  On  contemporaneous  debt. — 148. 

2.  Extension  of  time. — 150. 

c  Individual  note  of  partner  or  joint  debtor. — 15a 
d.  Note  of  agent.— 151. 

c.  Of  executor  or  administrator. — 153. 


.  Taking  debtor's  own  note. 
I.  Extension   of  time, 
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Hilderbrand*    v.    Fallot. 


Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth 
District. 

Action  by  Emil  Hilderbrandt  against  Oscar  Fallot.  From  a 
judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  SCOTT,  O'GORMAN,  and  BLANCHARD, 
JJ- 

Louis  Wendel,  for  appellant. 

P.  M.  Pelletreau,  for  respondent. 

Blanc  hard,  J.  The  plaintiff  loaned  the  defendant  several 
sums  of  money,  some  of  which  was  returned ;  and,  upon  an  adjust- 
ment of  their  accounts,  there  remained  due  to  the  plaintiff  $400, 

Effect  of  Taking  Note  fob  Debt, — Continued. 

The.  taking  by  a  creditor  of  a  debtor's  note  for  an  existing  indebtedness 
does  not  merge  or  extinguish  the  indebtedness;  the  note  is  simply  evi- 
dence of  the  debt,  and  its  operation  is  only  to  extend  the  time  of  payment 

Hill  v.  Beebe,  13  N.  Y.  556. 
Pratt  v.  Coman,  37  N.  Y.  440. 
Tagger  Iron  Co.  v.  Walker,  76  N.  Y.  521. 

Guilford  v.  Mullein,  85  Hun,  489;  66  St.  Rep.  760;  33  N.  Y.  Supp.  134- 
Novelty  Manuf.  Co.  v.  Conncll,  88  Hun.  254;  68  St.  Rep.  697;  34  N. 
Y.  Supp.  717. 
Putnam  v.  Lewis,  S  Johns.  389. 
Hughes  v.  Wheeler,  8  Cow.  77. 

Stevenson  v.  Dunn,  3  Misc.  554;  52  St  Rep.  523;  23  N.  Y.  Supp.  322. 
Martens-Turner  v.  Mackintosh,  17  App.  Div.  419;  45  N.  Y.  Supp.  27^. 
Fleischmann  v.  Stern,  90  N.  Y.  no. 
Sturz  v.  Fischer,  19  App.  Div.  108;  45  N.  Y.  Supp.  1009. 
Horowitz  v.  Brodowsky,  24  Misc.  731 ;  S3  N.  Y.  Supp.  815. 
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for  which  the  defendant  gave  the  plaintiff  his  promissory  note. 
The  note  was  dated  April  15,  .1894,  but  both  parties  conceded  on 
the  trial  that  the  date  should  be  1904,  and,  as  originally  drawn, 
"due  no  time."  The  following  September  the  defendant  struck 
out  the  words  "no  time,"  and  wrote  instead  "May  1st,  1905." 
He  claims  the  time  was  extended  by  agreement.  This  the  plain- 
tiff denies.  In  any  event,  there  was  no  consideration  for  the 
extension.  The  plaintiff  sued  the  defendant  in  this  action  to  re- 
cover for  money  loaned,  disregarding  the  note.  The  defendant 
pleaded  the  outstanding  note  in  the  hands  of  the  plaintiff,  and 
that  it  was  not  due,  and  that  the  action  was  prematurely  brought. 
Such  was  the  issue.  The  trial  court  gave  judgment  for  the 
plaintiff,  and  the  defendant  appeals. 

It  is  the  well-settled  law  of  the  state  that  the  taking  by  a 
creditor  of  the  debtor's  note  for  the  existing  indebtedness  does 
not  merge  or  extinguish  the  indebtedness.     The  note  is  simply 

Effect  of  Taking  Note  for  Debt,— Continued. 

The  acceptance  of  a  negotiable  note  due  at  a  future  daj,  though  not  re- 
ceived in  payment  of  the  original  debt,  suspends  the  right  of  action  on 
the  original  debt  until  the  note  becomes  due. 

Pratt  v.  Coroan,  37  N.  Y.  440. 

Putnam  v.  Lewis,  8  Johns.  389. 

Giving  a  promissory  note  is  no  payment  of  a  book  debt 

Putnam  v.  Lewis,  8  Johns.  380. 

A  negotiable'  note,  with  sureties  taken  by  a  landlord  from  his  tenant 
after  a  distress  for  the  amount  claimed  as  rent;  payable  in  sixty  days, 
under  an  agreement  to  relinquish  the  distress  and  not  to  re-enter  or  dis- 
train within  sixty  days,  is  a  collateral  security  only,  and  not  a  payment, 
the  note  not  having  been  negotiated 

Lewis  v.  Lozee,  3  Wend.  79. 

Whether  the  taking  of  a  renewal  note  is  in  payment,  or  merely  in  ex- 
tension, of  the  original  obligation  represented  by  the  original  note,  de- 
pends upon  the  intentions  of  the  parties  as  manifested  by  the  facts  and 
circumstances  attending  the  transaction. 

Matter  of  Utica  Nat  Brewing  Co.,  154  N.  Y.  a68;  48  N.  E.  521. 
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evidence  of  the  debt,  and  when  default  is  made  in  the  payment 
the  creditor  may  sue  upon  the  original  demand,  and  bring  the 
note  into  court,  to  be  delivered  up  on  the  trial.  This  is  what  was 
done  in  this  case,  and  the  note  in  question  is  a  part  of  the  record. 
Even  admitting  that  the  plaintiff  promised  to  extend  the  time 
of  payment  of  the  note  to  May  I,  1905,  as  claimed  by  the  defend- 
ant, such  promise  was  not  binding  upon  the  plaintiff,  for  the 
reason  that  the  promise  was  not  supported  by  sufficient  consid- 
eration. In  the  case  of  Parmelee  v.  Thompson,  45  N.  Y.  58 ;  6 
Am.  Rep.  33,  the  court  says,  "A  promise  to  extend  the  time  of 
payment  of  a  debt  is  void,  unless  founded  upon  a  good  considera- 
tion." To  the  same  effect  is  Blake  v.  Clausen,  10  App.  Div. 
223;  75  St.  Rep.  1168;  41  N.  Y.  Supp.  772,  affirmed  in  158  N.  Y. 
7V>  53  N.  E.  1 123. 

It  follows  that  the  judgment  must  be  affirmed,  with  costs. 
All  concur. 

Effsct  or  Taxing  Note  for  Drbt, — Continued. 

Where  a  promissory  note  is  delivered  back  to  the  maker,  by  the  holder, 
upon  taking  from  him  a  new  note  for  the  same  amount,  no  action  can  be 
maintained  upon  the  first 

Neff  v.  Chtte,  13  Barb.  466. 


Id  Rice  v.  Dewey,  54  Barb.  455,  the  court  says:  "It  is  well  settled  that 
a  new  promise  to  pay  ts  no  defense  to  an  action  brought  upon  the  orig- 
inal obligation,  although  expressly  agreed  to  be  taken  as  payment,  *  *  * 
the  reason  being  that  there  is  no  consideration  for  the  promise  to  receive 
the  new  promise  in  payment.  When  this  reason  does  not  apply,  the  rule 
no  longer  prevails.  If  any  new  or  additional  security  or  other  benefit 
is  obtained  by  the  plaintiff,  or  any  detriment  sustained  by  the  defendant, 
by  the  new  agreement,  the  defense  is  perfect." 

"The  taking  of  a  note,  either  of  a  debtor  or  of  a  (bird  person,  for  a 
precedent  debt  is  no  payment  unless  it  be  expressly  agreed  to  take  the 
note  as  payment  and  to  run  the  risk  of  its  being  paid;  or  unless  the 
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Effect  of  Taking  Note  fob  Debt, — Continued. 

creditor  parts  with  the  note,  or  is  guilty  of  laches  in  not  presenting  it 
for  payment" 

Elwood  v.  Deifendorf,  5  Barb.  308. 

Reehl  v.  Martens,  40  App.  Div.  231 ;  57  N.  Y.  Supp.  1059. 

Where  a  debtor  gives  his  note,  endorsed  by  a  third  person,  as  further 
security,  for  a  part  of  the  debt,  whioh  is  accepted  by  the  creditor,  in  full 
satisfaction  of  all  demands,  it  is  a  valid  discharge  of  the  whole  debt,  and 
it  may  be  pleaded  in  bar  as  an  accord  and  satisfaction. 

Boyd  v.  Hitchcock,  ao  Johns.  76. 

A  negotiable  note  may  operate  sub  modo,  to  satisfy  a  debt;  as  for  the 
purpose  of  enabling  a  surety  to  bring  an  action  for  money  paid,  against 
the  principal. 

Elwood  v.  Deifendorf,  5  Barb.  398. 

Witherby  v.  Mann,  11  Johns.  518. 

New  York  State  Bank  v.  Fletcher,  5  Wend.  85. 

The  payment  of  a  part  of  a  judgment  debt,  and  the  giving  of  the  debt- 
or's own  notes  for  a  part  of  the  balance  will  not,  without  a  satisfaction  or 
release,  discharge  the  indebtedness,  although  received  in  full  payment 
and  satisfaction. 

Moss  v.  Shannon,  1  Hilton,  175. 

A  mortgagor  gave  to  a  mortgagee  a  promissory  note,  which  when  paid 
it  was  agreed  should  operate  as  a  payment  on  the  bond  secured  by  the 
mortgage.  The  mortgagee  procured  the  note  to  be  discounted  at  a  bank 
and  thereafter  assigned  the  securities.  In  an  action  to  foreclose  the  mort- 
gage it  appeared  that  the  note  remained  unpaid  in  the  hands  of  the  bank. 
It  was  held  that  the  transfer  of  the  note  operated  as  a  payment  pro  tanto 
so  long  as  it  remained  in  the  hands  of  a  third  party  and  could  not  be 
delivered  up  by   the   mortgagee. 

Fitch  v.  McDowell,  14s  N.  Y.  498;  40  N.  E.  205;  65  St.  Rep.  369. 

Where  promissory  notes  bearing  interest  are  given  and  received  in 
payment  of  interest  due  upon  a  mortgage,  a  demand  not  drawing  interest 
being  thus  converted  into  a  debt  on  interest,  this  is  a  good  consideration 
for  the  agreement  of  the  holder  of  the  mortgage  to  accept  the  notes  in 
payment. 

Rice  v.  Dewey,  54  Barb.  455. 

The  acceptance  of  a  note  after  a  conversion  has  taken  place  will  not 
bar  an  action  for  the  conversion  unless  the  note  was  agreed  to  be  ac- 
cepted in  payment  or  satisfaction  of  such  cause  of  action. 

Mott  v.  Cook,  10  St.  Rep.  590. 

Person  v.  Civer,  29  How.  Pr.  432. 
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The  surrender  to  a  party  of  his  own  past  due  negotiable  note,  and  tak- 
ing in  lieu  (hereof  a  negotiable  note  before  its  maturity,  is  a  sufficient 
parting  with  value  to  constitute  the  party  a  bona  fide  holder  of  the  tatter 
note. 

Pratt  v.  Coman,  37  N.  Y.  440. 

3.  Production  of  note  at  trial. 

Where  a  negotiable  note  is  given  for  a  prior  debt  an  action  cannot  be 
maintained  on  the  original  dety  unless  it  is  shown  that  the  note  has  been 
lost,  or  is  produced  and  cancelled  at  the  trial 

Burdick  v.  Green,  15  Johns.  247. 

Central   City  Bank  v.  Dana,  33  Barb.  ago". 

Holmes  v.  D'Camp,  1  Johns.  34. 

Where  the  defendant  alleges  that  a  note  made  by  a  third  person  was 
given  by  rhc  defendant  to  the  plaintiff  and  was  accepted  by  him  in  pay- 
ment of  the  debt,  the  plaintiff  may  show  that  he  did  not  in  fact  accept 
the  note  in  payment;  but  even  then  if  he  took  the  note  upon  a  condition 
which  has  not  been  fulfilled,  and  which  therefore  rendered  it  ineffectual 
to  discharge  the  original  obligation,  be  must  produce  die  instrument  upon 
the  trial,  or  give  a  sufficient  reason  for  not  producing  it,  before  he  can 
recover  the  amount  of  his  debt 

Holmes  v.  D'Camp,  1  Johns.  35. 

Reehl  v.  Martens,  40  App.  Div.  331 ;  57  N.  Y.  Supp.  1059, 

4.  Whert  receipt  in  full  is  given. 

Merely  taking  a  note  and  giving  a  receipt  in  full  is  not  alone  sufficient 
to  establish  an  agreement  to  receive  the  note  in  extinguishment  of  the 
debt 

Higby  v.  N.  Y.  &  Harlem  R.  Co.,  3  Bos.  407. 

Schennerhorn  v.  Loines,  7  Johns.  311. 

5.  Effect  on  sureties'  liability. 

If  the  principal  debtor  give  to  the  creditor  his  negotiable  note  for  the 
debt  payable  one  day  after  date,  the  surety  is  thereby  discharged,  and  it 
is  not  competent  for  the  creditor  to  prove  that  the  note  was  not  in- 
tended as  a  mere  memorandum  and  was  not  to  operate  as  an  extension 
of  credit. 

Fellows  v.  Prentiss,  3  Den.  512. 
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After  the  maturity  of  a  note  signed  by  the  defendant  as  surety  and 
held  by  plaintiff  who  had  knowledge  of  the  suretyship,  the  principal  debtor 
executed  a  new  note  which  was  endorsed  by  plaintiff,  discounted  and  the 
avails  paid  to  him.  When  the  note  matured  a  small  payment  was  made 
by  the  principal  and  a  new  note  given.  In  an  action  on  the  original  note 
it  was  held  that  there  was  an  implied  agreement  to  extend  the  time  of 
payment,  which  being  done  without  the  knowledge  or  consent  of  de- 
fendant, discharged  him  from  liability  notwithstanding  the  fact  that  the 
note  in  suit  was  not  surrendered. 

Hubbard  v.  Gumey,  64  N.  Y.  457. 

6.  Where  goods  are  obtained  through  fraud. 

Where  parties  fraudulently  purchased  goods  upon  credit  for  which  they 
gave  their  promissory  note  due  at  a  future  day,  the  vendor  upon  discover- 
ing the  fraud,  may  waive  the  tort,  and  bring  his  action  immediately  for 
goods  sold  and  delivered. 

Wigand  v.  Siehel,  3  Keyes,  120;  33  How.  174;  4  Abb.  App.  Dec.  59a. 

7.  Result  of  compromise. 

Where  a  note  is  taken,  as  the  result  of  a  settlement  and  compromise,  the 
anterior  matters  are  merged  in  it,  and  an  action  should  be  brought  upon 
the  note,  and  not  upon  the  prior  indebtedness. 

Leland  v.  Manning,  4  Hun,  7. 

8.  Non-negotiable  note. 

The  acceptance  by  a  creditor  of  tfae  debtor's  non-negotiable  note  does 
not  extend  the  time  of  payment 
Webster  v.  Bainbridge,  13  Hun,  180. 

9,  Void  note. 

Where  a  usurious  note  is  given  as  a  substitute  for  a  valid  note  which 
was  destroyed  by  the  parties  an  action  lies  on  the  original  note. 

Hughes  v.  Wheeler,  8  Cow.  77. 

Where  the  holder  of  a  new  note  which  had  been  substituted  in  the  place 
of  a  former  one  brought  his  action  upon  it  and  the  maker  put  in  a  sworn 
answer  in  which  he  alleged  that  the  new  security  was  void  for  usury;  it 
was  held  that  in  a  subsequent  suit  brought  against  him  to  enforce  his 
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liability  upon  the  original  security  be  should  not  be  permitted  to  deny 
what  he  then  alleged  on  oath  was  true;  and  that  if  it  was  true,  there  was 
no  valid  satisfacton  of  the  debt 

Shcppard  v.  Hamilton,  29  Barb.  156. 

Loeschigh  v.  Blunt,  I  Daly,  49. 

Including  usury  in  new  notes  by  way  of  renewal  of  other  valid  notes, 
free  from  snch  taint,  does  not  prevent  a  recovery  of  the  sum  actually  due 

Where  property  is  given  in  exchange  for  notes,  void  in  theeir  inception 
for  usury,  the  property  so  given  in  exchange  may  be  recovered,  and  the 
exchange  rescinded  on  the  discovery  of  the  nature  of  the  notes, 
upon  the  valid  notes,  although  the  original  notes  were  surrendered  when 
the  new  notes  were  given. 

Winsted  Bank  v.  Webb,  39  N.  Y  335. 

b.  Note  of  third  person. 

1.  At  payment 
(I).  On  precedent  debt. 

There  is  no  presumption  of  the  discharge  of  a  precedent  debt  by  the  de- 
livery to  and  acceptance  by  the  creditor  of  a  note  of  a  third  person  on 
account  of  k,  bat  the  fact  depends  upon  evidence  for  its  support. 

Glenn  v.  Burrows,  gf  Hun,  602. 

Tobey  v.  Barber,  5  Johns.  68, 

Noel  v.  Murray,  13  N.  Y.  167. 

N.  Y.  Stale  Bank  v.  Fletcher,  5  Wend.  65. 

The  burden  of  showing  that  the  note  of  a  third  person  was  taken  by 
the  creditor  in  payment  or  satisfaction  of  a  precedent  debt  is  upon  the 
debtor. 

Noel  v.  Murray,  «  N.  Y  167. 

In  Gary  v.  White,  52  N.  Y.  138,  it  was  1>eld  AM  the  mere  talcing  of 
collateral  security  on  time  is  not,  per  se,  and  in  the  absence  of  any  r,-ree» 
ment  beyond  it,  an  extension  of  time  for  the  payment  of  the  original  debt 

Taking  the  note  of  a  third  person  for  an  existing  debt  is  not  a  pay- 
ment, unless  the  creditor  agrees  to  receive  it  in  payment 

Vail  v.  Foster,  4  N.  Y.  3". 

Glenn  v.  Burrow*,  37  Hun,  6a*. 
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It  has  been  held  that  the  taking  of  a  note  of  a  third  person  by  the 
sheriff  upon  an  execution,  by  the  consent  of  the  plaintiff,  as  payment  of 
the  execution,  is  equivelent  to  the  payment  of  money. 

Clark  v.  Pinney,  6  Cow.  301. 

Van  Ostrand  v.  Reed,  I  Wend.  434. 

Ordinarily  the  surrender  by  a  creditor  to  the  debtor  of  the  promissory 
note  of  the  latter  on  the  acceptance  of  a  note  of  a  third  person  for  the 
amount  is  prima  facie  evidence  that  it  is  taken  in  satisfaction  of  the  note 
surrendered. 

Youngs  v.  Lee,  12  N.  Y.  551. 

Pratt  v.  Coman,  37  N.  Y.  440. 

Phoenix  Ins.  Co.  v.  Church,  81  N.  Y.  218. 


But  whether  the  original  debt  is  discharged  depends  upon  the  ii 
of  the  parties   as   evidenced   by   the   agreement   and  circumstances   under 
which  the  note  and  the  surrender  was  made. 

Glenn  v.  Burrows,  37  Hun,  603. 


A  finding  by  a  referee  that  an  account  for  goods  sold  "was  duly  paid 
by  the  defendants,  by  the  delivery  by  the  said  defendants  to  said  plaintiffs, 
and  the  acceptance  of  by  said  plaintiffs  of  the  note  of  M.  &  Co,"  is  not 
sufficient  to  authorize  the  conclusion  of  payment. 

Crane  v.  McDonald,  45  Barb.  354. 

The  acceptance  in  full  satisfaction  by  a  creditor  of  the  note  of  a  third 
person  for  the  whole  amount  due  on  a  previous  note  given  by  his  debtor, 
is  an  extinguishment  of  the  original  consideration,  and  is  a  bar  .to  an 
action  on  the  original  note. 

Booth  v.  Smith,  3  Wend.  67, 

The  defendants  being  indebted  to  the  plaintiff  for  goods  sold,  gave  hi.n 
the  promissory  note  of  a  third  person,  which  was  received  by  him  in  full 
payment  and  discharge  of  the  debt.  The  maker  of  the  note  was  insolvent 
at  the  time  the  note  was  delivered,  though  this  fact  was  not  known  to 
the  parties.  It  was  held,  that  it  was  a  case  of  mutual  mistake  of  fact, 
and  that  plaintiff  was  entitled  to  recover  on  the  original  debt 

Roberts  v.  Fisher,  43  N.  Y.  150. 

The  plaintiff  made  a  written  contract  to  sell  to  the  defendant  certain 
land,  at  a  certain  price,  to  be  paid  at  specified  times.  On  he  day  of  the 
date  of  the  contract,  the  plaintiff  received  from  the  defendant  the  note  of 
a  third  person,  indorsed  by  the  defendant  The  plaintiff  endorsed  upon 
the  contract,  as  received  thereon,  this  note.  The  note  was  not  paid  or 
protested.     Plaintiff  brought  suit  for  the  amount  due  on  the  contract. 
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being  [he  amount  due  on  the  note.  The  contract  provided  for  money 
payments.  It  was  held  that  the  note  having  been  taken  on  a  precedent 
debt,  was  not  to  be  deemed  to  be  taken  in  payment 

Whhaker  v.  Whitaker,  4  Hun,  810. 

Where  a  creditor  receives  a  draft  from  bis  debtor  upon  a  third  person 
for  a  given  sum  alleged  by  the  debtor  to  be  due  within  a  few  days,  and 
the  creditor  takes  the  notes  of  such  third  person,  payable  in  six  and  nine 
months,  foe  makes  tbe  debt  his  own,  and  in  case  of  nonpayment  of  the  notes 
cannot  call  upon  his  debtor  for  the  amount  of  the  draft. 

Southwkk  v.  Sax,  9  Wend.  122. 

Where  the  issue  in  an  action  was  whether  a  note  of  a  third  person  had 
been  taken  by  plaintiff  in  payment  of  defendant's  account,  a  receipt  by 
plaintiff's  son,  acknowledging  that  it  had  been  received  in  full  payment 
the  son  having  been  authorized  to  accept  the  note  but  not  to  sign  any 
writing  acknowledging  full  payment,  was  not  competent  evidence. 

Goldman  v.  Brandt,  25  St  Rep.  864;  5  N.  Y.  Supp.  42a 

W.here  a  note  of  a  third  person  was  taken  and  a  receipt  in  full  given  by 
tbe  plaintiff,  it  was  held,  that  it  was  a  question  of  fact  for  the  jury  to 
decide,  under  all  the  circumstances,  whether  there  was  a  special  agree- 
ment to  receive  the  note  in  payment. 

Johnson  v.  Weed,  9  Johns.  31a 

A  receipt  for  the  note  of  a  third  person  is  explainable,  unless  it  be 
Mated  in  it  that  it  is  received  in  full  payment  of  the  debt  or  demand  on 
which  it  is  to  be  applied. 

Howard  v.  Norton,  65  Barb.  161. 

Where  a  president  of  a  bank,  who  is  the  maker  of  an  endorsed  note 
discounted  by  it,  procures  a  third  person  cognizant  of  the  facts  ,tO  make 
a  new  note  of  the  same  amount,  which  he  indorses  and  exchanges  for  his 
own,  and  delivers  that  to  the  maker  of  the  new  note  for  his  security, 
making  entries  in  the  books  of  the  bank  indicating  that  the  first  note  is 
paid  and  the  second  discounted,  it  was  held,  that  the  first  note  was  not 
paid,  but  remained  in  force  against  both  maker  and  endorsers. 

Highland  Bank  v.  Dubois,  5  Den.  558. 

The  giving  a  new  note  by  an  indorser  for  the  amount  due  upon  the 
original  note,  such  note  being  left  with  the  holder  as  security,  does  not 
amount  to  payment  of  the  latter. 

East  River  Bank  v.  Buttcrworth,  45  Barb.  476;  30  How.  444. 
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A  refusal  to  charge  on  request  that  the  taking  of  a  note  of  a  third 
person  indorsed  without  -recourse  constitutes  a  payment,  and  that  the 
writing  must  control  any  oral  statements  made  at  the  time  is  correct 

Herold  v.  Fleming,  17  Mdsc.  581 ;  75  St.  Rep.  95 ;  40  N.  Y.  Supp,  690. 

(2).  On  contemporaneous  debt 

Where  a  creditor  accepts  the  note  of  a  third  party  for  a  debt  contracted 
contemporaneously,  the  presumption  is  that  it  was  taken  in  payment,  and 
the  burden  of  proving  the  contrary  rests  upon  him  who  asserts  it 

Noel  v.  Murray,  13  N.  Y.  167. 

Whitbeck  v.  Van  Ness,  11  Johns.  408. 

Dibble  v.  Richardson,  171  N.  Y.  131. 

Shaw  v.  Republic  Life  Ins.  Co.,  69  N.  Y.  386. 

The  presumption  that  a  note  of  a  third  party  h  taken  as  payment  upon 
the  sale  of  goods  is  rebutted  by  evidence  of  a  contrary  agreement  or 
understanding  of  the  parties,  which  may  be  inferred  from  their  subsequent 
conduct  in  respect  to  such  transaction. 

Youngs  t.  Stahdin,  34  N.  Y.  25& 

Where,  upon  the  sale  of  goods,  the  note  of  a  third  person  is  expressly 
received  as  payment  therefor  k  will  have  the  legal  effect  as  payment 
although  the  purchaser  endorses  the  note. 

Soffe  v.  Gallagher,  3  E.  D.  Smith,  507. 

Where  on  the  sale  of  goods,  the  vender  delivers  to  the  vendor  the 
promissory  note  of  a  third  party,  which  he  refuses  to  endorse,  it  is  to  be 
considered  as  payment 

Breed  v.  Cook,  15  Johns.  241. 

If  the  purchaser  indorses  the  note  of  a  third  person  given  upon  the  sale 
of  goods  it  will  operate  as  absolute  payment  unless  fae  has  due  notice  of 
dishonor. 

Soffe  v.  Gallagher,  3  E.  D,  Smith,  507. 

A.  offered  to  give  B.  ninety  dollars  for  a  horse  if  he  would  take  D.'s 
note  for  that  sum,  payable  in  six  months.  B.  took  the  note  of  D.,  payable 
to  himself,  and  delivered  the  horse  The  note  was  not  paid,  and  in  an 
action  brought  by  B.  against  A.  to  recover  the  price  of  the  horse  sold,  it 
was  held  that  the  note  was  payment  and  that  B.  could  not  recover  on  the 
original  contract  of  sale. 

Whitbeck  v.  Van  Ness,  11  Johns.  409. 

The  plaintiff  sold  defendant  a  buggy  and  took  as  part  payment  the  notes 
of  a  third  person,  upon  the  representation  of  the  defendant  that  the 
maker  of  the  notes  was  solvent  and  that  if  the  notes  were  not  paid  he 
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would  pay  them.     The  defendant's   undertaking  was  evidence  that  the 
notes  were  not  received  as  absolute  payment  and  the  defendant  was  held 
liable  for  the  amount  of  the  notes. 
Allen  v.  Bantel,  a  T.  &  C.  342. 

The  purchaser  of  goods  transferred  to  the  seller  a  note  of  a  third  person. 
A  guaranty  of  collection  of  the  note  was  endorsed  by  him.  The  guaranty 
was  void  for  not  expressing  a  consideration. 

The  seller  was  entitled  to  recover  against  the  purchaser  for  goods  sold;" 
the  guaranty  though  void  affording  evidence  that  the  note  was  not  taken 
in  payment. 

Monroe  v.  Hoff,  5  Den.  360. 

Where  a  purchaser  of  land  procured  a  third  person  to  give  his  note 
for  the  consideration  money,  and  to  indemnify  the  maker  executed  to  him 
his  bond  and  mortgage  on  the  premises,  and  before  the  note  became  due 
the  maker  failed,  it  was  held,  that  the  vendor  of  the  land  was  entitled  to 
the  benefit  of  the  bond  and  mortgage. 

Vail  v.  Foster,  4  N.  Y.  312. 

The  plaintiff  sold  to  the  defendant  a  horse  upon  the  agreement  of  the 
latter  to  deliver  to  him  a  good  and  collectible  note  of  some  third  person 
for  the  sum  of  $200.  The  defendant  subsequently  sent  to  the  plaintiff  a 
note,  made  by  a  person  who  -was  a  stranger  to  the  plaintiff.  The  plaintiff 
took  the  note  and  laid  it  away.  When  the  note  became  due  the  maker 
was  insolvent.  It  was  held,  that  the  note  was  not  received  and  taken  by 
the  plaintiff  in  absolute  payment  of  the  price  of  the  horse,  but  as  a  con- 
ditional payment,  and  that  the  plaintiff  could  recover  of  the  defendant 

Torry  v.  Hadley,  37  Barb.  192. 

A  representation  by  a  debtor,  that  he  knows  the  note  of  a  third  person 
to  be  good,  in  reliance  upon  which  a  creditor  takes  the  note  and  agrees 
to  receive  it  in  payment  of  a  debt,  when  in  fact  the  maker  is  insolvent, 
wiH  relieve  tfie  creditor  from  hie  agreement,  although  the  maker's  insolv- 
ency was  not  known  to  the  debtor  when  he  made  the  representation. 

Galoupeau  v.  Ketchum,  }ED.  Smith,  175. 

Where  two  parties,  in  good  faith,  enter  into  an  agreement,  in  pursuance 
whareotf  one  is  to  sell  and  deliver  goods,  and  the  other  is  to  receive  them 
and  to  give  notes  of  a  third  party,  .whidi  are  to  be  received  in  payment 
therefor  without  recourse  to  the  purcnaser,  and  the  goods  are  in  fact  de- 
livered and  received;  the  seller  is  bound  by  the  agreement,  although  the 
maker  may  become  insolvent  before  the  notss  are  delsrcnd. 


.->igler  v.  Smith,  4  E.  D.  Smith,  380. 
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Upon  the  sale  of  goods  if  the  purchaser  transfers  the  note  of  a  third 
person,  and  guarantees  the  payment  thereof,  if  the  note  be  not  paid  when 
due  the  vendor  may  recover  on  the  account 

Butler  v.  Hatght,  8  Wend.  535. 

Where  the  vendor  of  goods  is  induced  to  take  the  promissory  note  of  a 
third  party  as  payment,  by  a  fraudulent  representation  of  the  solvency  of 
that  person,  the  note  is  no  satisfaction,  and  he  may  maintain  an  action 
against  rht  purchaser  for  the  price. 

Pierce  v.  Drake,  15  Johns.  475. 

2.  Extension  of  time. 

The  acceptance  of  a  note  made  by  a  third  person  on  a  precedent  debt 
suspends  the  right  to  sue  upon  the  original  claim  until  the  maturity  of 

Smith  v.  Applegate,  I  Daly,  91. 

The  mere  taking  of  the  note  of  a  third  party,  as  collateral  security, 
does  not  of  itself  extend  the  time  of  the  principal  debtor. 
Van  Etten  v.  Troudden,  1  Hun,  432;  3  T.  &  C.  603;  67  Barb.  342. 

Where  there  is  an  absolute  and  unqualified  guarantee  by  the  purchaser 
cf  goods  that  the  note  of  a  third  person  shall  be  paid,  the  note  will  not 
operate  as  payment,  but  only  as  a  security  extending  the  term  of  credit 

Soffe  v.  Gallagher,  3  E.  D.  Smith,  507. 

Where  the  person  furnishing  lumber  accepted  the  note  of  the  contractor 
building  the  vessel  for  the  amount  of  the  claim  payable  in  three  months,  it 
was  held  that  this  extended  the  time  of  payment  until  the  note  was  due, 
and  proceedings  could  not  be  instituted  under  the  act  creating  a  lien  to 
enforce  its  collection. 

Happy  v.  Mosher,  48  N.  Y.  313. 

c.  Individual  note  of  partner  or  joint  debtor. 

The  individual  note  of  one  of  two  joint  debtors  ot  partners  will  not 
operate  as  payment  of  the  joint  or  partners-hip  debt,  unless  expressly 
received  in  payment. 

Bates  v.  Rosekrans,  37  N.  Y.  409;  4  Abb.  N.  S.  376. 

Clafin  v.  Ostrom,  54  N.  Y.  581. 

Higgins  v.  Packard,  2  Hall,  547. 
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The  giving  of  3  promissory  note  for  a  copartnership  debt  by  one  of 
several  partners  after  the  dissolution  of  a  copartnership,  under  an  agree- 
ment by  the  creditor  lo  accept  it  in  payment  of  the  debt,  extinguishes  the 
liability  of  the  Other  copartners. 

Waydell  v.  Luer,  3  Den.  410 

Where  a  promissory  note  is  given  by  a  partnership  and  *he  payee  after 
wards  takes  the  individual  note  of  one  of  the  partners  as  payment  of  the 
amount,  and  gives  up  the  partnership  note,  it  is  a  payment  of  the 
partnership  note. 

Arnold  v.  Camp,  12  Johns.  409. 

When  a  creditor  of  a  partnership  after  dissolution  thereof,  knowing  that 
one  of  several  partners  have  agreed  with  thr  others  to  assume  and  pay 
the  debts  of  the  firm,  takes  the  negotiable  notes  of  those  who  should  pay, 
in  payment  of  the  debt  of  the  firm,  he  thereby  cancels  the  claim  against 
the  firm,  and  discharges  the  other  partners. 

Millerd  v.  Thorn,  56  N.  Y.  402;  15  Abb.  N.  S.  371. 

Waydell  v,  Luer,  3  Den.  410. 

That  the  giving  of  a  new  note  by  one  of  two  joint  and  several  makers, 
intended  as  a  provision  for  the  payment  of  a  former  note,  not  agreed  to 
be  taken  in  payment,  and  not  in  fact  paid,  constitutes  no  defense  to  an 
1  the  original  note,  is  well  settled 


action  on  the  original  note,  is  well  settled 
Bates  v.  Rosekrans,  37  N.  Y.  409;  4  Abb.  N.  S.  376. 


The  defendants  while  copartners  became  indebted  to  the  plaintiff. 
Subsequently  the  partnership  was  dissolved,  Harris  selling  out  his  interest 
to  Crocker,  who  agreed  to  pay  the  firm  debts.  The  plaintiff  with  knowl- 
edge of  the  dissolution  accepted  Crocker's  note  for  the  debt,  upon  the 
agreement  that,  if  paid,  is  would  cancel  the  debt,  but,  if  not,  that  he 
should  hold  the  firm  for  it.  The  note  was  not  paid.  In  an  action  for  the 
debt  it  was  held  that  the  plaintiff,  by  accepting  Crocker's  note  did  not 
discharge  Harris  from  his  liability  for  the  firm  debt 

Vernam  v.  Harris,  1  Hun,  451. 


The  taking  of  the  note  of  an  agent  at  an  extended  credit,  for  goods 
furnished  for  the  benefit  of  the  principal,  does  not  discharge  the  principal, 
unless  it  is  affirmatively  shown,  on  his  part,  that  on  the  supposition  that 
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the  debt  wit  pud,  or  the  personal  responaibiiity  of  the  ■gent  aeceyted  for 
it,  he  dealt  differently  with  the  agent  than  be  would  have  done  bad  the 
note  not  href,   taken  and  the  extended   credit  given. 
Rathbonc  v.  Tucker,  15  Wend.  498. 

The  defendants,  by  their  agent,  exchanged  their  vessel  for  the  plaintiff's 
vessel,  and  the  -plaintiffs  agreed  to  take  as  the  difference  $6,500  and  to 
receive  therefor  the  promissory  notes  of  the  agent  and  his  partner  at  4, 
6  and  8  months.  The  notes  were  given  accordingly  but  were  not  paid. 
It  was  held,  that  there  not  being  any  agreement  to  receive  the  notes  in 
payment  and   discharge  of  the  defendants  they  were  liable. 

Porter  v.  Talcott,  t  Cowen,  350, 

e.  Of  executor  or  administrator. 

Where  1  legatee  rectivrd  from  his  co-executor  the  tatter*!  notes  and 
notes  of  other  persons  and  gave  receipts  as  10  much  cash  on  account  of 
her  legacies,  it  was  held,  that  the  legacies  were  paid  by  the  notes,  and 
that  an  action  would  not  lie  to  charge  the  defendant  individually  with 
the  payment  of  the  legacies 

Camp  v.  Smith,  117  N.  Y  354;  22  N.  E.  1044;  27  St  Rep.  322. 

One  of  several  administrators  assumed  the  payment  of  1  debt  due  from 
the  intestate  to  plaintiffs,  having  received  money  of  the  estate  to  the 
amount  of  the  debt.  He  gave  his  note  to  the  plaintiff  for  the  amount 
He  continued  solvent  for  three  years  afterwards,  during  which  time  the 
plaintiffs  renewed  the  note,  and  he  then  failed,  having  never  paid  the 
debt.  It  was  held,  that  imdrr  the  circumstances  of  the  case,  it  might  be 
intended  that  the  note  of  the  administrator  was  accepted  in  satisfaction 
of  the  debt. 

James  v.  Mackley,  16  Johns.  373. 


NEW  YORK  ANNOTATED  CASES.  153 

Smith  r.  Jerome  et  al. 

SMITH  v.  JEROME  ot  Al- 
to Mite,  aa;  93  N.  Y.  Supp.  aoa.] 
{Supreme  Court,  Special  Term,  Queens  County.    April,  1905.) 

t.  Searches  and  Seizures—  Persons  Arrested— Search  for  Evidence 

The  police  may  search  the  person  of  one  lawfully  arrested,  and  also 
the  room  or  place  in  which  he  is  arrested,  and  also  any  other  place 
to  which  they  can  get  lawful  access,  for  articles  that  may  be  used 
in  evidence  to  prove  the  charge  on  which  he  is  arrested. 

a.  Sake — Seizure  of  Letters — Remedy  of  Injured  Party — Injunction. 
A  complaint  to  compel  officers  of  the  law  to  deliver  to  plaintiff  let- 
ters taken  from  him  by  the  police  at  the  time  of  his  arrest  fails  to 

Note— Sum  or  Person  and  Property  op  One  Accused  or  Crime. 

When  a  person  charged  with  felony  is  supposed  by  the  magistrate 
before  whom  he  is  brought,  to  have  upon  his  person  a  dangerous  weapon, 
or  anything  which  may  'be  used  as  evidence  of  the  commission  of  the  of- 
fense, the  magistrate  may  direct  him  to  be  searched  in  his  presence,  and 
the  weapon  or  other  thing  to  be  retained,  subject  to  his  order  or  the 
order  of  the  court  in  which  the  defendant  may  be  tried. 

Section  813,  Code  of  Criminal  Procedure. 

The  person  and  the  premises  of  everyone  who  has  been  convicted  and 
adjudged  an  habitual  criminal  shall  be  liable  at  all  times  to  search  and 
examination  by  any  magistrate,  sheriff,  constable,  or  other  officer,  with  or 
without    warrant 

Section  5I4>  Code  at  Criminal   Procedure. 

The  mere  fact  that  the  prisoner  has  committed  a  crime  and  been  ar- 
rested therefor  has  no  effect  on  his  property  rights. 

Houghton  v.  Bachman,  47  Barb.  388. 

The  right  of  an  officer  to  search  a  prisoner  sad  take  away  implements 
that  might  aid  in  escape  is  limited.  For  example,  it  does  not  exist  where 
the  arrest  is  for  mere  disorderly  drunkenness,  and  it  1>  sanauttcd  to,  and 
there  is  DO  ground  to  fear  as  attempt  to  escape. 

Bishop's  New  Cr.  Procedure,  Vol.   L,  §  210. 

Leigh  v.  Cole;  6  Cox  C.  C.  339. 
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state  grounds  for  a  mandatory  injunction  pending  suit,  where  it  al- 
leges that  the  indictment  pursuant  to  which  plaintiff  was  arrested 
charges  no   crime. 

Suit  for  mandatory  injunction  by  J.  Morgan  Smith  against 
William  Travers  Jerome  and  another,  district  attorney  and  assist- 
ant district  attorney  of  the  county  of  New  York,  to  compel  de- 
fendants to  deliver  to  plaintiff  letters  received  by  him  and  his 
wife,  and  taken  from  them  by  the  police.  On  motion  for  injunc- 
tion pending  suit    Denied. 

Herbert  R.  Limburger,  for  plaintiff. 

Howard  S.  Gans,  for  defendants. 

Search  of  Person  and  Property  of  One  Accused  of  Crime, — Continued. 

An  officer  making  a  lawful  arrest  is  bound  to  take  from  the  arrested 
person  any  articles  that  may  be  used  in  evidence  against  him. 

Wharton's  Crim.  Plead.  S  &>- 

Amer.  &  Eng.  Encyc.  of  Law,  Vol.  a,  cage  860. 

In  Wharton's  Criminal  Pleading  and  Practice,  section  60,  it  is  declared: 
"Those  arresting  a  defendant  are  bound  to  take  from  his  person  any  ar- 
ticles which  may  be  of  use  as  proof  in  the  trial  of  the  offense  with  which 
the  defendant  is  charged." 

"The  arresting  officer  ought  to  consider  the  nature  of  the  accusation ; 
then  if  he  finds  on  the  prisoner's  person,  or  otherwise  in  his  possession, 
either  good;  or  money  whioh  he  reasonably  believes  to  be  connected  with 
supposed  crime,  as  its  fruits,  or  as  the  instruments  with  which  it  was 
committed,  or  as  supplying  proofs  relating  to  the  transaction,  he  may  take 
and  hold  them  to  be  disposed  of  as  the  court  directs." 

Bishop's  New  Crim.  Procedure,  Vol.  !.,  §  211. 

Where  a  person  is  arrested  for  committing  a  felony  or  misdemeanor, 
any  property  in  his  possession  believed  to  have  been  used  by  him  for  the 
purpose  of  committing  the  offense  may  be  Seized  and  detained  as  evidence 
in  support  of  the  charge;  and  if  necessary,  such  property  may  be  taken 
from  him  by  force,  provided  no  unnecessary  violence  is  used. 

Dillon  v.  O'Brien,  16  Cox  C.  C.  245. 
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Gaynor,  J.  The  plaintiff  and  his  wife  were  indicted  with  an- 
other for  the  crime  of  conspiracy  in  the  county  of  New  York. 
They  were  thereafter  arrested  by  the  police  in  Cincinnati  as  fugi- 
tives from  justice,  and  brought  back  under  a  requisition  of  the 
Governor  of  the  state  of  New  York  upon  such  indictment,  or  else 
they  came  back  voluntarily,  and  they  are  now  detained  for  trial. 
The  head  of  the  Cincinnati  police  sent  to  the  district  attorney  of 
New  York  by  mail  certain  letters  addressed  to  the  plaintiff  and  to 
his  wife  which  the  police  of  Cincinnati  found  on  a  search  of 
their  room  and  effects  at  the  time  of  their  arrest,  and  which  were 
seized  on  the  ground  that  they  tended  to  prove  the  accused  guilty 
of  the  crime  charged  in  the  indictment.  The  object  of  this  suit 
is  to  require  the  district  attorney  to  give  such  letters  back  to  the 
plaintiff. 

Search  of  Person  and  Property  op  One  Accused  op  Crime, — Continued. 

The  right  of  the  arresting  officer  to  remove  money  from  the  defend- 
ant's person  is  limited  to  those  cases  in  which  the  money  is  connected 
with  the  offense  with  which  the  defendant  is  charged." 

Wharton's  Crim.  PI.  &  Pr.  j  *i. 

Houghton  v.  Bachman,  47  Barb.  388. 

When  a  felony  has  been  committed,  a  police  officer  is  justified,  without 
a  warrant,  in  examining  the  trunks,  pocket  book  or  other  articles  of  per- 
sonal property  possessed  by  a  boarder,  upon  the  suspicions  of  the  keeper 
of  the  boarding  house. 

City  Bank,  Pre*.,  etc.,  of,  v.  Bangs,  2  Edw.  Ch.  95. 

An  action  was  brought  to  recover  a  reward  for  the  recovery  of  a  large 
sum  of  money  stolen  from  a  bank.  After  a  reward  had  been  offered 
for  the  recovery  of  the  stolen  money  a  boarding  house  keeper  communi- 
cated to  the  police  officers  his  suspicions  that  a  (boarder  at  his  house 
was  the  guilty  party.  The  police  officers  accompanied  him  to  his  house, 
entered  the  room  of  the  suspected  boarder,  in  his  absence,  and  unlocked 
and  examined  the  boarder's  trunk  and  discovered  the  stolen  money.  No 
warrant  of  any  kind  had  been  issued..  The  question  presented  to  the 
court  was  who  was  entitled  to  the  reward.  In  determining  that  question 
it  became  necessary  to  point  out  the  powers  and  duties  of  police  officers 
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The  police  have  the  power  and  it  is  also  their  duty  to  search 
the  person  of  one  lawfully  arrested,  and  also  the  room  or  place  in 
which  he  is  arrested,  and  also  any  other  place  to  which  they  can 
get  lawful  access,  for  articles  that  may  be  used  in  evidence  to 
prove  the  charge  on  which  he  is  arrested.  We  have  no  statute 
defining  this  power  or  prescribing  this  duty,  but  the  ends  of  jus- 
tice require  that  they  should  exist,  and  they  have  been  exercised 
under  the  common  law  from  time  immemorial.  The  authorities 
on  this  head  seem  to  be  few,  but  only  because  the  thing  has  sel- 
dom if  ever  been  questioned.  We  have  at  least  one  such  authority 
in  this  state  (Houghton  v.  Bachman,  47  Barb.  388),  and' there 
are  several  in  England.  This  right  and  duty  of  search  and  seiz- 
ure extend,   however,  only  to  articles   which   furnish  evidence 

Search  of  Person  and  Pbopsbty  or  One  Accusbb  of  Cbiiib,— Continued. 


in  such  a  case.  The  court  says:  "In  the  present  case,  I  cannot  believe 
a  search  wan-ant  was  necessary  to  justify  the  officers  in  unlocking  and 
examining  the  trunks  of  this  boarder,  jf  he  had  been  innocent.  A  felony 
had  been  committed  in  the  stealing  of  property  of  a  description  likely  to 
be  concealed  in  trunks.  Mr.  Bangs  had  reasonable  grounds  for  suspicion 
that  those  brought  into  his  house  at  this  particular  juncture  contained 
the  stolen  property;  and  this  he  not  only  communicated  to  the  officers 
but  brought  them  to  his  house,  led  them  up  stairs,  and  pointed  out  the 
trunks  which  they  were  to  examine.  And  if,  under  the  same  circum- 
stances, he  had,  in  the  first  instance,  pointed  out  the  boarder  himself, 
and  charging  him  as  the  bank  robber  had  required  the  officers  to  arrest 
him  and  search  his  person  for  the  stolen  money,  and  they  had  done  so, 
and  on  taking  him  before  a  magistrate  be  had  proved  his  innocence  and 
been  discharged,  the  officers  would  no  have  been  liable  in  an  action  ei- 
ther for-  false  imprisonment  or  in  any  other  form.  If  any  right  of  action 
accrued  it  must  be  against  Bangs  alone.  And  even  he  would  nave  been 
excused  in  law,  if  the  charge  was  made  upon  reasonable  grounds  of  sus- 
picion and  in  good  faith  on  his  part  *  *  *  Upon  established  principles 
of  law  (which  very  wisely  extend  their  protection  to  officers  of  this 
description  beyond  any  other  class  of  individuals  during  the  time  of  their 
acting  in  the  discharge  of  their  official  duties),  it  appears  to  me  they 
could  not  have  been  made  liable  as  trespassers  or  in  any  other  manner  for 
entering  the  bedroom  of  the  boarder  to  which  they  were  conducted  by 
Mr.  Bang*  himself  and  there  opening  the  trunks,  even  if  nothing  had  been 
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against  the  accused.  They  do  not,  for  instance,  permit  the  seiz- 
ure of  his  money,  unless  it  furnishes  evidence  of  his  guilt,  and  in 
no  other  case  may  a  prisoner's  money  or  other  property  be  taken 
from  him.  It  does  not  sufficiently  appear  that  the  letters  in  ques- 
tion are  not  of  such  incriminating  character.  In  the  time  at  my 
disposal  I  cannot  go  further  into  the  law  of  the  case,  although 
it  has  been  somewhat  abused  in  recent  years  and  needs  to  be 
stated  for  the  guidance  of  the  police. 

The  complaint  also  fails  to  state  a  case  for  relief  by  this  mo- 
tion. It  alleges  that  the  indictment  charges  no  crime,  from  which 
it  follows  that  the  plaintiff  and  his  wife  have  no  need  to  get  pos- 
session of  the  letters  to  prepart  for  their  defence. 

The  motion  is  denied. 

Search  of  Pebson  and  Pbopebty  or  One  Accused  of  Crime,— Continued. 

discovered  to  warrant  further  proceedings.  Whatever  responsibility  wai 
thereby  incurred  must  have  rested  on  Mr.  Bangs,  and  not  upon  the  offi- 
cers." 

City  Bank,  Pres.,  etc.,  of,  v.  Bangs,  a  Edw.  Ch.  05. 

In  Houghton  v.  Bachman,  4?  Barb.  388,  one  of  the  questions  involved 
was  whether  the  officer  had  a  right  by  virtue  of  the  warrant  for  grand 
larceny,  when  he  arrested  the  plaintiff,  to  seize  and  take  before  the  mag- 
istrate the  property  alleged  to  be  stolen,  when  found  in  the  possession 
of  the  party  charged  with  having  stolen  the  same,  and  pointed  out  to  the 
officer  on  his  demand  or  request  Upon  this  question  the  court  says:  "I 
suppose  there  can  be  no  doubt  of  the  authority  and  duty  of  an  officer 
charged  with  the  execution  of  a  warrant  for  grand  larceny  *  *  *  to 
take  into  his  custody  the  property  described  in  his  warrant,  if  he  finds 
it  on  the  person,  or  in  the  possession  of  the  accused.  He  has  no  power 
under  such  process  to  search  the  house  or  premises  of  the  accused  for 
concealed  property.  For  this  purpose  another  process  is  necessary,  but 
he  may  search  the  person  of  the  alleged  thief,  or  take  into  custody  the 
property,  if  in  bis  possession,  and  pointed  out  to  him  as  *a*  described 
in  the  process." 

A  police  officer  cannot  without  a  warrant  invade  or  search  a  house  on 
his  mere  suspicion  that  misdemeanors  are  committed  therein,  nor  is  such 
power  conferred  upon  him  in  the  city  of  New  York  by  the  charter,  making 
it  the  duty  of  the  city  police  carefully  to  observe  and  inspect  certain  eiiitm- 
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crated  places,  including  houses  of  ill  fame,  and  repress  and 
unlawful  and  disorderly  conduct  or  practices  therein. 

People  v.  Glennon,  10  Ann.  Cas.  365 ;  37  Misc.  1 ;  74  N.  Y.  Supp.  794. 

In  a  case  where  a  woman  was  accused  of  murdering  her  bastard  child 
immediately  after  it  was  bom,  it  was  held,  that  the  forcible  examina- 
tion of  the  prisoner  by  physicians,  for  the  purpose  of  obtaining  evidence 
that  she  had  been  pregnant  and  had  been  delivered  of  a  child  within  two 
or  three  weeks  previous,  was  in  violation  of  the  Constitution,  which  de- 
clares that  "no  person  shall  be  compelled,  in  any  criminal  case,  to  be  a 
witness  against  himself.' 

People  v.  McCoy,  45  How.  Pr.  216. 

In  Boyd  v.  United  States,  116  U.  S.  616;  6  Sup.  Ct  524,  Mr.  Justice 
Bradley,  delivering  the  opinion,  quoted  with  approbation  from  Lord 
Camden  as  follows :  "By  the  laws  of  England  every  invasion  of  private 
properly  be  it  ever  so  minute,  is  a  trespass.  No  man  can  set  his  foot  on 
my  ground  without  my  license,  but  he  is  liable  to  an  action  though  the 
damage  be  nothing.  If  he  admits  the  fact,  he  is  bound  to  show,  by 
way  of  justification,  that  some  positive  law  has  justified  or  excused  hint. 
The  justification  is  submitted  to  the  judges  who  are  to  look  into  the 
books,  and  see  if  such  justification  can  be  maintained  by  the  text  of  the 
statute  law,  or  by  the  principles  of  the  common  law.  If  no  excuse  is 
found  or  produced  the  silence  of  the  books  is  an  authority  against  the 
defendant  According  to  this  reasoning  it  is  now  incumbent  upon  the 
defendants  to  show  the  law  by  which  this  seizure  is  warranted.  If  it 
cannot  be  done,  it  is  a  trespass."  , 

In  the  case  of  Entick  v.  Carrington  et  al.,  19  Howell's  State  Trials, 
1029,  it  is  said :  "The  case  of  searching  for  stolen  goods  crept  into  the 
law  by  imperceptible  practice.  No  less  a  person  than  my  Lord  Coke  denied 
its   legality,  4  Inst.   176." 

In  Dillon  v.  O'Brien,  16  Cox  C.  C.  245,  the  action  was  brought  to  re- 
cover damages  against  an  officer  for  assault  and  wrongful  seizure  of 
certain  bank  notes  and  coin,  and  certain  papers.  The  defendant  at- 
tempted to  justify  the  taking  of  the  property  because  they  were  taken 
for  the  purpose  of  producing  the  same  as  evidence  in  the  prosecution 
of  the  plaintiff  under  a  charge  contained  in  a  warrant  by  virtue  of  which 
he  at  the  same  time  arrested  the  plaintiff.  The  question  was  raised  wheth- 
er defendant  was  legally  justified  in  taking  those  articles  from  the  plain- 
tiff without  violence,  or  anything  which  in  law  would  amount  to  an  as- 
sault. It  was  contended  that  there  was  no  such  right  even  in  treason 
or  felony.    The  court  says:     "Even  if  there  was  no  trace  in  the  books 
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of  the  question  having  been  considered,  this  invariable  practice  in  trials 
for  treason  or  felony  would  prevent  my  affirming  the  plaintiff's  conten- 
tion. But  in  truth  the  point  is  not  without  authority.  The  are,  at 
least,  three  cases  in  which  attention  was  directed  to  the  question,  and 
in  which  the  existence  of  the  right  was  not  argued,  but  assumed.  I 
refer  to  Crazier  v.  Cundy,  6  B.  &  C.  333;  Rex  v.  Barnett,  3  C.  &  P.  600; 
Reg.  v.  Frost,  9  C.  &  P.  129." 

In  Ex  parte  Hum,  92  Ala.  102;  9  So.  515,  the  court  says:  "After  a 
careful  examination  of  the  Constitution,  prohibiting  unreasonable  searches 
and  seizures,  the  common  law,  the  statutes  and  authorities,  we  hold, 
that  it  is  the  duty  of  an  officer  having  no  other  authority  than  the  right 
to  make  the  arrest,  to  search  the  party  arrested,  and  seize  and  remove  from 
him  any  dangerous  weapon  found  on  his  person,  and  he  may  also  seize 
any  money  or  thing  connected  with  the  offense,  or  which  may  be  used 
as  evidence  against  him  on  the  prosecution." 

The  Alabama  Code  has  a  provision  the  same  as  section  813  of  our 
Code   of   Criminal   Procedure. 

The  Constitution  or  the  state  of  Alabama  provides,  "That  the  people 
shall  be  secured  in  their  persons,  houses,  papers  and  possessions  from 
unreasonable  seizures  or  seandhes;  and  that  no  warrant  shall  issue  to 
search  any  place,  or  to  seize  any  person  or  thing  without  probable  cause, 
supported  by  oath  or  affirmation.* 
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WASHINGTON  v.  THOMAS,  et  al. 

[103  Apf.  Div.  423;  92  N.  Y.  Supp.  994.] 

(Supreme  Court,  Appellate  Division,  First  Department.    April  7,  1035.) 

1.  Practice— Place  of  Trial— Demand  for  Change—Time  of  Service. 

Under  Code  Civ.  Proc.  S  986,  providing  that,  where  defendant  de- 
mands that  the  action  be  tried  in  a  county  other  than  that  where  it  is 
commenced,  a  written  demand  must  be  served  on  plaintiff's  attorney 
with  the  answer,  or  before  service  of  the  answer,  the  fact  that  after 
the  service  of  a  demand  the  place  of  trial  be  changed,  defendant's 
demurrer  to  the  complaint  is  overruled,  is  of  no  importance  where 
leave  to  answer  is  afterward  given  to  the  defendant. 

2.  Same— Resdjenck  of  Partus. 

Where  defendant  lived  with  hit  family  at  a  certain  place,  where  he 
kept  his  horses,  carriage*,  and  servant*,  had  business  interests,  and 


Note— Effect  of  Residence  on  Place  of  Trial  of  Action. 

a.  Statute. — 160. 

b.  Actions. — 161. 
C  Parties. — 164. 

d.  Residence.— 166. 

e.  Corporations. — 168. 

f.  Change  of  yenuc. — 170. 


a.  Statute. 

Actions  affecting  real  property  must  be  tried  where  the  subject  thereof 
is  situated.  But  where  all  the  real  property,  to  which  the  action  relates, 
is  situated  without  the  state,  the  action  must  be  tried  as  prescribed  in  sec- 
tion 984- 

Section  982,  Code  of  Civil  Procedure. 

An  action  for  a  penalty,  or  against  a  public  officer,  or  for  distraining  a 
chattel,  must  be  tried  where  the  cause  of  action  arose. 

Section  983,  Id. 
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paid  taxes,  but  maintained  an  office  for  the  transaction  of  business  at 
another  place,  where  he  kept  an  apartment  which  he  used  while  at  the 
latter  place  transacting  business,  the  former  place  was  his  residence, 
within  the  meaning  of  Code  Civ.  Proc.  §  984,  providing  that  actions 
not  specified  in  the  two  proceeding  sections  must  be  tried  in  the  coun- 
ty in  which  one  of  the  parties  resided  at  the  time  the  action  was  corn- 


Appeal  from  Special  Term,  Wayne  County. 

Action  by  C.  S.  Washington  against  Orlando  F.  Thomas  and 
another.  From  an  order  denying  a  motion  by  defendant  Thomas 
to  charge  the  place  of  trial,  he  appeals.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN, 
PATTERSON,  INGRAHAM,  and  LAUGHLIN,  JJ. 

Frank  Brundage,  for  appellant. 

Charles  A.  Brodek,  for  respondent. 


Effect  of  Residence  on  Place  of  Twal  of  Action,— Continued. 

An  action,  not  specified  in  the  last  two  sections,  must  be  tried  in  the 
county  in  which  one  of  the  parlies  resided  at  the  commencement  thereof. 
If  neither  of  the  parties  then  resided  in  the  state,  it  may  be  tried  in 
any  county  which  the  plaintiff  designates  for  that  purpose  in  the  title 
of  the  complaint 

Section  984,  Id 

b*.  Actions. 

An  action  to  recover  money  loaned,  to  which  there  is  a  general  de- 
nial to  part  of  the  cause  of  action  and  a  counterclaim  for  services  ren- 
dered plaintiff  by  defendant,  does  not  fall  within  either  section  083  or  983, 
and  the  proper  place  for  the  trial  of  the  issues  is  the  county  where  the 
parties  reside. 

Sylvester  v.  Lewis,  55  App.  Div.  470;  67  N.  Y.  Snpp.  176 

An  action  by  a  judgment  creditor  for  the  sequestration  of  the  prop- 
erty of  a  corporation  belongs  to  the  class  of  actions  included  in  section  084. 

Smith  ».  Danzig,  3  Civ.  Pro.  137. 

11 
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McLangbun,  /.  This  action  is  brought  upon  a  judgment  al- 
leged to  have  been  recovered  by  the  plaintiff,  a  nonresident  of  this 
state,  against  the  defendants-  in  the  state  of  Florida.  Service  of 
the  summons  and  complaint  was  only  made  on  the  defendant 
Thomas,  who,  before  the  expiration  of  the  time  to  answer,  inter- 
posed a  demurrer  to  the  complaint,  and  at  the  same  time  made  a 
written  demand  that  the  place  of  trial  be  changed  from  the  county 
of  New  York  to  the  county  of  Wayne,  the  proper  county.  The 
plaintiff  not  having  consented  to  such  change  within  the  time 
provided  by  statute  (section  986  of  the  Code  of  Civil  Procedure), 
the  defendant  Thomas  made  a  motion  that  the  place  of  trial  be 
changed  in  accordance  with  his  written  demand.  The  motion 
was  denied,  and  he  has  appealed. 

The  demand  that  the  place  of  trial  be  changed  to  the  county  of 
Wayne  was  duly  served.  The  fact  that  the  demurrer  to  the  com- 
plaint interposed  by  Thomas  was  subsequently  overruled  is  of 
no  importance  whatever,  because  leave  to  answer  was  thereafter 
given  to  the  defendant.  He  had  a  right  to  serve  the  demand  be- 
fore answer.     Section  986  so  provides,  and,  the  plaintiff  having 

Effect  of  Residence  on  Place  of  Trial  of  Action,— Continued. 

An  action  for  malicious  prosecution  is  not  one  specified  in  section  983  or 
083  and  its  venue,  therefore,  must,  under  section  984,  be  determined  by 
the  residence  of  the  parties. 

Shepard  &  Morse  Lumber  Co.  v.  Burleigh,  27  App.  Div.  09;  50  N.  Y. 
Supp.  135- 

An  action  for  divorce  should  be  brought  in  the  county  where  one  of 
the  parties  resided  at  its  commencement  under  section  084. 

Jewitt  v.  Jewitt,  18  St.  Rep.  238;  2  N.  Y.  Supp.  250. 

In  an  action  against  the  usurpers  of  an  office,  the  defendant  cannot  have 
the  venue  changed  to  his  county,  for  it  may  be  laid  in  any  county  in  the 
state,  as  the  people  are  a  party  whose  residence  extends  to  every  county. 

People  v.  Piatt,  10  Sl  Rep.  577. 

People  v.  Cook,  6  How.  Pr.  44a 

Such  an  action  cannot  be  regarded  either  as  an  action  to  recover  a  pen- 
alty or  forfeiture  imposed  by  statute,  or  as  an  action  against  a  public 
officer  for  an  act  done  or  for  an  omission  to  perform  a  duty  incident  to 
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failed  to  comply  with  the  demand  within  the  time  provided  in  the 
section  of  the  Code  of  Civil  Procedure  above  referred  to,  the 
motion  was  properly  made,  and  I  am  of  the  opinion,  upon  the  un- 
contradicted facts,  it  should  have  been  granted.  An  action  of 
this  character  must  be  tried  in  the  county  in  which  one  of  the 
parties  resided  at  the  time  of  its  commencement.  Section  984, 
Code  Civ.  Proc.  The  plaintiff  and  the  defendant  Kelley,  at  the 
time  the  action  was  commenced,  were  both  nonresidents,  and  the 
defendant  Thomas  resided  in  the  county  of  Wayne.  Thomas 
swears  positively  thai  he  now  resides, and  for  the  last  10  years  past 
has  resided,  at  Lyons,  in  Wayne  county  ;that  from  1891  to  1897 he 
owned  a  house  in  Lyons,  in  which  he  lived  with  his  family ;  that 
after  the  death  of  his  wife,  in  1897,  he  sold  his  house,  and  took 
apartments  at  a  hotel  in  Lyons,  which  apartments  he  has  ever 
since  retained,  and  now  has  and  occupies ;  that  his  horses,  car- 
riages, and  servants  are  at  Lyons,  and  that  he  has  business  inter- 
ests there ;  that  for  the  last  10  years  he  has  continuously  voted  at 
Lyons,  paid  taxes  there,  and  has  several  times  served  as  a  juror  in 
that  county.     These  facts  are  also  established  in  some  respects 

Effect  of  Residence  on  Place  of  Trial  of  Action, — Continued 


his  office,  within  the  intention  of  subdivision  I  or  2  of  section  983  requir- 
ing such  actions  to  be  tried  where  the  cause  ot  action  arises. 

People  v.  Piatt,  10  St  Rep.  577- 

An  action  in  the  supreme  court  against  a  national  bank  may  be  brought 
in  the  county  of  plaintiff's  residence  and  need  not  be  brought  in  the 
county  where  the  bank  is  located. 

TaJmage  v.  Third  Nat.  Bk.  of  N.  Y.,  91  N.  Y.  531. 

A  justice  of  the  peact  is  entitled  to  have  the  place  of  trial  of  an  ac- 
tion against  him  ior  wrongful  acts  done  under  color  of  his  office  in  his 
county  changed  to  the  county  of  his  residence. 

Hankins  v.  Hanford,  61  App.  Div.  341 ;  70  N.  Y.  Supp.  433. 

Whra  the  only  question  i&  whether  a  transaction  between  the  person  to 
whom  goctls  wen.  jold  and  defendant  created  a  liability  on  defendant's 
part  10  plaintiffs,  and  all  liu  facts  relating  thereto  have  their  suits  1:1 
defendant's  county,  where  tht'gooda  were  delivered,  the  venue  will  be 
changed  to  such  county 

Thompson  v.  MacKinnon,  57  App.  Div.  329;  67  N.  Y.  Supp.  1106. 
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by  affidavits  of  the  county  clerk  and  county  treasurer  of  Wayne 
county.  While  these  facts  are  not  contradicted,  the  plaintiff  con- 
tends that,  inasmuch  as  it  appeared  that  Thomas  had  apartments 
at  the  Waldorf-Astoria,  which  he  occupied  while  in  the  city  of 
New  York,  and  also  had  an  office  in  such  city  for  the  transaction 
of  business,  he  was  a  resident  thereof,  and  in  the  sense  in  which 
the  word  "resided"  is  used  in  section  984  of  the  Code  of  Civil 
Procedure  he  "resided"  therein,  and  this  seems  to  have  been  the 
view  of  the  learned  justice  sitting  at  Special  Term.  I  do  not 
think  the  word  "resided,"  as  used  in  this  section,  can  be  given  any 
such  meaning.  As  so  used,  it  means  a  permanent  residence ; 
one's  home,  as  distinguished  from  a  mere  stopping  place  for  the 
transaction  of  either  business  or  pleasure.  It  is  nearly  or  quite 
synonymous  with  the  word  "domiciled,"  the  permanent  home  and 
the  place  to  which,  whenever  absent,  one  intends  to  return. 
Thomas  can  no  more  be  said  to  be  a  resident  of  the  county  of  New 
York,  under  the  proof  here  presented,  than  thousands  of  residents 
of  that  county,  who  resort,  during  certain  seasons  of  the  year,  to 
the  seashore  or  mountains,  for  health  or  pleasure,  can  be  said  to  be 

Effect  of  Residence  on  Place  of  Trial  of  Action,— Continued. 


The  section  of  the  judiciary  act  of  1847  requiring  the  venue  to  be  laid 
in  a  county  where  some  of  the  parties  resided  was  held  to  mean  parties 
in  interest  and  not  the  nominal  parties,  or  parties  to  the  record. 

Hart  v.  Oatman,  I  Barb.  239. 

But  the  word  "party"  as  used  in  section  084  refers  only  to  a  party  to 
the  record  and  hence  the  residence  of  real  parties  in  interest  not  parties 
of  record  cannot  be  considered  in  determining  the  place  of  trial. 

Lane  v.  Bochlowitz,  77  App.  Div.  171;  78  N.  Y.  Supp.  1072. 

Where  the  venue  of  an  action  upon  a  purchased  claim  is  laid  in  the 
county  of  plaintiff's  residence,  though  the  answer  alleges  that  he  is  not 
the  teal  party  in  interest,  which  is  denied,  an  application  to  change  the 
place  of  trial  to  the  county  where  both  plaintiff's  assignor  and  defendant 
reside  will  be  denied. 

Packard  v.  Pulitzer,  44  Week.  Dig  25. 


NEW  YORK  ANNOTATED  CASES.  165 

1505]  Washington  v.  Thomas  et  a!. 

residents  of  such  places.  In  a  great  commercial  city  like  New 
York  many  persons  residing  in  other  parts  of  the  state  and  in 
other  states,  have  offices  there  for  the  transaction  of  business,  and 
rooms  or  apartments  where  they  stop  while  in  such  city ;  but  this 
does  not  make  them  residents  of  the  city  in  the  sense  in  which 
the  word  "resided"  is  used  in  section  984  of  the  Code  of  Civil 
Procedure,  any  more  than  would  temporarily  engaging  an  office 
or  a  room  for  a  night,  a  day,  or  a  week  every  time  they  came  to 
the  city.  Our  attention  is  called  by  the  respondent  to  several 
authorities,  and  especially  Cincinnati,  H.  &  D.  R.  Co.  v.  Ives,  21 
St.  Rep.  67 ;  3  N.  Y.  Supp.  895,  and  Bischoff  v.  Bischoff,  88  App. 
Div.  126,  85  N.  Y.  Supp.  81.  An  examination  of  these  authori- 
ties shows  that  they  are  not  in  point,  with  the  possible  exception 
of  the  two  named,  and  in  so  far  as  these  two  are  opposed  to  the 
views  here  expressed  we  do  not  feel  inclined  to  follow  them. 

The  order  appealed  from  therefore  must  be  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  granted,  with  $10  costs, 
to  abide  event.    All  concur. 

Effect  of  Residence  on  Place  "of  Trial  of  Action, — Continued. 

One  of  a  class  for  whose  benefit  an  action  has  been  brought  under  sec- 
tion 448  of  the  Code,  but  who  has  not  in  any  way  been  named  in  the 
summons  and  complaint  or  by  order  or  judgment  made  a  party  to  the 
record  is  not  to  be  regarded  as  a  party  within  the  meaning  of  section  984. 

Brown  v.  Bacbe,  66  App.  Div.  367;  72  N.  Y.  Snpp.  687. 

The  venue  of  a  transitory  action  brought  in  the  name  of  the  treasurer  of 
one  joint  stock  association  against  the  president  by  name  of  another  is  to 
be  governed  by  the  residence  of  these  parties  and  not  by  that  of  the 
members  of  the  associations  or  by  the  location  of  their  principal  offices. 

Bacon  v.  Dimmore,  42  How.  Pr.  368. 

The  words  "one  of  the  parties"  in  section  984  are  not  to  be  construed 
as  necessarily  embracing  all  the  plaintiffs  or  all  the  defendants,  but  as 
though  that  section  read  that  an  action  must  be  tried  in  the  county  in 
which  one  of  the  persons,  who  is  a  party,  resides. 

Shepard  v.  Squire,  76  Hun,  598;  58  St.  Rep.  247;  38  N.  Y.  Supp. 
318 ;  33  Civ.  Pro.  403. 

An  ex  parte  order,  made  intermediate  the  making  of  a  motion  by  de- 
fendant to  change  the  venue  to  his  county  and  its  granting,  admitting  other 
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parlies  plaintiff,  residents  of  the  county  designated  in  the  complaint,  as 
of  the  date  of  the  issuance  of  the  summons,  but  without  prejudice  to  any 
existing  rights  of  defendant,  does  not  affect  the  rights  of  the  parties 
on   an  appeal   from  the  order  granting  the  change  of  venue. 

Brown  v.  Bache,  66  App.  Div.  367;  72  N.  Y.  Supp.  687. 

The  fact  that  all  the  defendants  are  nonresidents  of  the  state  does  not 
deny  to  them  the  benefit  of  section  984,  and  they  are  entitled  to  have 
the  venue  changed  from  a  county  where  none  of  the  parties  reside  to  one 
where  some  of  the  plaintiffs  reside. 

Shepard  v.  Squire,  76  Hun,  598;  58  St  Rep.  347;  28  N.  Y.  Supp.  218; 
>3  Qv.  Pro.  403. 

d.  Residence. 

There  is  a  distinction  between  actual  and  legal  residence,  the  latter 
being  generally  equivalent  to  domicile. 

Cincinnati,  H.  &  D.  R.  Co.  v.  Ives,  21  St.  Rep.  67;  3  N.  Y.  Supp.  895. 

Lyon  v.  Lyon,  30  Hun,  455. 

The  term  "residence"  as  used  in  section  984  means  the  actual  residence 
and  not  necessarily  the  domicile  of  one  of  the  parties. 

Cincinnati,  H.  &  D.  R.  Co.  v.  Ives,  21  St  Rep.  67;  3  N.  Y.  Supp.  895."" 

Lyon  v.  Lyon,  30  Hun,  455. 

A  legal  residence  or  domicile  is  a  residence  at  a  particular  place,  accom- 
panied with  positive  or  presumptive  proof  of  an  intention  to  remain 
there  for  an  unlimited  time. 

Cincinnati,  H.  &  D.  R.  Co.  v.  Ives,  21  St.  Rep.  67;  3  N.  Y.  Supp.  895. 

Residence  implies  an  established  abode,  fixed  permanently  for  a  time, 
for  business  or  other  purposes,  though  there  may  be  an  intent  in  the  future 
Co  return  to  the  original  domicile. 

Id. 

A  person  may  have  his  residence  in  one  place  and  his  domicile  in  an- 
other and  while  he  can  have  but  one  domicile,  he  may  have  two  or  more 
residences,  and  though  he  cannot  be  without  a  domicile,  he  may  be  without 
an  actual  residence. 

Bischoff  v.  BischofT,  88  App.  Div.  126;  85  N.  Y.  Supp.  81. 

Lyon  v.  Lyon,  30  Hun,  455. 

Whether  a  party  resides  in  a  certain  county  within  the  meaning  of 
section  984  must  be  determined  by  die  particular  circumstances  of  the 
case. 

Cincinnati,  H.  &  D.  R.  Co.  v.  Ives,  21  St  Rep.  67;  3  N.  Y.  Supp.  895. 
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A  woman,  who  al  the  time  of  the  commencement  of  the  action  was 
keeping  a  boarding-house  at  Saratoga  Springs,  which  she  had  conducted 
from  May  to  October  for  several  years,  is  a  residence  of  that  place  1111-   , 
der  section  984. 

Stacoro  v.  Moon,  13  Week.  Dig.  348. 

An  unmarried  man,  who  has  leased  for  a  year  and  a  half,  on  the  condi- 
tion that  they  be  used  only  as  a  private  dwelling,  apartments  in  a  city, 
occupies  them  with  his  servant,  has  his  paper,  letters,  etc.,  delivered 
there,  is  visited  there  by  his  physician,  sleeps  there,  though  irregularly, 
has  friends  visit  him  and  occasionally  Cakes  breakfast  there,  has  a  resi- 
dence in  such  city  under  section  984,  although  he  voted  at  the  last  elec- 
tion in  another  town,  where  he  formerly  resided,  and  has  arranged  to 
occupy  rooms  at  a  club  at  some  future  time. 

Cincinnati,  H.  &  D.  Co.  v.  Ives,  21  St.  Rep.  67;  3  N.  Y.  Supp.  895. 

If  plaintiff  at  the  time  of  its  commencement  had  either  an  actual 
residence  or  a  domicile  in  a  certain  county,  the  action  is  properly  brought 
in  that  county,  although  he  may  also  have  had  a  residence  elsewhere. 

Brischoff  v.  Brischoff,  88  App.  Div.  126;  85  N.  Y.  Supp.  81. 

An  application  for  a  change  of  venue  to  the  county  in  which  defendant 
swears  he  resides  will  not  be  denied  upon  an  opposing  affidavit  that,  al- 
though he  spends  most  of  his  time  there  in  his  business,  he  spends  his 
Sundays   in  an  adjoining  county,  where  his  family  lives. 

Shepard  &  Morse  Lumber  Co.  v.  Burleigh,  27  App.  Div.  99;  50  N.  Y. 
Supp.  135. 

In  an  action  against  a  man  brought  by  his  wife  while  she  is  living  apart 
from  him  under  an  agreement  of  separation,  his  application  for  a  change 
of  venue  to  the  county  of  his  residence  upon  the  ground  that  his  domicile, 
and  therefore  that  of  his  wife,  is  there  fixed,  is  properly  denied. 

Lyon  v.  Lyon,  30  Hun,  455. 

When  a  wife  has  fled  from  her  husband's  house  on  account  of  his 
cruel  treatment,  she  may  properly  lay  the  venue  of  an  action  for  separa- 
tion in  the  county  in  which  she  actually  resides  at  the  time  of  its  com- 


Vence  v.  Vence,  15  How.  Pr.  497. 

A  nonresident  plaintiff  can  select  any  of  the  different  counties  in  which 
the  defendants  reside  and  the  fact  that  it  is  not  the  residence  of  the 
only  defendant  appearing  in  the  action  is  not  ground  for  a  change  of 
venue. 

Forehand  v.  Collins,  1  Hun,  316. 
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e.  Corporations. 

The  residence  of  a  domestic  corporation  is  in  the  comity  in  which  its 
principal  place  of  business  is  located,  as  designated  in  its  certificate  of 
incorporation. 

Remington  &  Sherman  Co.  v  Niagara  County  Nat  Bk.,  8  Ann.  Cas. 
258;  54  App.  Div.  358;  66  N.  Y.  Supp.  580. 

Speare  v.  Troy  Laundry  Machinery  Co.,  44  App.  Div.  390;  60  N.  Y. 
Supp.  1080. 

Such  selection  of  its  place  of  residence  cannot  be  changed  except  in  the 
manner  prescribed  by  statute  and  is  not  affected  by  the  fact  that  it  has 
places  of  business  in  other  parts  of  the  state. 

Rosste  Iron  Works  v.  Westbrook,  59  Hun,  345;  36  St.  Rep.  555;  13  N. 
Y.  Supp.  141. 

Hubbard  v.  National  Protection  Ins.  Co.,  11  How.  Pr.  140. 

But  it  was  held  in  the  case  of  a  railroad  corporation  that  it  was  a  resi- 
dent of  each  county  in  which  it  had  a  place  of  business  for  the  purposes 
of  venue,  so  that  a  plaintiff  need  not  bring  the  action  either  in  the  county 
of  his  residence  cr  of  its  principal  office. 

Pond  v.  Hudson  River  R.  Co.,  17  How.  Pr.  543. 

A  foreign  corporation  is  not  a  resident  of  this  state  within  the  meaning 
of  section  984,  nor  can  it  become  a  resident  of  any  county  by  acquiring 
a  place  of  business  there  upon  complying  with  the  necessary  conditions 
prescribed  by  the  General  Corporation  Law. 

Shepard  &  Morse  Lumber  Co.  v.  Burleigh,  27  App.  Div.  99;  50  N.  Y. 
Supp.   135. 

Remington  &  Sherman  Co.  v.  Niagara  County  N»t  Bank,  8  Ann.  Cas. 
258;  54  Arp    Div,  35S;  66  N.  Y.  Supp.  560. 

International  Life  Assurance  Soc.  v.  Sweetland,  14  Abb.  340. 

A  defendant  domestic  corporation,  which  never  transacted  any  business 
in  the  county  in  which  the  venue  is  laid,  has  an  absolute  right  to  a  change 
thereof  upon  showing  that  plaintiff  was  not  a  resident  of  such  county  at 
incement  of  the  action,  though  plaintiff's  attorney  makes  affi- 
information  and  belief,  without  disclosing  the  source  of  the 
m,  that  plaintiff  was  a  resident  thereof. 

Binder  v.  Metropolitan  St.  Ry.  Co.,  68  App  Div.  281 ;  74  N.  Y.  Supp.  54. 

A  domestic  corporation  may  remove  an  action  brought  against  it  by  a 
nonresident  in  a  cocnty  where  it  has  a  place  of  business  to  the  county  of 
its  principal  office. 

Speare  v.  Troy  Laundry  Machinery  Co.,  44  App.  Div.  390;  6b  N.  Y. 
Supp.  1080. 
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Effect  of  Residence  in  Place  of  Trial  of  Action, — Continued. 

The  right  of  a  domestic  corporation  to  have  the  place  of  trial  of  an 
action  brought  against  it  by  a  nonresident  changed  to  the  county  desig- 
nated in  its  certificate  of  incorporation  as  its  principal  place  of  business 
may  be  waived, 

Duche  v.  Buffalo  Grape  Sugar  Co.,  63  How.  Pr.  516;  2  Civ.  Pro.  268. 

A  domestic  corporation  is  entitled  as  a  matter  of  right  under  section 
984  to  have  the  venue  of  an  action  brought  against  it  by  a  foreign  cor- 
poration changed  to  the  county  of  its  residence,  though  the  latter  is  au- 
thorized to  do  business  in  this  state. 

Remington  &  Sherman  Co.  v.  Niagara  County  Nat.  Bank,  8  Ann.  Cas. 
258;  54  App.  Div.  358;  66  N.  Y.  Supp.  560. 

A  resident  of  this  state,  on  being  sued  by  a  foreign  corporation,  is  en- 
titled, as  a  matter  of  right  to  have  the  venue  changed  to  his  county. 

New  Haven  Clock  Co.  v.  Hubbard,  40  St.  P.ep.  654 ;  16  N.  Y.  Supp.  125. 

Grover  &  Baker  Sewing  Machine  Co.  v.  Kimball,  64  Barb.  425. 

And  he  does  not  waive  such  right  by  obtaining  an  order  extending  his 
time  to  answer  provided  he  accept  ten  days'  notice  of  trial  by  mail,  the 
case  to  go  on  the  calendar,  though  the  county  where  suit  was  brought  was 
the  only  one  referred  to  in  his  affidavit  for  the  extension,  when  the  ex- 
tension would  still  leave  sufficient  time  for  a  regular  notice  of  trial  and 
for  placing  the  case  on  the  calendar  for  the  next  term  of  court  in  either 
county  and  there  was  no  apparent  necessity  for  inserting  the  provision 
for  short  notice. 

Molson's  Bank  v.  Marshall,  8  Ann.  Cas.  347;  32  Misc.  603;  67  N.  Y. 
Supp.  22a 

The  place  of  trial  of  an  action  brought  by  or  against  a  joint  stock  as- 
sociation in  the  name  of  its  president  or  treasurer  is  not  governed  by  the 
location  of  its  office,  as  a  quasi  corporation. 

Bacon  v.  Dinsmore,  42  How.  Pr.  368, 

The  provision  of  the  charter  of  second-class  cities  requiring  all  actions 
against  such  a  city,  or  any  of  its  officers,  boards  or  departments,  to  be 
brought  in  tbe  county  in  which  it  is  situated  is  not  violative  of  section  18 
of  article  3  of  the  state  Constitution  prohibiting  the  legislature  from 
passing  a  private  or  local  bill  providing  for  changes  of  venue. 

Czamowsky  v.  Rochester,  55  App.  Div.  388;  66  N.  Y.  Supp.  931. 

Now  does  such  provision  take  away  the  power  of  the  supreme  court  to 
change  the  place  of  trial  for  the  convenience  of  witnesses. 

Id. 

Such  provision  applies  only  to  transitory  actions  and  does  not  prevent 
an  action  against  such  a  city  to  recover  possession  of  real  estate  sit- 
uated in  another  county  from  being  brought  in  that  county  under  section 
982  of  the  Code. 

Id. 
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Effect  of  Residence  on  Place  of  Trial  op  Action,— Continued. 

f.  Change  of  venue. 

If  the  county  designated  in  the  complaint  as  the  place  of  trial,  is  not  the 
residence  of  any  of  the  parties,  the  action  may  notwithstanding  be  tried 
therein;  unless  the  place  of  trial  is  changed  to  the  county  in  which  one 
of  the  parties  reside  upon  the  demand  of  the  defendant,  followed  by 
the  consent  of  the  plaintiff,  or  the  order  of  the  court. 

g  985,  Code  of  Civil  Procedure. 

The  court  may,  by  order,  change  the  place  of  trial,  where  there  is 
reason  to  believe  that  an  impartial  trial  cannot  be  had  in  the  county 
where  cither  of  the  parties  reside  or  where  the  convenience  of  witnesses 
and  the  ends  of  justice  will  be  promoted  by  the  change. 

§  987,  Id. 

The  right  to  the  change  of  the  place  of  trial  to  the  county  of  the  resi- 
dence of  one  of  the  parties  is  absolute,  when  the  proceedings  to  accom- 
plish  it   are   duly  taken   and   pursued. 

Shepard  v.  Squire,  76  Hun,  598;  58  St.  Rep.  247;  28  N.  Y.  Supp.  218; 
23  Civ.  Pro.  403. 

But  such  right  is,  and  may  be,  waived,  unless  the  motion  therefor  is 
made  in  the  manner  and  within  the  time  prescribed  in  the  Code. 

Duche  v.  Buffalo  Grape  Sugar  Co.,  63  How.  Pr.  516;  2  Civ.  Pro.  268. 

The  right  to  a  change  of  venue  to  the  county  of  the  defendant's  resi- 
dence is  not  barred  by  its  denial  on  the  return  of  an  order  to  show  cause 
why  plaintiff  should  not  disclose  his  address,  or  in  default  thereof,  the 
place  of  trial  be  changed. 

Binder  v.  Metropolitan  St.  Ry.  Co.,  68  App.  Div.  281 ;  74  N.  Y.  Supp.  54. 

Sections  781-783  of  the  Code,  allowing  the  court,  after  the  expiration 
of  the  time  within  which  any  proceeding  in  an  action  must  be  taken,  to 
grant  relief  in  case  of  default,  cannot  be  resorted  to  to  relieve  a  de- 
fendant who  has  failed  to  move  for  a  change  of  venue  to  the  county  of 
his  residence  within  the  time  allowed  by  the  Code. 

Duche  v.  Buffalo  Grapt  Sugar  Co.,  63  How.  Pr.  516;  2  Civ.  Pro.  268. 

Where  in  the  summons  and  complaint  a  county  is  designated  as  the 
place  of  trial,  in  which  neither  party  resides,  the  amendment  of  the  com- 
plaint, after  a  demand  by  defendant  that  the  venue  be  changed  to  the 
county  of  his  residence,  by  designating  the  county  where  plaintiff  resides 
cannot  defeat  defendant's  motion  for  the  change  of  venue,  as  an  amend- 
ment can  be  made  only  without  prejudice  to  proceedings  already  had. 

Rector  v.  Ridgwood  Ice  Co.,  38  Hun,  293. 

Faherty  v.  Schuyler  Tow-Boat  Line,  43  Hun,  432. 
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The  venue  will  not  be  changed  lo  the  county  of  defendant's  residence 
for  the  convenience  of  witnesses  and  to  promote  the  ends  of  justice,  when 
the  answering  affidavit,  not  denied,  states  that  in  negotiations  for  set- 
tlement defendant's  agent  declared  that  no  jury  in  defendant's  county 
would  render  a  verdict  against  him,  if  they  could  avoid  it 

Tuomey  v.  Kingsford,  68  App.  Div.   180;  74  N.  Y.  Supp.  13. 

When  plaintiff  resides  in  the  county  where  the  venue  is  laid,  a  change 
of  venue  cannot  be  granted  upon  (he  ground  that  it  is  improperly  laid. 

Hirshkind  v.  Mayer,  91  App.  Div.  416;  86  N.  Y.  Supp.  836. 

Where  there  is  no  evidence  before  the  court,  on  a  motion  for  a  change 
of  venue,  that  either  of  the  parties  resided  in  the  state  at  the  commence- 
ment of  the  action,  the  plaintiff  may  be  regarded  as  entitled,  under  sec- 
tion 084,  to  designate  any  county  for  the  purpose  of  trial. 

Burke  v.  Prenkel,  97  App.  Div.  19;  89  N.  Y.  Supp.  621. 

The  fact  that  the  affidavit  upon  which  an  application  for  a  change  of 
venue  is  based  incorrectly  states  the  legal  residence  as  to  one  defend- 
ant will  not  justify  the  court  in  denying  defendant's  motion,  if  it  is  found 
as  a  fact  that  the  other  defendant  resides  in  the  county  demanded. 

Shepard  &  Morse  Lumber  Co.  v.  Burleigh,  27  App.  Div.  99;  50  N.  Y. 
Supp.  135. 

Allegations  as  to  residence  in  the  moving  affidavits  for  a  change  of 
venue,  though  upon  information  and  belief,  are  sufficient,  when  the  sources 
of  the  information  and  the  grounds  of  belief  are  set  forth. 

Boyle  v.  Standard  Oil  Co.,  93  N.  Y.  Supp.  677. 

A  mere  general  allegation  that  a  party  was  a  resident  of  a  certain 
county  at  the  commencement  of  the  action  is  only  the  statement  of  a 
conclusion  and  does  not  meet  moving  affidavits  alleging  facts  establish- 
ing a  contrary  residence. 

Id. 

An  affidavit,  verified  subsequent  to  the  commencement  of  the  action, 
stating  that  the  affiant  at  that  time  resided  in  a  certain  city  does  not 
establish  the  residence  required  by  section  984. 

Burke  v.  Frenkel,  97  App.  Div.  19;  89  N.  Y.  Supp.  fat. 

An  affidavit  alleging  that  at  the  time  of  the  occurrence  from  which  the 
action  arose  a  party  was  a  resident  of  a  certain  city  is  likewise  defective. 

Id. 

The  assertion  that  he  is  a  resident  of  the  county  designated  in  the 
complaint  without  adding  that  he  was  at  the  time  of  the  commencement 
of  the  action,  is  not  sufficient  to  overcome  proof  of  nonresidence. 

Radway  v.  Hutchinson,  50  St.  Rep.  430;  21  N.  Y.  Supp.  642. 
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The  allegation  that  he  was  domiciled  in  snch  county  prior  to  the  com- 
mencement of  the  action  is  insufficient,  as  residence,  and  not  domicile,  is 
the  criterion. 

Id 

Upon  a  motion  for  a  change  of  venue  on  the  ground  that  plaintiff  is 
not  a  resident  of  the  county  where  the  action  is  brought,  the  burden  of 
proof  is  on  the  defendant  to  establish  that  fact. 

Bischoff  v.  Bischoff,  88  App.  Div.  126;  85  N.  Y.  Supp.  81. 

The  question  of  residence  is  very  largely  one  of  intention ;  and  where 
there  is  very  little  in  the  moving  papers  of  an  evidentiary  character  which 
militates  against  the  positive  statement  of  plaintiff  that  he  resides  in 
such  county,  the  motion  must  be  denied 

Id 

Upon  defendant's  motion  to  change  the  venue,  laid  in  a  county  in 
which  neither  party  resides,  to  the  county  of  his  residence,  it  is  improper 
for  the  court,  against  his  objection,  to  change  the  place  of  trial  to  the 
county  where  plaintiff  resides. 

Ferrin  v.  Huxley,  94  App.  Div.  air;  87  N.  Y.  Supp.  1005. 

Loretz  v.  Metropolitan  St  R.  Co.,  34  App.  Div.  I ;  53  N.  Y.  Supp.  1050, 

Where  the  question  of  residence  involved  in  a  motion  for  a  change  of 
venue  is  not  of  supreme  importance  to  the  parties  and  the  court  is  not 
must  in  doubt  as  to  its  disposition  from  the  evidence  presented,  a  ref- 
erence will  net  be  directed  on  the  suggestion  of  the  moving  party. 

Bischoff  v.  Bischoff,  88  App.  Div.  126;  85  N.  Y.  Supp.  81. 

It  was  held  that  after  the  removal  to  the  supreme  court  of  an  action 
from  the  common  pleas  or  superior  court  under  section  33  of  the 
Code  of  Procedure  which  is  similar  ito  sections  319  and  343  of  the  pres- 
ent Code  providing  for  the  removal  to  the  supreme  court  of  actions 
from  the  city  court  of-New  York  and  the  county  courts,  the  provisions 
of  section  125  of  the  former  Code,  almost  identical  with  section  984, 
applied  and  required  the  action  to  be  tried  in  the  county  in  which  one 
of  the  parties  resided. 

Cornell  v.  Evans,  7  Hun,  ago.. 

The  territory,  formerly  constituting  the  village  of  Westchester,  annexed 
to  New  York  city,  for  certain  purposes,  by  charter  934  of  the  Laws  of 
1895,  remains  so  far  a  portion  of  Westchester  county  that  its  inhabitants 
are  to  be  deemed  residents  of  that  county  for  the  purpose  of  determining 
the  place  of  trial  of  an  action  under  section  984. 

Zeimer  v.  Rafferty,  18  App.  Div.  397  i  46  N.  Y.  Supp.  345. 
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Blaine  v.  Thomas  et  al. 

BLAINE  v.  THOMAS  et  al. 

[..  App.  Div.  ..;  92  N.  Y.  Supp.  1036.] 

(Supreme  Court,  Appellate  Division,  First  Department.    April  7,  1905.) 

Stockbrokers — Unlawful  Sale  of  Stock — Findings — Evidence. 

In  an  action  to  recover  damages  against  defendants,  as  stockbrok- 
ers, for  an  alleged  unlawful  sale  of  certain  stock  carried  for  plain- 
tiff on  margin,  evidence  held  to  sustain  findings  that  the  stock  was 
purchased  for  plaintiff's  individual  account,  and  was  sold  in  violation 
of  defendants'  agreement  that  plaintiff  should  have  the  entire  day  on 
which  the  stock  was  sold  in  which  either  to  put  up  margin  called  for, 
or  arrange  to  otherwise  take  care  of  the  shares. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  James  G.  Blaine  against  Edward  R.  Thomas  and 
others.  From  a  judgment  in  favor  of  plaintiff,  defendants  ap- 
peal.   Affirmed. 

Note— Purchase  and  Sale  op  Stock  on  Majsuin. 

a.  In   general.— 173. 

b.  Broker's  rights  and  duties. — 177. 

c  Damages  for  unauthorised  sales.— 1S3. 


a.  /it  general. 

The  legal  relation  existing  between  a  purchaser  of  stock  on  margin  and 
the  stock-broker  is  that  of  pledgor  and  pledgee ;  the  legal  title  to  the  ttock 
being  in  the  customer. 

Markoam  v.  Jandon,  41  N.  Y.  335. 

Rothschild  v.  Allen,  90  App.  Div.  333;  86  N.  Y.  Supp.  42. 

A  sale  of  stock  by  the  broker,  except  upon  judicial  proceedings,  or  after 
demand  upon  the  purchaser  for  advances  and  commissions  and  a  reason- 
able, personal  notice  to  him  of  the  intention  to  make  such  sale,  in  case 
of  default  in  payment,  specifying  the  time  and  place  of  sale,  is  a  wrong- 
ful conversion  by  the  broker  of  the  property  of  the  purchaser. 

Markham  v.  Jandon,  41  N.  Y.  235- 

Gillett  v.  Whitney,  lao  N.  Y.  403;  34  N.  E.  700;  31  St  Rep.  495- 
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Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN, 
PATTERSON,  INGRAHAM,  and  LAUGHLIN,  JJ. 

E.  D.  Hawkins,  for  appellants. 

S.  Harris,  for  respondent. 

Patterson,  J.  The  plaintiff  was  a  customer  of  the  defend- 
ants, who  were  stockbrokers  in  the  city  of  New  York.  He  sued 
to  recover  damages  for  an  alleged  unauthorized  sale  of  a  thou- 
sand shares  of  Pennsylvania  Railroad  stock,  which  they  were 
carrying  for  him  on  margin.  At  the  trial  he  had  a  verdict,  and 
from  the  judgment  entered  thereon,  and  from  an  order  denying  a 
motion  for  a  new  trial,  the  defendants  appeal. 

The  plaintiff  claimed  that  between  April  2  and  June  15,  1901, 
the  defendants  purchased  for  his  account  certain  stocks,  and 
among  them  the  Pennsylvania  stock,  and  that  he  had  on  deposit 
with  them  a  cash  margin;  that  on  May  9,  1901,  the  defendants 

Purchase  and  Sale  of  Stock  on  Margin, — Continued, 

If  a  pledge  of  stock,  held  on  margin  by  a  broker,  secures  to  the  cus- 
tomer the  right  to  obtain  the  stock  from  the  pledgee  upon  the  payment  of 
the  balance  of  the  purchase  price,  the  pledge  does  not  constitute  a  con- 
version of  the  stock  by  the  broker,  even  though  be  neglects  to  keep  on 
hand  an  quivalent  number  of  shares  of  similar  stock. 

Rothschild  v.  Allen,  90  App.  Div.  233;  86  N.  Y.  Sttpp.  42. 

But  brokers  have  no  stock  of  the  same  character  after  an  alleged  con- 
version, a  cause  of  action  is  complete  when  the  conversion  took  place  with' 
out  a  demand. 

Briggs  v.  Jones,  8  Misc.  261;  50  St.  Rep.  293;  28  N.  Y.  Supp.  709. 

In  an  action  brought  by  a  firm  of  stockbrokers  against  a  client  to  recover 
a  balance  of  account,  alleged  to  be  due  the  hrokers  after  crediting  the 
client  with  the  proceeds  of  a  sale  of  his  stock,  it  is  incumbent  upon 
the  brokers  to  prove  that  the  sale  was  made  in  good  faith  and  to  a  per- 
son authorized  to  purchase. 

,  Cammann  v.  Huntington.  89  App.  Div.  90;  P5  N.  Y.  Supp.  434. 
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sold  the  stock,  without  notice  to  him  and  without  his  consent,  at 
$139  a  share;  that  on  the  same  day  he  sold  1,000  shares  of  Penn- 
sylvania stock  for  $142  a  share  through  other  brokers  in  the  city 
of  New  York ;  that  on  the  following  day  he  requested  such  other 
brokers  to  call  upon  the  defendants  for  the  1,000  shares,  which 
was  done,  but  the  defendants  refused  to  deliver  the  same;  that, 
to  replace  the  stock,  he  was  required  to  pay  $144  a  share ;  and  he 
claims  as  damages  the  difference  between  $139  and  what  he  paid 
to  replace  the  shares.  In  answer  the  defendants  set  up  that  the 
1,000  shares  of  stock  were  not  bought  for  the  plaintiff  individu- 
ally, but  for  him  and  one  George  T.  Blackstock  jointly  (and  in 
this  connection  it  is  claimed  that  there  is  a  defect  of  parties, 
Blackstock  not  being  made  a  party) ;  that  the  sale  of  the  1,000 
shares  on  May  9th  was  made  after  due  demand  and  notice,  and 
for  the  joint  account  of  the  plaintiff  and  Blackstock,  and  before 
the  defendants  were  informed  that  the  plaintiff  had  sold  the 
stock  through  other  brokers,  or  intended  to  do  so.  It  was  agreed 
on  the  trial  that,  if  the  plaintiff  were  entitled  to  recover  at  all, 

Purchase  and  Sale  of  Stock  ok  Margin, — Continued 

One  who  directs  brokers  to  buy  and  sell  stock  is  not  chargeable  with 
the  price  which  the  stock  may  have  had  prior  to  the  time  the  order  to 
purchase  -was  given,  and  greater  'than  it  then  had,  unless  he  consents 
to  adopt  such  greater  price  of  a  prior  purchase  by  the  brokers. 

Day  v.  Jameson.  123  N.  Y.  626;  25  N.  E.  238;  33  St  Rep.  375;  3  Silv. 
Ct   App.   96. 

In  an  action  by  the  purchaser  against  a  broker  for  conversion  by  selling 
Stock  without  notice,  evidence  of  a  usage,  that  stocks  held  on  a  margin 
might  be  sold  without  notice  by  the  broker,  whenever,  by  a  fall  of  the 
stock  in  the  market,  the  margin  was  exhausted,  is  inadmissible. 

Markham  v.  Jandon,  41  N.  Y.  235. 

Where  a  customer  of  a  stockbroker  informs  the  stockbroker  that  a 
sale  for  his  account  was  unauthorized,  it  cannot  be  said  as  a  matter  of 
law  that  his  failure  to  return  an  account  subsequently  sent  to  him  by  the 
Stockbroker  operated  as  an  acquiescence  in  or  a  ratification  of  the  un- 
authorized sale. 

Burhorn  v.  Lockwood,  71  App.  Div.  301;  75  N.  Y.  Supp.  828. 
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the  measure  of  damages  would  be  the  amount  claimed  in  the 
complaint,  with  interest  to  the  date  of  trial.  There  are  two  issues 
of  fact,  and  they  are  very  concisely  and  satisfactorily  formulated 
by  counsel  for  the  appellants  as  follows :  First,  Was  the  account 
a  joint  account  of  Blaine  and  Blackstock,  or  the  individual  ac- 
count of  the  plaintiff,  James  G.  Blaine?  Second,  Were  the  rela- 
tions between  the  plaintiff,  as  customer,  and  the  defendants,  as 
his  stockbrokers,  such  on  May  9,  1901,  that  defendants  were 
justified  in  selling  the  1,000  shares  of  Pennsylvania  stock? 

Concerning  the  first  question  it  is  undoubtedly  true  that,  at  the 
beginning  of  transactions  in  stocks  between  the  plaintiff  and  the 
defendants,  an  account  was  opened  on  the  defendants'  books  in 
the  names  of  Blaine  and  Blackstock  jointly.  The  transactions 
began  with  the  purchase  of  206  shares  of  Bank  of  Commerce 
stock.  The  plaintiff  deposited  $15,000  in  cash  as  margin.  When 
that  account  was  opened,  Blackstock  was  jointly  interested  with 
the  plaintiff  in  any  profits  that  might  accrue  upon  the  purchase 
of  the  bank  stock,  and  it  appears  that  Blackstock  had  no  other 

Purchase  and  Sale  OP  Stock  OK   Margin, •   -Continued 


Where  a  broker  pledges  the  stock  purchased  for  customers  upon  a 
margin  the  fact  that  one  customer  can  identify  the  stock  purchased  for 
him  places  him  in  no  better  position  to  recover  possession  of  them  than 
is  occupied  by  other  customers  who  cannot  identify  their  purchases  of 
similar   stock. 

Sillcocks  v.  Gallaudet,  66  Hun,  523;  50  St  Rep.  283;  21  N.  Y.  Supp. 
55*. 

A  default  of  the  purchaser  in  not  responding  to  the  demand  for  fur- 
ther margins  does  not  terminate  his  interest  in  the  shares.  He  remains 
the  general  owner  entitled  to  redeem,  or  to  have  the  shares  or  their  value 
delivered  to  him  on  performance  of  the  original  contract 

Markham  v.  Jaudon,  41  N.  Y.  335. 

The  phrase  "stop  order"  means  that  the  broker  has  received  and  is- 
bound  by  a  direction  of  his  principals  to  sell  at  a  price  described,  when 
that  price  is  reached  in  the  market.  The  price  may  be  described  by 
referring  to  contingencies  and  conditions. 

Wronkow  v.  dews,  30  J.  ft  S.  176. 
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interest  in  that  stock.  Blackstock  himself  so  testifies,  and  in  that 
respect  corroborates  the  plaintiff.  On  the  29th  of  April,  1901, 
the  plaintiff  gave  to  the  defendants  an  order  to  buy  the  Pennsyl- 
vania stock  for  himself,  personally,  as  he  says,  at  153.  There 
was  ample  margin  for  that  stock.  Blackstock  had  no  interest  in 
that  purchase.  The  defendants  entered  it  in  the  account  kept  in 
the  names  of  Blaine  and  Blackstock,  but  there  can  be  no  doubt 
whatever,  on  the  evidence,  that  the  1,000  shares  of  Pennsylvania 
stock  belonged  solely  to  Blaine.  It  is  not  shown  that  Blackstock 
had  any  communication  whatever  with  the  defendants  with  re- 
spect to  the  purchase  of  this  stock.  It  was  put  in  the  account  of 
Blaine  and  Blackstock  without  the  request  or  consent  of  Blaine, 
although  money  in  the  first  account  was  used  "to  margin"  the 
purchase.  When  the  $15,000  was  deposited  by  Blaine,  a  receipt 
was  given  him  by  the  defendants  in  his  individual  name.  It 
seems  that  $12,000  was  sufficient  as  margin  for  the  Bank  of  Com- 
merce stock,  and  that  left  $3,000  of  Blaine's  money  available  to 
him  for  further  transactions.     On  the  other  hand,  it  would  ap- 

Pubchasi  akd  Sale  or  Stock  oh  Mabgin,— Continued. 

Where  a  stockbroker  sells  without  due  notice  stock  purchased  by  him 
for  a  customer,  on  a  margin,  and  held  in  pledge  to  secure  the  advance 
made  by  him  to  make  the  purchase,  he  does  not  thereby,  as  matter  of 
law,  extinguish  all  claim  against  the  customer  for  the  advance. 

Gruman  v.  Smith,  81  N.  Y.  25. 

An  infant  deposited  money  with  stockbrokers  as  a  margin.  Me  never 
received  any  of  the  stocks  from  the  broken  nor  any  profits  from  the 
transactions.  It  was  held,  that  he  might  avoid  the  contract  and  that 
having  repudiated  the  orders  given  by  him  on  the  ground  of  infancy  he 
was  entitled  to  recover  his  deposits  in  full. 

Uordecai  v.  Pearl,  63  Hun,  553;  45  Si  Rep.  140;  18  N.  Y.  Snpp.  544; 

affirmed  136  N.  Y.  625 ;  49  St.  Rep.  913. 

b.  Broker's  rights  and  dutits. 

There  exists  between  a  stockbroker  and  one  for  whom  he  purchases 
stock  on  a  margin  the  relation  of  principal  and  agent  as  well  as  of  pledgor 
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pear  that  notice  of  the  purchase  of  the  Pennsylvania  stock  was 
given  by  the  defendants  as  on  account  of  Blaine  and  Blackstock, 
and  no  notification  was  given  by  Blaine  that  that  was  incorrect, 
and  it  may  be  said  that  there  are  other  circumstances  in  the  case 
aiding  the  version  of  the  defendants  as  to  the  nature  of  this 
transaction.  However,  on  the  conflicting  testimony,  the  jury, 
on  the  submission  of  the  question  as  one  specially  put  to  them, 
found  in  favor  of  the  plaintiff,  and;  on  all  the  conflicting  testi- 
mony, we  see  no  reason  for  interfering  with  their  verdict. 

Concerning  the  unlawful  sale  or  conversion  of  the  Pennsyl- 
vania shares  by  the  defendants,  the  jury  found  in  favor  of  the 
plaintiff.  It  is  not  necessary  to  comment  upon  the  general  duty 
of  a  stockbroker  carrying  stock  on  margin  for  a  customer  to  make 
a  demand  for  further  margin,  or,  in  default  thereof,  to  give  notice 
of  the  time  and  place  of  sale.  The  cause  was  tried  on  this  branch 
of  the  case  upon  the  theory  that  the  defendants  violated  an 
agreement  they  had  made  with  the  plaintiff  with  respect  to  fur- 
nishing margin  or  otherwise  taking  care  of  the   Pennsylvania 

Pubcbase  and  Sale  or  Stock  ok  Margin,— Continued. 

and  pledgee ;  and  the  broker,  as  agent,  is  bound  to  obey  the  instructions 
of  his   customer. 

Zimi nermann  v.  Heil,  3  Ann.  Cas.  103;  86  Hun,  114;  67  St  Rep.  136: 
33  N.  Y.  Supp.  391. 

A  broker  purchasing  stock  on  margin  for  a  customer  may  take  title  to 
the  shares  in  his  own  name  and  he  is  not  bound  to  keep  the  identical 
shares  tor  the  purchaser.  His  duty  is  performed  by  keeping  a  sufficient 
number  of  shares  in  his  own  name,  or  under  his  control,  ready  to  respond 
to  the  call  of  the  customer. 

Horton  v.  Morgan,  19  N.  Y.  170. 

Caswell  v.  Putnam,  iao  N.  Y.  153;  24  N.  E.  287;  30  St  Rep.  87ft    , 

It  is  the  duty  of  a  stockbroker  who  has  sold  stock  short  for  a  customer, 
to  give  reasonable  notice  to  him  to  furnish  additional  margin  before  buy- 
ing in  to  cover  the  short  sale. 

Lazare  v.  Allen,  20  App.  Div.  616;  47  N.  Y.  Supp.  340. 

A  broker  who  makes  short  sale  for  a  customer  can  close  the  transaction 
at  any  time,  if,  upon  demand  and  notice,  the  margin  is  not  kept  good 

White  v.  Smith,  54  N.  Y.  522. 
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stock.  The  following  facts  appear  in  evidence:  On  May  8th, 
while  the  defendants  were  still  carrying  the  stock,  the  market  be- 
came disturbed,  and  on  the  9th  that  condition  developed  into  one 
of  wild  panic.  On  the  8th  the  plaintiff  was  in  Washington,  and 
he  was  called  up  on  the  long  distance  telephone  by  a  Mr.  Steb- 
bins,  who  seems  to  have  been  a  manager  of  the  defendants'  busi- 
ness. That  gentleman  called  for  $6,000  margin  on  the  Pennsyl- 
vania stock.  The  plaintiff  swears  that  he  replied  that  his  account 
stood  impaired  only  for  about  $500,  and  it  was  unnecessary  to 
call  upon  him  for  such  margin.  The  plaintiff  also  swears  that 
Mr.  Stebbins,  when  he  asked  for  margin,  demanded  that  the  plain- 
tiff should  put  it  up  "or  lighten  that  load."  On  the  next  morning, 
the  9th,  the  plaintiff  was  called  up  again  on  the  long  distance 
telephone ;  and  he  swears  that  he  was  required  either  to  liquidate 
the  transaction,  or  take  it  out  of  the  defendants'  office  and  trans- 
fer it  to  some  other  office.  Mr.  Thomas,  one  of  the  defendants, 
then  talked  with  the  plaintiff  over  the  telephone,  and  the  plain- 
tiff  says  Mr.  Thomas  demanded  the  amount  of  the  margin,  or 

Purchase  and  Sale  or  Stock  on  Margin,— Continued. 


And  he  may  close  the  transaction,  upon  notice,  after  he  has  carried  the 
stock  for  a  reasonable  time. 

White  v.  Smith,  54  N.  Y.  522. 

When  a  broker  is  vested  with  discretionary  powers  as  to  whether  a 
sale  should  be  made  or  not,  it  seems  he  must  exercise  his  discretion 
in  so  determining. 

Sims  v.  May,  16  St.  Rep.  780;  I  N.  Y.  Supp.  671. 

Where  the  contract  between  the  customer  and  the  broker  provided  that 
the  stock  should  not  be  sold  unless  the  customer  should  fail  to  deposit 
additional  margin  on  notice,  and  that,  if  sold,  the  broker  would  give 
the  customer  notice  of  the  time  and  place  of  sale,  the  failure  of  the 
customer  to  deposit  additional  margins  on  notice  does  not  relieve  the 
broker  from  the  necessity  of  giving  notice  of  the  time  and  place  of  sale. 

Rothschild  v.  Allen,  00  App.  Div.  233;  86  N.  Y.  Supp.  42. 

In  an  action  to  recover  losses  claimed  to  have  been  sustained  by  plain- 
tiffs, who  were  stockbrokers,  on  certain  stock  purchased  by  them  on  a 
margin  for  defendant,  it  was  held  that  the  plaintiffs,  having  sold  the 
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that  the  load  be  lightened,  and  that  the  plaintiff  then  said  that  be 
would  either  put  up  the  margin  or  take  care  oi  the  Pennsylvania 
stock  during  the  day,  before  the  close  of  business.  The  Wall 
street  day  closes  at  3  o'clock.  Mr.  Thomas  is  understood  as 
testifying  that  no  such  conversation  took  olace.  He  admits  that 
he  had  a  conversation  over  the  telephone  with  reference  to  the 
matter  on  May  9th,  and  that  he  talked  with  Mr.  Blaine  at  about 
half  past  11  o'clock  in  the  morning  of  that  day.  He  also  swears 
that  he  told  the  plaintiff  "that,  unless  he  could  either  protect  his 
account  or  send  us  $5,000  at  once,  that  I  would  have  fo  sell  part 
of  his  account."  To  which  the  plaintiff  responded:  'Don't 
bother  me  about  this  case.  I  have  got  other  and  more  important 
affairs  to  attend  to,  and  I  will  try  to  attend  to  it  later."  Mr. 
Thomas  states  that  he  also  said  that  that  would  not  do  because 
there  was  a  terrible  panic,  and  that  he  could  not  tell  how  much 
lower  prices  were  going,  and  that  unless  the  plaintiff  could  send 
$5,000  at  once,  or  take  up  part  of  his  account,  "ne  should  have  to 
sell  him  out  immediately ;  and  he  declares  that  that  was  the  end 

Purchase  \hd  Sale  of  Stock  on  M a rgih,— Continued. 

stock  without  demanding  additional  margin  or  giving  defendant  reason- 
able notice  that  the  Dale  would  be  made,  had  failed  to  perform  their 
contract  and  were  not  entitled  to  any  recovery. 

Gillett  v.  Whiting,  120  N.  Y.  402;  24  N.  E.  790;  31  St.  Rep.  495- 

The  plaintiff  sold  stock  short,  and  had  agreed  with  his  brokers  to  keep 
with  them  a  margin  of  twenty  per  cent.  The  stock  rose  and  the  brokers 
demanded  more  margin.  The  plaintiff  had  an  interview  with  them,  in 
which  they  advised  him  not  to  buy  more  stock  as  he  proposed,  but  to  re- 
main short,  and  said  that  if  he  would  do  so  they  would  carry  the  stock 
for  him  until  he  could  get  out  all  right.  It  was  held  this  was  a  waiver 
of  their  right  at  that  time  to  close  him  out  without  further  notice,  and  that 
a  new  demand  for  margin  was  requisite  before  they  could  do  so. 

Rogers  v.  Wiley,  38  St   Rep.  231;  14  N.  Y.  Supp.  623. 

A  broker  who  sells  short  for  a  customer,  has  not  the  right,  unless 
expressly  agreed,  to  buy  in  stock  to  cover  the  sale,  without  notice  to  or 
direction  from  his  customer;  and  if  he  does  to  he  becomes  liable  for  any 
loss  he  thus  occasions  his  principal. 

White  v.  Smith,  54  N.  Y.  522. 
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of  the  conversation.  On  his  cross-examination,  Mr.  Thomas 
swears  that  it  was  about  a  quarter  to  12  o'clock  when  he  talked  to 
Blaine,  and  that  within  20  minutes  or  half  an  hour  after  that  the 
Pennsylvania  stock  was  sold  out.  Blame  testifies  that,  immedi- 
ately after  this  conversation  over  the  telephone  with  Mr.  Thomas, 
he  gave  an  order  to  sell  1,000  shares  of  the  stock,  and  a  special 
direction  was  sent  to  New  York  immediately  to  bankers  to  go  to 
the  defendants  and  take  up  the  shares  held  by  them,  and  on  the 
same  afternoon,  as  soon  as  he  could  get  the  use  of  the  long  dis- 
tance telephone,  he  duly  notified  the  defendants ;  thus  seeking  to 
establish  that  he  carried  out  his  agreement  to  take  care  of  the 
Pennsylvania  shares  during  the  business  day  of  the  9th  of  May. 
The  court  submitted  to  the  jury  this  special  question : 

"Did  the  defendants  agree  on  May  9th  with  the  plaintiff  that  the  lat- 
ter could  nave  that  entire  day  within  which  either  to  pay  $5,000  additional 
margin,  or  to  otherwise  take  care  of  the  stock?" 

Some  criticism  is  made  upon  the  amount  of  $5,000  mentioned 


Purchase  and  Sale  of  Stock  on  Margin, — Continued. 

Where  a  broker  had  sold  stock  short  for  a  customer,  and  in  accord- 
ance with  the  usual  custom  had  borrowed  the  stock  for  delivery,  becom- 
ing himself  obligated  to  return  the  borrowed  stock,  and  borrowing  from 
time  to  time  as  required  to  replace  the  stock  previously  borrowed,  and 
while  the  transaction  was  so  kept  alive  the  customer  died.  It  was  held, 
that  the  broker  had  authority,  acting  in  good  faith  to  continue  it  in  the 
same  manner  until  the  appointment  and  qualification  of  a  legal  repre- 
sentative of  the  estate  of  the  deceased,  upon  whom  the  proper  untile 
could  be  served  in  order  to  close  it  The  rule  that  the  death  of  the  prin- 
cipal revokes  the  authority  of  the  agent  does  not  apply  in  such  case,  as 
the  agency  is  coupled  with  an  interest 

Hess  v.  Rau,  95  N.  Y.  359. 

Where  a  stockbroker  agrees  for  a  commission  to  be  paid  to  him,  and 
upon  a  deposit  with  him  of  a  stipulated  margin  to  make  a  short  sale 
for  a  customer,  the  agreement  is  but  partially  performed  by  a  sale.  It 
is  part  of  the  bargain  that  the  broker  shall  carry  the  stock  for  a  reason- 
able time. 

White  v.  Smith,  54  N.  Y.  522. 
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in  this  question  as  the  margin  required,  but  that  was  undoubtedly 
stated  because  of  the  testimony  of  the  defendant  Thomas  that 
he  told  Blaine  either  to  protect  his  account,  or  send  $5,000  at 
once.  The  jury,  on  the  irreconcilable  conflict  in  the  statements 
of  the  two  parties,  found  that  the  agreement  was  made  as  claimed 
by  the  plaintiff. 

The  jury  were  justified  in  believing  that  the  defendants  as- 
sented to  the  plaintiff  having  the  whole  day  in  which  either  to 
put  up  margin,  or  arrange  for  taking  care  of  the  shares ;  but  the 
defendants  sold  the  plaintiff  out  before  1  o'clock,  and  thus 
violated  the  agreement  which  they  had  made.  Such  being  the 
case,  we  are  not  authorized  to  disturb  the  verdict  of  the  jury. 
The  exceptions  are  not  of  such  importance  as  to  require  a  re- 
versal of  the  judgment,  and,  as  it  has  been  agreed  between  the 
parties  what  the  measure  of  damages  should  be,  if  any  were  al- 
lowed, no  consideration  of  that  subject  is  necessary. 

The  judgment  and  order  appealed  from  should  be  affirmed, 
with  costs.    All  concur. 

Purchase  and  Sale  op  Stock  on  Margin, — Continued. 

Stockbrokers  belonging  to  a  stock  exchange  who,  after  receiving  money 
and  securities  from  a  customer  as  a  margin  for  the  purchase  of  stocks, 
do  not  obey  his  orders  by  making  actual  purchases  and  sales,  but  re- 
port to  him  fictitious  transactions  in  fulfillment  of  his  orders,  are  guilty 
of  fraud  and  the  customer  is  entitled  to  recover  the  money  and  securities 
so  deposited. 

Prout  v.  Chisolm,  21  App.  Div.  54  J  47  N.  Y.  Supp.  376. 

A  customer  who  had  bought  silver  certificates  through  his  broker,  had 
exhausted  his  "margin"  and  refused  upon  request  to  advance  any  more, 
informed  his  broker  that  if  he  held  the  certificates  longer  they  did  so 
at  their  own  risk  and  must  bear  any  further  loss.  Upon  a  sale  not  made 
until  sometime  thereafter  a  further  loss  resulted.  It  was  held,  that  the 
failure  of  the  broker  to  sell  within  a  reasonable  time  from  their  receipt 
of  the  instructions  to  sell  precluded  them  from  recovering  such  loss. 

Zimmermann  v.  Heil,  2  Ann.  Cas.  103;  86  Hun,  114;  67  St.  Rep.  136; 
33  N.  Y.  Supp.  391. 

A  telegram  from  a  customer  to  his  broker  reading,  "I  will  have  to  let 
my  stocks  go,"  authorized  the  broker  lo  sell  any  or  all  stocks  which  he 
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was  carrying  for  him  and  to  cover  the  stocks  they  had  sold  for  his 
account,  but  that  it  was  not  a  direction  to  sell. 

Evans  v.  Wrenn,  93  App.  Div.  346;  88  N.  Y.  Supp.  617. 

Plaintiff  purchased,  through  the  agency  of  the  defendant,  a  stock  option 
or  privilege  known  as  a  "straddle,"  which  secured  to  her  the  right  to 
demand  of  the  seller,  at  a  price  stated,  a  certain  number  of  shares  of  a 
specified  stock,  or  to  require  him  to  take  said  stock  at  the  same  price, 
within  sixty  days.  Plaintiff  authorized  defendant,  as  her  agent,  to  ex- 
ercise the  option.  On  the  next  day  after  the  purchase  defendant  sold  the 
stock  "short,"  which  resulted  in  a  loss.  In  an  action  to  recover  dam- 
ages, it  was  held,  that  defendant  had  no  authority  to  make  the  sale ; 
that  in  the  absence  ol  any  direction  from  the  plaintiff  it  was  defend- 
ant's duty  to  have  closed  the  contract  by  exercising  the  option  at  the 
most  favorable  time,  and  to  have  acted  For  .her  in  tihat  respect  with  rea- 
sonable care;  and  that  the  question  of  negligence  and  want  of  skill  and 
care  was  properly  submitted  to  the  jury. 

Harris  v.  Tumbridge,  83  N.  Y.  02. 

Where  a  broker  who  had  purchased  stock  for  a  customer  on  a  mar- 
gin, sold  it  without  previous  notice  to  the  customer,  and  thereafter  pre- 
sented an  account  to  the  latter  showing  the  sale  and  a  resultant  loss, 
and  the  latter  without  objection  as  to  the  manner  of  sale,  promised  to 
pay  the  balance  shown  by  the  account  to  be  due,  it  was  held,  that  he 
thereby  waived  the  right  to  notice,  and  recognized  and   ratified  the  sale 

Gillett  v.  Whiting,  141  N.  Y.  71 ;  35  N.  E.  939;  56  St.  Rep.  589 
C  Damages    for   unauthorised   sales. 

The  measure  of  damages  where  an  unauthorized  sale  of  stock  of  a  fluc- 
tuating value  is  made  by  broker,  is  the  difference  between  the  price  at 
which  the  stock  was  wrongfully  sold  and  the  highest  market  price  at  which 
like  stock  was  sold  in  the  open  market  within  a  reasonable  time  thereafter. 

Burhorn  v.  Lockwood,  71  App.  Div.  301 ;  75  N.  Y.  Supp.  828. 

Wright  v.  Bank  of  the  Metropolis,  no  N.  Y.  237;  18  N.  Y.  79;  18 
St.  Rep.  93. 

Wolff  v.  Lockwood,  70  App.  Div.  569;  75  N.  Y.  Supp.  605. 

Birnbaum  v.  May,  58  App.  Div.  76;  68  N.  Y.  Supp.  591. 

Randall  v.  Albany  City  Nat.  Bank,  1  St.  Rep.  592. 

In  Markham  v.  Jaudon,  41  N.  Y.  235,  it  was  held  that  the  purchaser 
was  entitled  to  recover  the  difference  between  the  amount  realized  upon 
the  unauthorized  sail*  and  she  highest  market  value  which  it  reached  at  any 
time  after  such  sale  down  to  the  day  of  the  trial. 

This  case  so  far  as  it  relates  to  the  rule  ot  damages,  was  overruled 
in  Baker  v.  Drake,  53  N.  Y.  211. 
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As  to  what  is  a  reasonable  time,  is,  where  the  facts  are  undisputed,  a 
question  of  law  for  the  court 

Wright  v.  Bank  of  the  Metropolis,  no  N.  Y.  237;  18  N.  E.  79;  18  St. 
Rep.  92. 

Celt  v.  Owens,  90  N.  Y.  368. 

A  broker  who  buys  in  to  cover  "short"  sales  without  authority  if 
liable  in  damages  to  the  difference  between  the  amount  paid  on  such 
purchase  and  what  the  stock  might  have  been  bought  for  when  the  cus- 
tomer gave  directions  to  purchase. 

Rogers  v.  Wiley,  131  N.  Y.  527;  30  N.  E  582;  43  St  Rep.  91a 

A  purchaser  of  stock  on  a  margin  is  entitled  to  no  greater  damages  for 
an  unauthorized  sale  by  a  broker  than  the  benefit  that  would  have  ac- 
crued to  him  if  such  sale  had  not  taken  place. 

Gruman  v.  Smith,  81  N.  Y.  25. 

In  an  action  to  recover  a  balance  alleged  to  be  due  for  an  advance  for 
the  purchase  of  slock  by  a  broker,  after  credit  of  the  amount  realized 
upon  an  unauthorized  sale  of  the  stock,  the  defendant  may  show  that 
the  market  value  of  the  stock  at  the  tine  of  the  sale  exceeded  the  price  at 
which  it  was  sold.  The  defendant  has  also  a  reasonable  time  after  no- 
tice of  sale  to  replace  the  stock,  and  if  in  the  meantime  it  had  advanced 
in  price,  the  defendant  is  entitled  to  the  difference. 

Gruman  v.  Smith,  81  N.  Y.  25. 

Upon  the  unauthorized  sale  of  stock  by  a  broker,  the  principal  has  the 
right  to  disaffirm  the  sale  and  require  the  broker  to  replace  the  stock, 
and  upon  failure  or  refusal  to  do  this  the  remedy  of  the  principal  is  to 
replace  it  himself.  In  such  case,  the  advance  in  the  market  price  from  the 
time  of  the  sale  up  to  a  reasonable  lime  to  replace  it,  after  notice  of  sale, 
is  the  proper  measure  of  damages. 

Baker  v.  Drake.  53  N.  Y.  211. 

Defendants  purchased  and  agreed  to  carry  certain  shares  of  stock  for 
plaintiff  until  instructed  by  him  to  sell,  or  for  a  period  of  six  months. 
No  money  was  paid  by  plaintiff  on  account  of  the  purchase,  but  he  gave 
defendants  the  guaranty  of  a  third  party  against  loss.  Defendants  sold 
the  stock  without  authority  and  notified  plaintiff  thereof.  In  an  action 
to  recover  damages,  it  appeared  that  for  thirty  days  after  such  sale  the 
stock  could  have  been  purchased  in  the  market  at  the  price  for  which  it 
was  solJ,  or  for  a  less  price.  It  was  held,  that  plaintiff,  having  had  a 
reasonable  time  after  notice  of  sale  to  replace  the  stock,  was  only  entitled 
to  nominal  damages. 

Colt   v.   Owens,  90   N.   Y.   368. 

Where  a  stockbroker  sells,  without  due  notice,  stock  purchased  by  him 
on  a  margin  for  a  customer,  he  does  not  thereby,  as  matter  of  law,  ex- 
tinguish all  claim  against  the  customer  for  advance  made.  The  customer 
is  simply  entitled  to  be  allowed  as  damages  the  difference  between  the 
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price  for  which  the  stock  was  sold  and  its  market  price  then  or  within 
such  reasonable  time  after  notice  of  sale  as  would  have  enabled  him  to 
replace  it  in  case  such  market  price  exceeded  the  price  realized. 

Minor  v.  Beveridge,  141  N.  Y.  399;  36"  N.  E.  404;  57  S.  R.  615- 

The  remarks  of  the  court  contrary  to  above  rule  in  Gillett  v.  Whit- 
ing, 120  N.  Y.  402;  34  N.  E.  790;  3'  St.  Rep.  405,  held  to  be  obiter. 

Minor  v.  Beveridge,  141  N.  Y.  339;  36  N.  E.  404;  57  St  Rep.  615. 

On  the  18th  October  defendants,  upon  plaintiff's  order  and  on  his  ac- 
count,sold  300  shares  N.  Y.  C,  short,  at  186.  On  the  first  of  November, 
without  plaintiff's  order  or  knowledge,  they  bought  in  stock  to  cover  the 
sale  On  the  second  of  November,  stock  having  declined  to  i8o}4,  plaintiff 
ordered  defendants  to  cover  their  sale,  to  which  no  attention  was  paid 
In  an  action  to  recover  damages,  it  was  held,  that  the  proper  measure 
of  damages  was  the  difference  between  the  price  at  which  the  stock  was 
sold  short  and  the  market  price  upon  the  day  when  the  order  was  re- 
ceived to  purchase,  with  interest,  deducting  commissions,  etc 

White  v.  Smith,  54  N.  Y.  52a. 

Plaintiff's  who  were  stockbrockers,  purchased  for  defendant  a  quantity 
of  stock  on  a  margin,  holding  the  stock  as  security  for  the  advance  made. 
Subsequently  they,  without  authority  from  defendant,  pledged  a  portion 
of  the  stock  to  secure  a  loan  to  themselves,  and  such  portion  was  there- 
after sold  by  the  pledgee.  The  stock  was  never  tendered  to  the  defend- 
ant, or  the  amount  due  thereon  demanded.  In  an  action  on  the  account  the 
trial  court  found  that  the  plaintiffs  could  not  recover  the  purchase  price  of 
the  stock  so  pledged.  On  appeal  it  was  held,  that  the  pledge  and  sale  of 
the  stock  did  not  constitute  a  failure  to  perform  a  condition  precedent, 
but  established  a  breach  of  a  condition  subsequent  to  the  purchase,  and 
.that  plaintiffs  were  entitled  to  credit  for  the  purchase  but  were  liable 
for  the  damages  sustained  by  their  customer  by  reason  of  the  subsequent 


Capron  v.  Thompson,  86  N.  Y.  418. 

In  Gillett  v.  Whiting,  120  N.  Y.  40a;  24  N.  E.  700;  31  St  Rep.  495, 
the  court  says ;  "The  learned  general  term  was  of  the  opinion  that  the 
fact  of  conversion  did  not  go  to  the  whole  damage  asked  by  the  plaintiffs, 
but  entitled  the  defendant  to  a  reduction  of  the  plaintiffs'  damages  by  the 
amount  proven  to  have  been  suffered  by  the  defendant  from  the  sale  at 
the  particular  time  when  it  took  place;  and  that  no  such  amount  was 
proven.  We  do  not  understand  this  to  be  the  law.  This  action  was  based 
upon  performance  of  the  agreement  by  the  plaintiffs,  in  which  they  un- 
dertook to  carry  for  the  defendant  the  stock  purchased,  and  if  instead  of 
performing  their  contract  on  their  part  they  converted  the  stock  to  their 
own  use,  they  have  no  ground  of  complaint  or  cause  of  action  against  the 
defendant" 
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MATTER  OF  ERVING. 

[103  App.  Dw.  500:  93  N.  Y.  Supp.  1109.] 

{Supreme  Court,  Appellate  Division,  First  Department.    April  7,  1905.) 

1.  Executors— Legacies— Payment— Interest. 

Where  there  was  nothing  in  a  will  indicating  an  intention  of  tes- 
tatrix that  legacies  should  not  draw  interest  until  paid,  the  fact  that 
•hey  could  not  be  paid  in  full  until  funds  were  received  front  the  sale 
of  lands  in  a  foreign  state  did  ;;jt  deprive  the  legatees  of  the  right 

2.  Same— Computation  or  Interest. 

Where  partial  payments  are  made  on  legacies  entitled  to  interest, 
the  amount  due  should  be  determined  by  first  applying  the  payment 
to  the  discharge  of  interest  then  due,  and,  if  the  payment  exceeds  the 
interest,  by  applying  the  surplus  to  discharge  the  principal,  the  sub- 
sequent interest   to  be  computed   on  the  balance  of  the  principal   re- 

Note — Interest  on  Legacies. 

a.  General  rule. — 186. 

b.  Exceptions.— 188. 

1.  Legacies  to  infants  and  widows. — igo. 

2.  Legacies  of  income. — 194. 
e.  Direction  in  will. — 195. 

d.  Specific  legacies. — 197. 

e.  Waiver  of  right  to  interest.— 198. 

f.  fiat*  and  computation.— 199. 


a.  General  rule. 

Section  3731  of  the  Code  of  Civil  Procedure  prohibits  the  payment  of 
legacies  until  a  year  after  the  granting  of  letters  testamentary  or  of  ad' 
ministration,  unless  directed  by  the  will  to  be  sooner  paid. 

And  the  general  rule  is  that  interest  upon  legacies  is  not  payable  until 
the  principal   becomes   due. 

Thom  v.  Garner,  113  N.  Y.  198;  31  N.  E.  149. 

Matter  of  McGowan,  134  N.  Y.  £j6;  a6  N.  E.  1098;  36  St  Rep.  686. 
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maining  due;  and,  if  a  payment  be  less  than  the  interest,  the  surplus 
interest  should  not  be  taken  to  augment  the  principal,  but  interest 
should  be  computed  as  continuing  on  the  former  principal  until  the 
period  when  payments,  taken  together,  exceed  the  interest  due,  and 
then  the  surplus  to  be  applied  toward  discharging  the  principal,  and 
interest  to  be  then  computed  on  the  balance  as  before. 
Appeal  from  Order  of  Surrogate,  New  York  County. 
Judicial  settlement  of  the  estate  of  Harriot  Erving,  deceased. 
From  an  order  of  the  Surrogate's  Court  directing  George  Leask 
and  another,  executors,  to  pay  Merced  D.  M.  Greene  and  others, 
petitioners,  a  balance .  on  certain  legacies,  both  parties  appeal. 
Modified. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN, 
PATTERSON,  INGRAHAM,  and  LAUGHLIN,  JJ. 

H.  W.  Simpson,  for  appellants  Greene  and  others. 

James  H.  Fay,  for  appellants  Leask  and  others. 
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e  year  after  the  appoint- 

Russell  v.  Hilton,  80  App.  Div.  178;  80  N.  Y.  Supp.  563. 

Goodwin  v.  Crooks,  58  App.  Div.  404;  69  N.  Y.  Supp.  578. 

The  words  "letters  testamentary  or  of  administration"  as  used  in  the 
statute  include  letters  of  temporary  administration,  and  when  such  let- 
ters are  issued  pending*  probate  of  the  will,  interest  on  a  legacy  begins  to 
run  one  year  after  their  date. 

Matter  of  McGowan,  124  .N  Y.  526;  26  N.  E.  1098:  36  St  Rep.  686. 

Matter  of  Oakes,  19  App.  Div.  193;  45  N.  Y.  Supp.  0B4. 

Interest  on  a  legacy  begins  to  run  a  year  after  the  granting  of  letters 
under  the  last  will  when  the  probate  of  a  former  will  is  revoked. 

Matter  of  Patterson,  5  Misc.  178;  25  N.  Y.  Supp.  702. 

The  fact  that  all  the  other  legacies  were  paid  one  year  after  issuance  of 
letters  under  the  first  will  does  not  warrant  a  departure  from  the  rule, 

Id. 
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Jacob  F.  Miller,  for  appellant  Society  for  Reformation  of 
Juvenile  Delinquents. 

Samuel  T.  Carter,  Jr.,  for  appellant  Burnham  Industrial  Farm. 

David  J.  Newland,  for  appellant  Baptist  Home  for  the  Aged. 

McLaughlin,  J.  Cross-appeals  from  an  order  of  the  Surro- 
gate's Court  of  the  County  of  New  York  directing  the  executors 
of  the  last  will  and  testament  of  Harriot  Erving,  deceased,  to 
pay  to  the  petitioners  a  balance  of  two  legacies.  Subsequent  to 
the  taking  of  the  appeals  the  residuary  legatees  named  in  the  will 
were  made  parties  to  the  proceeding  under  section  2573  of  the 
Code  of  Civil  Procedure.  There  is  no  dispute  as  to  the  facts,  the 
sole  question  presented  being  whether  the  petitioners  are  entitled 
to  interest  upon  their  legacies,  and,  if  so,  the  way  in  which  such 
interest  shall  be  computed.    The  facts,  so  far  as  the  same  may 

Interest  on  Legacies,— Continued. 

b.  Exceptions. 

If  interest  be  allowed  before  the  grant  of  letters,  without  a  specific  di- 
rection in  the  will,  it  constitutes  an  exception  to  the  rule  and  is  founded 
generally  upon  certain  facts  which  the  courts  have  agreed  are  equivalent 
to  an  express  direction  to  pay  interest,  because  from  such  facts  an  in- 
tention on  the  part  of  the  testator  to  have  it  paid  will  be  presumed. 

Thorn  v.  Garner,  113  N.  Y.  198;  21  N.  E  149. 

The  intent  that  interest  should  be  paid  from  the  testator's  death  should 
clearly  appear. 
Bradner  v.  Faulkner,  13  N.  Y.  47a 
Rogers  v.  Rogers,  2  Redf.  24. 
And  the  burden  of  proof  is  upon  the  legatees. 
Bradner  v.  Faulkner,  12  N.  Y.  473. 
Rogers  v.  Rogers,  2  Redf.  24. 
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be  necessary  to  a  proper  consideration  of  the  question  presented, 
are  as  follows :  Harriot  Erving  died  in  December,  1888,  leaving 
a  will,  which  was  admitted  to  probate,  and  letters  testamentary 
issued  by  the  Surrogate's  Court  to  the  executors  therein  named 
on  the  20th  of  December  of  that  year.  By  this  will  the  testatrix 
bequeathed  the  sum  of  $10,000  to  each  of  her  nieces,  the  peti- 
tioners above  named.  At  the  date  of  the  testatrix's  death  her 
estate  consisted,  with  the  exception  of  a  small  amount  of  personal 
property,  of  an  undivided  one-half  interest  in  the  estates  of  her 
two  deceased  brothers.  Such  one-half  interest  was  appraised  in 
the  official  inventory  of  her  estate  at  a  nominal  or  unknown 
value,  the  estates  being  then  involved  in  judicial  proceedings,  the 
result  of  which  was  uncertain.  The  judicial  proceedings  occupied 
several  years  after  the  testatrix's  death,  and  it  was  not  until 
October  4,  1898,  that  her  executors  came  into  possession  or  con- 
trol of  her  one-half  interest  in  her  brothers'  estates,  which  con- 
sisted of  certain  lands  in  California.  As  the  executors  did  not 
and  were  unable  to  realize  at  once  sufficient  moneys  with  which 

Interest  on  Legacies, — Continued. 


The  rule  that  a  legacy  is  payable  at  the  end  of  a  year  from  the  grant 
of  letters  is  inapplicable  to  a  legacy  given  by  the  execution  of  a  power 
of  appointment  contained  in  the  testator's  will. 

Dixon  v.  Storm,  5  Redf.  419. 

Where  a  testator  directed  his  executors,  as  soon  as  practicable  after 
his  wife's  death,  to  sell  all  the  real  estate  and  pay  one-half  the  proceeds 
and  one-half  his  personal  estate  to  an  appointee  to  be  named  in  her 
will,  his  intent  was  that  the  legacy  of  his  widow's  appointee  should  vest 
immediately  upon  her  death  and  interest  thereon  begins  to  run  from 
that  time,  although  enough  of  the  real  estate  had  not  then  been  sold  to 
make  the  payment. 

Id 

Where  land  is  devised  on  condition  that  a  legacy  be  paid  by  the  devisee, 
it  must  be  paid  with  interest 

Loder  v.  Hatfield,  71  N.  Y.  93. 
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Matter  of  Erving.  [April. 

to  pay  off  the  legacies  in  full,  they  made  payments  from  time  to 
time  as  remittances  were  received  from  California  on  the  sale  of  a 
portion  of  the  land,  and  it  was  not  until  June  14,  1904,  that 
there  were  sufficient  funds  in  their  hands  to  pay  the  legacies  in 
full.  They  then  claimed  there  was  only  due  to  each  of  the 
legatees  the  sum  of  $1,303.97.  This  was  disputed,  each  of  the 
legatees  claiming  there  was  due  $2,581.87.  The  executors,  how- 
ever, paid  what  they  claimed  was  due,  and  thereupon  the  petition- 
ers instituted  this  proceeding  for  the  purpose  of  compelling  them 
to  pay  the  alleged  balance.  The  dispute  between  the  executors 
and  the  petitioners  related  to  the  method  in  which  the  interest 
upon  the  legacies  had  or  should  be  computed.  The  executors 
claimed — and  this  is  the  method  adopted  by  them — that  interest 
upon  the  legacies  should  be  computed  at  the  rate  of  6  per  cent, 
from  the  expiration  of  one  year  from  the  time  letters  testamentary 
were  issued  to  final  payment ;  that  interest  should  also  be  com- 
puted upon  each  payment  as  made  to  the  same  time;  that  the 
aggregate  amount  of  payments  and  interest  thereon,  taken  from 

Interest  on  Legacies,— Continued. 

If  a  legacy  be  charged  on  land  and  r 
tn  the  will,  it  carries  interest  from  the  tin 
the  land  yields  rents  and  profits. 

Van  Bramer  v.  Hoffman,  2  Johns.  Cas.  200, 

When  the  legatee  dies  before  the  time  for  payment  of  a  vested  legacy 
charged  upon  land  arrives,  interest  is  properly  allowed  from  a  year  after 
his  death. 

Loder  v.  Hatfield,  71  N.  Y.  92. 

1.  Legacies  to  infant*  and  widows. 

The  fact  that  the  legacy  is  payable  to  an  infant  child  towards  whom 
the  testator  has  stood  in  loco  parentis  and  that  there  is  no  other  pro- 
vision made  in  the  will  for  its  maintenance  is  regarded  by  the  courts  as 
sufficiently  indicative  of  his  intention  to  authorize  payment  of  interest 
from  his  death,  though  such  direction  is  not  found  in  the  will. 

ZweigJe  v.  Hohman,  75  Hun,  377;  58  St.  Rep.  660;  27  N.  Y.  Supp.  in. 

Matter  of  Williams,  I  Redf.  308;  12  Leg.  Obs.  179. 

Keating  v.  Brans,  3  Dem.  233. 
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the  amount  of  the  legacies  with  interest,  showed  to  what  the 
petitioners  were  entitled.  If  this  were  the  proper  method  of 
computing  the  interest,  then  the  executors'  contention  is  cor- 
rect, and  the  petitioners  have  received  all  to  which  they  are  en- 
titled. The  petitioners  contended  that  interest  should  be  cast 
upon  the  legacies  from  the  time  specified,  and  at  the  rate  adopted 
by  the  executors,  until  the  payments  made  to  apply  thereon  ex- 
ceeded the  interest,  and  that  the  surplus  of  such  payments  should 
then  be  applied  towards  discharging  the  principal,  and  that  there- 
after interest  was  to  be  computed  on  the  balance  of  the  principal 
remaining  due.  The  surrogate  did  not  adopt  either  method.  He 
allowed  interest  upon  the  legacies  to  the  time  when  payments  to 
apply  thereon  exceeded  the  interest,  then  he  allowed  interest  on 
the  payments  made  from  the  time  they  were  made  until  that  time, 
and  then  added  the  interest  to  the  payments,  and  deducted  that 
from  the  principal  sum,  with  the  interest  thereon.  Under  the 
method  adopted  by  him,  there  was  found  to  be  due  each  of  the 
petitioners  on  the  14th  of  June,  1904,  $1,88249.     An  order  was 

Interest  on  Legacies,—- Continued. 

This  rule  applies,  although  the  legacy  is  payable  by  the  terms  of  the 
will  at  a  future  day. 

Brown  v.  Kiiapp,  79  N.  Y.  136. 

Such  rule  does  not  apply,  however,  to  a  legatee  who  is  a  grandchild, 
especially   when  she   has   a   father  capable   of  maintaining  her. 

Van  Bramer  v.  Hoffman,  2  Johns.  Cas.  200. 

Lupton  v.  Lupton,  2  Johns.  Ch.  614. 

This  rule  is  conditioned  upon  the  circumstance  that  the  beneficiary 
be  destitute  of  income  during  the  period  from  the  testator's  death  to 
the  expiration  of  a  year  from  the  grant  of  letters. 

Morgan  v.  Valentine,  6  Dem.  18;  19  St.  Rep.  515. 

It  is  not  enough  that  an  income  actually  enjoyed  is  insufficient  for  his 
support  in  a  style  he  desires. 

Id. 

But  in  another  case  it  is  held  that  it  is  not  essential  that  the  infant  leg- 
atee have  no  other  property  upon  which  he  can  be  maintained. 

Neder  v.  Zimmer,  6  Dem.  180;  20  St.  Rep.  353;  3  N.  Y.  Supp.  133. 

It  is  not  needed  for  the  application  of  this  rule  that  the  testator  must 


v;2  VOLUME  XVI, 

Matter  of  Erring.  [April. 

entered  to  this  effect,  from  which  the  parties  have  appealed  as 
above  indicated. 

The  residuary  legatees  contend  that,  inasmuch  as  there  was  no 
personal  estate,  and  the  executors  did  not  have  sufficient  funds  to 
pay  the  legacies  until  the  same  were  received  from  a  sale  of  the 
California  lands,  the  legatees  are  not  entitled  to  any  interest  upon 
their  legacies,  for  which  reason  the  order  should  be  reversed,  and 
the  petitioners  ordered  to  make  restitution  to  the  executors  of  all 
sums  received  over  and  above  the  amount  of  their  legacies.  I 
think  they  are  mistaken  in  their  contention.  The  general  rule  is 
that  a  legacy  draws  interest  at  the  legal  rate  after  one  year  from 
the  issuance  of  letters  testamentary,  unless  there  is  something  in 
the  will  to  indicate  a  contrary  intent  (Matter  of  McGowan,  124 
N.  Y.  526,  26  N.  E.  1098  36  St.  Rep.  686),  and  this  whether  the 
estate  has  been  fruitful  or  unproductive  (Matter  of  Oakes,  19 
App.  Div.  192,  45  N.  Y.  Supp.  984).  There  is  nothing  in  the  will 
of  the  testatrix  to  indicate  that  she  did  not  intend  the  legacies 
given  to  the  petitioners  should  draw  interest,  and  the  fact  that 

Interest  on  Legacies,-— Continued. 

have  been  under  a  legal  obligation,  at  the  time  of  his  death,  to  support  the 
legatee. 

Brown  v.  Knapp,  79  N.  Y.  136. 

It  is  sufficient  that  he  has  voluntarily  assumed  such  a  relation  that  it 
may  be  presumed  that  he  did  not  intend  to  leave  the  legatee  without 
support. 

Id. 

Where  a  legacy,  to  be  paid  witbin  eighteen  months  after  the  testator's 
death,  without  any  provision  for  interest,  or  for  support  until  paid,  was 
left  to  a  son,  twenty-seven  years  old,  in  delicate  health,  who  had  al- 
ways been  supported  by  his  father,  but  who  was  not  absolutely  incompe- 
tent to  transact  any  business  and  was  named  as  one  of  the  executors,  the 
fees  of  which  office,  had  he  qualified,  would  have  been  largely  in  excess 
of  any  sum  he  had  annually  drawn  from  his  father  while  living,  such 
legacy  will  not  draw  interest  previous  to  the  expiration  of  the  time  fix"  I 
for  its  payment 

Thorn  v.  Gamer,  113  N.  Y.  198;  21  N.  E.  140. 
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they  could  not  be  paid  in  full  until  funds  were  received  from  a 
sale  of  the  California  lands  did  not  deprive  them  of  the  right  to 
interest. 

This  leads  to  a  consideration  of  the  only  other  question  involved 
on  the  appeal,  and  that  is  the  method  which  should  be  adopted  in 
calculating  the  interest,  and  upon  this  it  does  not  seem  as  if  there 
could  be  any  serious  doubt.  The  rule  to  be  applied  was  settled 
nearly  a  hundred  years  ago  in  Connecticut  v.  Jackson,  1  John*. 
Ch.  17,  7  Am.  Dec.  471.    It  was  stated  as  follows: 

"The  rule  for  casting  interest  when  partial  payments  have  been  made  is 
to  apply  the  payment  in  the  first  place  to  the  discharge  of  the  interest  then 
due.  If  the  payment  exceeds  the  interest,  the  surplus  goes  towards  dis- 
charging the  principal,  and  the  subsequent  interest  is  to  be  computed 
on  the  balance  of  the  principal  remaining  due.  If  the  payment  be  less  than 
the  interest,  the  surplus  of  interest  must  not  be  taken  to  augment  the  prin- 
cipal, but  interest  continues  on  the  former  principal  until  the  period  when 
the  payments  taken  togelher  exceed  the  interest  due,  and  then  the  sur- 
plus is  to  be  applied  towards  discharging  the  principal,  and  interest  is  to 
be  computed  on  the  balance  as  aforesaid." 

Interest  on  Legacies, — Continued. 

A  legacy  to  an  adopted  daughter,  to  be  paid  upon  the  death  of  the 
widow,  to  whom  the  whole  income  of  the  estate  is  given,  cannot  be 
presumed  to  have  been  given  for  maintenance  and  therefore  draw  interest 
from  the  testator's  death. 

Matter  of  Clark,  &  Hun,  275;  42  St.  Rep.  300;  17  N.  Y.  Supp.  93. 

Interest  on  legacies  given  by  a  parent  to  a  child  under  age,  where  there 
is  no  provision  for  maintenance,  will  be  applied  by  the  court  to  the  sup- 
port of  the  infant,  although  the  legacies  are  conditional  and  not  vested. 

Pinney  v.  Fancher,  3  Bradf.  198. 

On  a  legacy  to  a  widow  in  lieu  of  dower,  interest  is  allowed  from  the 
time  of  the  testator's  death. 

Matter  of  McKay,  5  Misc.  123;  25  N.  Y.  Supp.  72s. 

Parkinson  v.  Parkinson,  2  Bradf.  77.  ■ 

Such  right  is  not  affected  by  the  fact  that  the  legacy  exceeds  the  value 
of  the  dower  interest 

Matter  of  McKay,  5  Misc.  123:  25  N.  Y.  Supp.  725. 

Matter  of  Combs,  2  Dem.  348. 
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It  has  since  been  followed.  Young  v.  Hill,  67  N.  Y.  162,  23 
Am.  Rep.  99;  Peyser  v.  Myers,  135  N.  Y.  599,  32  N.  E.  699;  48 
St.  Rep.  825.    In  the  latter  case  the  court  said : 

"The  interest  was  computed  on  the  principal  to  such  time  at  the  pay- 
ments equalled  or  exceeded  the  interest,  and  then  a  new  principal  was 
ascertained.  The  method  of  computation  adopted  has  been  long  recog- 
nized in  this  State  as  legal,  and  we  perceive  no  reason  for  disregarding 
it  in  the  present  case." 

If  the  interest  on  the  legacies  in  question  be  computed  accord- 
ing to  this  rule,  then  there  was  due  each  of  the  petitioners  on  the 
14th  of  June,  1904,  the  sum  of  $2,581.77,  instead  of  $1,882.49,  as 
found  by  the  surrogate.  To  this  extent  the  order  appealed  from 
is  erroneous,  and  must  be  modified  accordingly. 

It  follows,  therefore,  that  the  order  appealed  from  must  be 
modified  by  directing  payment  to  each  of  the  petitioners  of  the 
sum  of  $2,581.77,  with  interest  from  the  14th  of  June,  1904.  and. 
as  thus  modified,  should  be  affirmed,  with  $10  costs  and  dis- 
bursements to  the  petitioners.    All  concur. 

Interest  on  Legacies, — Continued. 

An  absolute  legacy  in  lieu  of  all  other  interest,  dower  or  distributive 
share  does  not  draw  interest  until  one  year  from  the  grant  of  letters, 
where  the  testator  leaves  no  real  estate  and  the  widow  consequendy  parts 
with  nothing  by  the  acceptance  of  the  legacy. 

Matter  of  Barnes,  7  App.  Div.  13;  40  N.  Y.  Supp.  404 

On  the  bequest,  in  lieu  of  dower,  of  the  income  during  life  of  a  trust 
fund,  a  widow  is  entitled  to  interest  from  the  testator's  death,  since, 
having  no  control  of  the  principal,  she  would  otherwise  be  without  any 
means  of  support  and  the  clear  intention  of  the  testator  would  be  frus- 
trated. 

Id. 


When  the  income  of  an  estate  is  given  to  a  legatee  for  life,  he  is  en- 
titled to  whatever  income  accrues  from  the  testator's  death,  unless  there 
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is  some  provision  in  the  will  from  which  a  contrary  intent  can  be  inferred. 

Matter  of  Stanfield,  135  N.  Y.  393;  31  N.  E.  1013;  47  St.  Rep.  813. 

Cooke  v.  Meeker,  36  N.  Y.  15. 

Lynch  v.  Mahoney,  2  Redf,  434. 

The  beneficiaries  of  a  trust,  the  income  whereof  is  directed  to  be  paid 
to  them  annually  and  every  year  in  half-yearly  payments,  are  entitled  to 
the  interest  from  the  testator's  death,  especially  when  it  appears  that  at 
that  time  the  assets  of  the  estate  out  of  which  the  trust  funds  were  to  come 
were  yielding  an  income  and  that  he  was  substantially  free  from  debt. 

Barrow  v.  Barrow,  53  Hun,  503;  29  St  Rep.  240;  8  N.  Y.  Siipp.  783. 

Where  the  will  directs  the  executors  to  set  apart  from  the  estate  a  cer- 
tain sum,  the  income  wherefrom  is  to  be  paid  to  the  testator's  grandchil- 
dren until  they  become  of  age,  when  they  are  to  receive  the  principal,  they 
are  entitled  .to  lintcrest  in  their  respective  legacies  from  the  testator's  death. 

Matter  of  Travis,  85  Hun,  430;  66  St  Rep.  205;  32  N.  Y.  Supp.  887. 

Interest  from  testator's  death  will  not  be  allowed  upon  a  bequest  of 
money  in  trust  to  use  the  income  and  so  much  of  the  principal  as  may 
be  necessary  for  the  support  of  testator's  mother  for  life,  the  remainder, 
upon  her  death,  to  go  to  the  trustee,  when  the  estate  was  barely  sufficient 
to  pay  the  debts  and  from  the  balance  no  income  was  received  by  the 
executors  during  the  year  following  the  granting  of  letters. 

Matter  of  O'Hara,  19  Misc.  254;  44  N.  Y.  Supp.  223. 

Where  a  certain  sum  is  directed  to  be  invested  in  a  specified  manner 
and  the  interest  paid  to  a  legatee  for  life  and  at  his  death  the  principal 
to  another  and  the  corpus  of  the  estate  is  producing  income  at  the  tes- 
tator's death,  although  the  executor  has  a  year  in  which  to  make  the 
investment,  as  the  gift  of  the  interest  is  wholly  independent  of  the  gift  of 
the  principal,  the  right  to  the  former  will  not  depend  upon  the  investment 
and  whatever  income  accrues  on  the  principal  from  the  testator's  death 
until  the  investment  is  made  belongs  to  the  legatee  to  whom  it  is  ex- 
pressly given. 

Matter  of  Stanfield,  135  N.  Y.  292;  31  N.  E.  1013;  47  St  Rep.  813. 

c  Direction   in  will. 

When  a  time  is  specified  in  the  will  for  the  payment  of  a  legacy  and 
there  is  no  direction  as  to  interest,  the  legacy  will  carry  interest  only 
from  the  time  it  is  payable. 

Lyon  v.  Industrial  School  Assn.,  127  N.  Y.  402;  38  N.  E.  17;  38  St 
Rep.  924. 

Brown  v.  Knapp,  79  N.  Y.  136. 

A  direction  postponing  the  payment  of  a  legacy  to  a  given  time  or 
to  the  happening  of  some  event  prevents  the  allowance  of  any  interest 
until  such  period  arrives. 

Morris  v.  Kent,  2  Edw.  175. 
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The  direction  that  payment  be  made  "as  soon  after  my  decease  as  the 
circumstances  of  my  estate  shall  render  such  payment  convenient,"  or 
"as  soon  as  practicable  after  my  death,"  does  not  amount  to  a  special 
direction  that  payment  be  made  earlier  than  the  time  prescribed  by  law. 

Matter  of  Gibson,  2  Con.  125;  S  N.  Y.  Supp.  348. 

Rogers  v.  Rogers,  2  Redf.  24. 

Vernet  v.  Williams,  2  Dem.  349. 

When  the  will  provides  a  time  when  the  legacy  is  to  become  due,  whether 
by  naming  a  period,  or  prescribing  a  condition  or  contingency,  it  be- 
comes due  on  the  arrival  of  the  prescribed  time,  or  the  occurrence  of  the 
contingency,  although  it  may  be  wkhin  the  year. 

Booth  v.  Ammerman,  4  Bradf.  129. 

Where  a  testator  makes  a  bequest  to  a  woman  in  case  she  shall  become 
a  widow  and  that  event  happens  within  the  year,  she  is  entitled  to  in- 
terest on  her  legacy  from  the  commencement  of  her  widowhood. 

Id. 

A  bequest  by  a  woman  to  an  infant  niece  of  her  husband,  informally 
adopted  by  him,  payable  when  she  arrives  at  the  age  of  twenty-five,  will 
bear  interest  only  from  that  time,  although  the  legatee  has  no  other 
property  and  no  provision  is  made  in  the  will  for  her  support,  when  her 
uncle,  who  is  a  man  of  means,  continues  to  provide  for  her  until  his  death 
and  leaves  her  a  large  legacy. 

Lyon  v.  Industrial  School  Assn.,  127  N.  Y.  402;  28  N.  E.  17;  38  St 
Rep.  924. 

When  the  bequest  of  the  use  of  a  certain  sum  provides  that  the  pay- 
ment of  interest  shall  commence  when  the  legatee  shall  arrive  at  the 
age  of  twenty-one  years,  k  is  the  intention  of  the  testatrix  that  interest 
shall  begin  from  that  date,  although  she  lives  two  and  a  half  years  there- 
after, but  interest  upon  the  interest  due  for  such  two  and  a  half  years 
will  not  be  allowed. 

Matter  of  Brownell,  t  Con.  175;  18  St  Rep.  999;  3  N.  Y.  Supp.  276. 

A  legacy  to  an  executor  for  his  care  and  trouble  in  executing  that  of- 
fice does  not  draw  interest  from  (he  time  he  qualifies  cut:!  he  is  in  re- 
ceipt of  funds  which  he  can  apply  in  satisfaction  thereof,  as  the  intention 
of  the  testator  is  to  postpone  payment  until  the  executor  shall  be  in 
funds. 

Morris  v.  Kent,  2  Edw.  175. 

A  bequest  to  a  grandchild  payable  when  she  comes  of  age  does  not 
draw   interest  until   she   is  twenty-one. 

Van  Bramer  v.  Hoffman,  2  Johns.  Cas.  200. 

In  a  legacy  left  by  a  man  to  his  children  on  condition  that  his  widow 
should  have  the  income  thereof  for  life,  they  are  entitled  to  interest  from 
her  death. 

Matter  of  Driskel,  100  App.  Div.  171 ;  91  N.  Y.  Supp.  273. 
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Where  the  sole  estate  of  the  testator  is  a  residuary  interest  in  an  es- 
tate in  which  his  mother  has  a  life  interest  and  the  latter  survived  the 
testator  more  than  ten  years  when  his  interest  was  much  less  than  the 
amount  of  the  legacies,  it  will  be  inferred  that  the  testator  intended  the 
legacies  to  be  paid  when,  by  the  death  of  the  life  tenant,  his  estate  should 
vest  in  possession  and,  therefore,  they  bear  interest  only  from  that  time, 

Wheeler  v.  Ruthven,  74  N.  Y.  428. 

A  legacy  payable  out  of  testator's  rents  or  income  -ocs  not  draw  intere 
until  there  is  rent  or  income  out  of  which  it  can  be  paid. 

Wells  v.  Disbrow,  48  St.  Rep.  746;  20  N.  Y.  Supp.  518. 

Where  a  legacy  is  directed  to  be  paid  when  it  shall  be  convenient  for 
the  executors,  without  regard  to  the  time  fixed  by  law,  out  of  the  moneys 
derived  from  the  sale  of  certain  realty,  the  legatee  is  entitled  to  interest 
from  the  time  when  sufficient  of  the  proceeds  of  the  sales  have  been 
realized  to  pay  the  legacy. 

Van  Rensselaer  v.  Van  Rensselaer,  113  N.  Y.  207:  21  N.  E.  75;  22  St. 
Rep.  947. 

d.  Specific  legacies. 

A  specific  legacy  does  not  carry  interest  eo  nomine. 

Isenhart  v.  Brown,  2  Edw.  Ch.  341. 

But  whatever  produce,  dividends,  or  interest  accrues  upon  a  specific 
legacy  belongs  to  the  legatee,  because  it  is  considered  as  separated  from 
the  general  estate  and  appropriated  from  the  time  the  testator  died. 

Parkinson  v.  Parkinson,  2  Bradf.  77. 

fsenhart  v.  Brown,  2  Edw.  Ch.  341. 

Bevan  v.  Cooper,  7  Hun,  117. 

A  legatee,  however,  is  not  entitled  to  interest  out  of  the  estate  on  the 
value  of  inanimate  and  unproductive  articles  of  property  by  way  of 
recompense  for  delay  in  delivery. 

Piatt  v.  Moore,  I  Dem.  191. 

Isenhart  v.  Brown,  2  Edw.  Ch.  341. 

Nor  does  a  right  to  such  interest  arise  because  of  an  unauthorized  re- 
duction into  money  of  such  articles  by  the  executors. 

Piatt  v.  Moore,  1  Dem.  191. 

The  increase  and  emoluments  of  a  specific  legacy  pass  to  the  legatee, 
unless  such  a  disposition  thereof  is  inconsistent  with  some  express 
direction  of  the  testator. 

Murphy  v.  Marcellns,  1  Dem.  288. 

A  subsequent  clause  in  a  will,  bequeathing  a  certain  bond  and  mortgage, 
directing  the  executors  to  pay  the  legacy  at  the  expiration  of  one  year 
from  the  probate  of  the  will  without  interest  is  not  inconsistent  with  the 
'  right  of  the  legatee  to  receive  the  interest  accrued  upon  the  mortgage. 

Id. 
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A  bequest  of  a  certain  sum  out  of  money  in  the  safe-keeping  of  a 
specified  person  and  a  gift  of  the  annual  interest  on  a  loan  to  a  specified 
church  are  in  the  nature  of  specific  legacies,  so  that  the  accruing  interest 
passes  to  the  donee  on  the  testator's  decease. 

Parkinson  v.   Parkinson.  2  Bradf.  77. 

On  a  legacy  of  insurance  policies,  the  legatee  is  entitled  to  only  such 
interest  as  their  proceeds  has  earned  during  deposit  wi'h  a  trust  company. 

Piatt  v.  Moore,  1  Dem.  191. 

A  bequest  of  money  with  permission  to  invest  it  in  specified  bank  stocks 
is  not  a  specific  but  a  demonstrative  and  general  legacy  and  does  not  carry 
with  it  accrued  dividends  on  the  stock. 

Matter  of  Hodgman,  140  N.  Y.  421;  35  N.  E.  660;  55  St.  Rep  800. 

All  interest  on  stocks  and  bonds,  bequeathed  to  the  executors  in  trust  to 
be  distributed  to  charitable  institutions  selected  by  them,  received  after 
the  expiration  of  one  year  from  the  granting  of  letters  should  be  included 
in  and  distributed  with  such  stacks  and  bonds. 

Prichard  v.  Thompson,  29  Hun,  295. 

A  bequest  of  certain  specified  railroad  bonds  does  not  carry  the  over-due 


McGrath  v.  Van  Stavoren,  22  Alb.  L.  J.  271. 

e.  Waher  of  right  to  interest. 

Where  a  testator,  leaving  an  estate  consisting  exclusively  of  real  prop- 
erty, after  bequeathing  a  certain  sum  to  his  son,  devised  the  residue  to 
his  widow  for  life  and  gave  all  his  property  to  his  executors  in  trust  to 
pay  debts  and  legacies,  with  power  of  sale,  the  son,  by  acquiescing  in  the 
occupation  of  the  real  estate  by  his  mother  until  her  death  and  by  omitting 
to  enforce  the  payment  of  his  'egacy  by  compelling  the  trustees  to  sell  the 
real  property,  is  estopped  from  claiming  interest 

Cobb  v.  McCormick,  3  Dem.  606. 

The  refusal  by  the  legatee  of  a  tender  by  the  executor  of  the  amount 
of  the  legacy  and  interest  lawfully  due  bars  a  claim  for  interest  from 
the  time  of  the  tender. 

Morgan  v.  Valentine,  6  Dem.  r8;  19  St.  Rep.  515. 

When  a  residuary  legatee,  upon  being  tendered,  one  year  after  the 
granting  of  letters,  so  much  of  his  share  as  the  executor  was  then  able  to 
distribute,  refused  to  receive  it  until  he  should  be  paid  the  whole  amount, 
he  is  not  entitled  to  interest  on  the  sum  thus  tendered. 

Burtis  v.  Dodge,  I  Barb.  Ch.  77. 

An  executor  is  not  entitled  to  interest  on  a  fixed  annual  sum  given  to 
him  in  lieu  of  his  commissions,  when  he  has  been  in  possession  of  funds 
of  the  estate  from  which  he  might  have  retained,  as  they  fell  due,  the 
amounts  to  which  he  was  annually  entitled. 

Matter  of  Gerard,  1  Dem.  244. 
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Where  the  executor  is  empowered  to  sell  land  devised  in  fee  subject  to 
a  legacy,  invest  the  proceeds  to  the  amount  of  the  legacy,  pay  the  interest 
to  the  devisee  during  his  life  and  within  a  year  after  his  death  pay  the 
principal  without  interest  to  the  legatee,  the  latter  is  not  entitled  to 
interest  on  the  legacy  from  the  devisee's  death,  when  on  that  event  he 
takes  wrongful  possession  of  the  land  and  retains  it  for  a  number  of 
years,  claiming  to  own  it  by  descent,  and  thus  prevents  the  sale  of  the 
land  and  payment  of  the  legacy. 

Haight  v.  Pine,  10  App.  Div.  470;  42  N.  Y.  Supp.  303. 

A  legatee  is  not  entitled  to  any  interest  on  the  payment  of  the  legacy 
sixteen  months  after  the  issue  of  letters,  when  the  will  directs  it  to  be 
paid  as  soon  as  convenient  to  the  executors  and  nothing  in  the  case 
shows  that  payment  was  unduly  postponed. 

Matter  of  Hodgman,  140  N.  Y.  421 ;  35  N.  E.  66b;  55  St.  Rep.  800. 

The  acceptance  in  such  a  case  of  the  principal  in  full  of  the  legacy  with- 
out claim  of  interest,  as  that  was  not  given  by  the  will  and  was  charge- 
able, if  at  all,  only  as  damages  for  delay,  excludes  the  right,  more  than 
ten  years  later,  to  demand  the  interest. 

Id. 

Whether  the  assets  of  the  estate  have  been  fruitful  or  unproductive 
does  not  effect  the  right  of  a  legatee  to  interest  from  one  year  after  the 
granting  of  letters. 

Matter  of  Oakes,  19  App.  Div.  192;  45  N.  V.  Supp.  984. 

Whenever,  in  legal  contemplation,  a  legacy  is  due,  the  right  thereto 
carries  with  it,  even  though  actual  payment  is  then  impossible  because  of 
the  condition  of  the  estate,  the  right  to  interest  until  the  legacy  is  finally 
paid. 

Hoffman  r.  Pennsylvania  Hospital,  1  Dem.  118. 

But  inability  on  the  part  of  a  legatee  to  take  his  legacy  when  it  is  due, 
the  executor  being  ready  to  pay  it,  will  ordinarily  prevent  the  running 
of  interest  thereon  during  the  continuance  of  the  inability. 

Simpkins  v.  Scudder,  3  Dem.  371. 

An  infant  legatee  is  entitled  to  interest,  however,  when  his  father,  dur- 
ing the  year  succeeding  the  testator's  death,  advised  the  executor  of  his 
intention  to  procure  the  appointment  of  a  general  guardian  who  would  be 
entitled  to  receive  the  legacy  and,  in  consequence  of  delay  in  applying  for 
letters  of  guardianship,  an  appointment  was  not  made  until  after  the 
legacy  was  payable. 

Id. 


f.  Rate  and  computation. 


Interest  on  legacies  is  computed  at  the  legal  rate. 
Clark  v.  Butler,  4  Dem.  378. 
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In  an  action  against  an  executor,  appointed  in  another  state  where  the 
testator  resided,  to  recover  interest  upon  a  legacy,  the  rate  of  interest 
allowed  by  the  laws  of  that  state  should  control. 

Brown  v.  Knapp,  79  N.  Y.  136. 

But  when  no  proof  is  offered  as  to  such  laws,  the  court  will  allow  a  rea- 
sonable rate  and  take  the  rate  allowed  by  our  laws  as  the  reasonable  rate. 

Id. 

When,  on  turning  over  to  the  trustees  a  portion  of  a  life  trust  estate, 
executors  agree  that  the  beneficiary  shall  receive  the  interest  to  which 
she  is  in  law  entitled  on  the  unpaid  part  of  her  trust  legacy,  she  is  en- 
titled to  interest  at  the  legal  rate  in  force  at  the  time  it  accrued. 

Stevens  v.  Melcher,  15a  N.  Y.  551 ;  46  N.  E.  965. 

General  legatees  should  be  allowed  interest  at  the  rate  of  six  per  cent, 
per  annum  so  far  as  the  moneys  in  the  hands  of  the  executor  will  pay 
the  same. 

Matter  of  Oakes,  19  App.  Div.  192;  45  N.  Y.  Supp.  984. 

Where  a  testator  directs  his  executors  to  set  apart  and  invest  a  certain 
sum  for  his  widow  and  pay  over  to  her  the  income,  interest,  profits  and 
earnings  thereof,  she  is  not  entitled  to  more  than  four  per  cent  in  the 
absence  of  a  finding  that  more  than  that  rate  is  earned. 

Duclos  v.  Benner,  136  N.  Y.  560;  32  N.  E.  looz;  49  St.  Rep.  69a 

A  legatee,  after  he  is  entitled  to  be  paid,  is  in  the  same  position  as  a 
creditor  of  the  estate  and  should  be  awarded  interest  at  the  legal  rate, 
although  the  estate,  since  his  legacy  became  payable,  has,  with  skillful 
and  prudent  management,  yielded  an  average  annual  income  of  not  more 
than  four  per  cent. 

Hoffman  v.  Pennsylvania  Hospital,  I  Dem.  118. 

An  adult  child  of  the  testator,  upon  a  legacy,  not  payable  out  of  the 
residue  of  the  estate,  given  for  her  support,  is  entitled  to  such  rate  of 
interest  from  his  death  as  the  fund,  if  invested  as  he  directed,  would  have 
produced. 

Matter  of  Lasak,  2  Con.  380;  20  N.  Y.  Supp.  74. 

Compound  interest  should  not  be  allowed,  but  only  simple  interest  at 
the  rate  of  six  per  cent. 

Brown  v.  Knapp,  79  N.  Y.  136. 

Interest  will  not  be  allowed  on  arrears  of  interest  due  upon  a  legacy 
of  the  interest  of  a  trust  fund  to  a  widow  for  life. 

Isenhart  v.  Brown,  2  Edw.  Ch.  341. 

When  the  legatee  has  applied  to  his  own  use  money  crl'ectcd  frcm  the 
estate  by  him  as  executor,  it  is  proper  to  compute  tlie  interest  upen  his 
legacy  until  the  amount  collected  by  him  equals  the  interest  an:i  then 
credit  it  as  a  payment  on  the  legacy  and  then  compute  the  interest  on  the 
balance  until  another  payment  is  in  like  manner  so  credited. 

Stevens  v.  Melcher,  153  N.  Y.  551;  46  N.  E.  965. 
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BUTLER  v.  GENERAL  ACC.  ASSUR.  CORP.,  Limited. 

[103  App.  Dw.  273;  02  N.  Y.  Supp.  1025.) 

{Supreme  Court,  Appellate  Division,  First  Department.    April  7,  1905.) 

1.  Action    Partial    Defense— Demukuk. 

Code  Civ.  Froc  §  508,  provides  for  a  partial  defense  in  an  an- 
swer, but  that  it  must  be  expressly  stated  to  be  a  partial  defense.  In 
an  action  to  recover  for  services,  the  defense  was  that  it  had  been 
agreed  that  a  sum  to  be  fixed  by  defendant  should  be  received  in  sat- 
isfaction of  the  services,  but  mat  plaintiff  had  refused  to  accept  the 


Note— Partial  Defences. 

a.  Code    provisions. — 201. 

b.  In  general. — 202. 

c.  How  pleaded. — 203. 

d.  What  constitutes.— 205. 


a.  Code  provisions. 

A  defendant  may  set  forth,  in  his  answer,  as  many  defences  or  counter- 
claims, or  both,  as  he  has,  whether  they  are  such  as  were  formerly  denom- 
inated legal  or  equitable.  Each  defence  or  counterclaim  must  be  sep- 
arately numbered.  Unless  it  is  interposed  as  an  answer  to  the  entire 
complaint,  it  must  distinctly  refer  to  the  cause  of  action  which  it  is  in- 
tended to  answer. 

§  507,  Code  of  Civil  Procedure. 

A  partial  defense  may  set  forth,  as  prescribed  in  the  last  section  but 
it  must  be  expressly  stated  to  be  a  partial  defense  to  the  entire  complaint, 
or  to  one  or  more  separate  causes  of  action,  therein  set  forth.  Upon  a 
demurrer  thereto,  the  question  is;  whether  it  is  sufficient  for  that  purpose, 
matters  tending  only  to  mitigate  or  reduce  damages,  in  an  action  to  re- 
cover damages  for  the  breach  of  a  promise  to  marry,  or  for  a  personal 
injury,  or  an  injury  to  property,  is  a  partial  defense,  within  the  meaning 
of  this  section. 

5  508,  Code  of  Civil  Procedure. 

In  an  action  to  recover  damages  for  breach  of  a  promise  to  marry,  or 
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sum  as  fixed;  but  there  was  no  tender,  nor  was  the  money  brought 
into  court  Held,  that  the  defense  was  a  partial  one,  and  demurrable 
because  not  pleaded  as  required. 

2.  Sake— Answer— Drawn. 

In  an  action  to  recover  for  legal  services,  tbe  answer  set  up  that  the 
services  were  rendered  between  the  dates  alleged  in  the  complaint,  but 
that,  by  an  agreement  between  the  parties  before  the  services  were 
rendered,  it  was  understood  that  plaintiff  was  to  accept  a  sum  to  be 
fixed  by  defendant,  which  had  been  fixed,  but  that  plaintiff  refused  to 
accept  such  sum.  Held,  that  the  answer  was  demurrable,  in  that  it 
did  not  connect  the  agreement  alleged  with  the  services  for  which  a 
recovery  was  sought 

Patterson  and  Laugh]  in,  JJ.,  dissenting. 

Partial  DEntucES^-Continued. 

for  a  personal  injury,  or  an  injury  to  property,  the  defendant  may  prove, 
at  the  trial,  facts,  not  amounting  to  a  total  defense,  tending  to  mitigate  or 
otherwise  reduce  the  plaintiff's  damages,  if  they  are  set  forth  in  the  an- 
swer, either  with  or  without  one  or  more  defenses  to  the  entire  cause  of 
action.  A  defendant,  in  default  of  an  answer,  may,  upon  a  reference  or 
inquiry  to  ascertain  the  amount  of  the  plaintiffs  damages,  prove  facts 
of  that  description. 
E  536,  Code  of  Civil  Procedure. 

b.  In  gtntral 

Matter  pleaded  as  a  complete  defense  which  constitutes  only  a  partial 
defense,  is  demurrable. 

Ivy  Courts  Realty  Co.  v.  Morton,  73  App.  Div.  335 ;  79  N.  Y.  Snpp.  744- 

Separate  defenses,  setting  up-new  matter  and  constituting  only  par- 
tial defenses  to  the  entire  action,  must,  unless  stated  to  be  partial,  be  con- 
sidered upon  demurrer  as  complete  defenses  and  be  tested  as  such. 

Bemascheff  v.  Roeth,  34  Mdsc  588;  70  N.  Y.  Supp.  369. 

Section  508,  of  the  Code  of  Civil  Procedure  does  not  limit  the  right  to 
interpose  a  partial  defense  to  actions  to  recover  damages  for  breach  of 
promise  to  marry  or  for  a  personal  injury  or  an  injury  to  property. 

Gabay  v.  Doane,  77  App.  Div.  413;  79  N.  Y.  Supp.  312. 

If  a  defense  be  not  pleaded  as  a  "partial"  defense  it  is  to  be  taken 
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Appeal  from  Special  Term,  New  York  County. 
Action  by  Malcalm  N.  Butler  against  the  General  Accident 
Assurance   Corporation,   Limited.     From  a   judgment   overrul- 
ing a  demurrer  to  a  separate  defense  of  the  answer,  plaintiff  ap- 
peals.   Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN, 
PATTERSON,  INGRAHAM,  and  LAUGHLIN,  JJ. 

Joseph  Larocque,  Jr.,  for  appellant 

Herrick  C.  Allen,  for  respondent 
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as  a  complete  defense,  and  ftie  pleader  cannot  be  compelled  to  state  wheth- 
er it  is  partial  or  complete. 

Burkert  v.  Bennett,  35  Misc.  318;  71  N.  Y.  Supp.  144. 

A  demurrer  lies  to  a  separate  defense  which  alleges  facts  in  mitigation 
of  damages,  but  if  any  fact  thus  pleaded  as  a  partial  defense  is  competent 
a  demurrer  to  the  whole  defense  is  not  well  taken. 

Morse  v.  Press  Pub.  Co.,  63  App.  Div.  61;  71  N.  Y.  Supp.  348;  3a  Civ. 
Pro.  15a. 

c  How  pleaded. 

A  partial  defense  must  be  pleaded  as  such,  and,  unless  so  pleaded,  it 
will  be  assumed  on  demurrer  that  the  facts  in  relation  thereto  are  pleaded 
as  a  complete  defense. 

Mason  v.  Dutcher,  33  N.  Y.  Supp.  689. 

Thompson  v.  H albert,  log  N.  Y.  339;  16  N.  E.  675;  15  St  Rep.  513; 
21  Abb.  N.  C  366;  38  Week.  Dig.  541. 

Where  new  matter  is  set  forth  in  act  answer,  and  it  is  not  expressly 
stated  therein  to  be  a  partial  defense,  as  prescribed  by  the  Code  of  Civil 
Procedure,  section  508,  it  must  be  assumed  that  the  new  matter  alleged 
is  pleaded  as  a  complete  defense,  and  if  demurred  to  must  be  tested  as 

Thompson  v.  Halbert,  109  N.  V.  329;  16  N.  E.  675:  15  St  Rep.  513; 
ai  Abb.  N.  C.  2S6;  28  Week.  Dig.  541. 

Where  it  is  entirely  clear  that  the  portion  of  an  answer  demurred  to 
on  the  ground  that  it  is  not  therein  alleged  to  be  a  "partial  defense"  was 


VOLUME  XVI. 


Butler  t.  General  Ace.  Assur.  Corp,  Limited  (April 

Ingrahau,  J.  This  action  was  brought  to  recover  for  legal 
services  performed  by  the  plaintiffs  assignors,  alleged  to  be  rea- 
sonably worth  the  sum  of  $1,910,  and  disbursements  amounting 
to  $83.05.  The  answer  admits  the  performance  of  legal  services 
by  the  plaintiffs  assignors,  denies  that  the  services  were  worth 
the  sum  claimed,  and  alleges  as  a  separate  defense  that  prior  to 
the  1st  of  May,  1902,  an  agreement  was  made  between  the  plain- 
tiff's assignors  and  the  defendant,  by  the  terms  of  which  the 
plaintiff's  assignors  were  to  perform  from  time  to  time,  in  their 
capacity  as  attorneys  and  counselors  at  law,  at  the  request  of  the 
defendant,  certain  professional  services  to  the  defendant,  as  com- 
pensation for  which  the  plaintiff's  assignors  were  to  be  paid  by 

Partial  Defences, — Continued. 


intended  to  be  alleged  as  a  partial  defense,  and  the  relief  claimed  by 
the  answer  is  only  consistent  with  such  a  defense,  the  answer  is  to  be 
deemed  to  sufficiently  show  or  state  that  it  is  interposed  as  a  partial 
defense,  and  it  is  unnecessary  to  call  it  such. 

Howd  v.  Cole,  74  Hun,  121 ;  55  St  Rep.  876;  26  N.  Y.  Supp.  431. 

The  rule  is  that  a  partial  defense  must  be  stated  as  such  unless  it  is 
so  obvicrs  that  there  can  be  no  possibility  of  dispute. 

Silberman  v.  New  Amsterdam  Gas  Co.,  30  Misc.  42;  61  N.  Y.  Supp. 
699. 

Although  the  words  "partial  defense"  are  net  used,  if  the  defense  char- 
acterizes itself  as  such,  it  will  be  treated  as  a  partial  defense. 

Howd  v.  Cole,  74  Hun,  121;  55  St.  Rep.  876;  26  N.  Y.  Supp.  431. 

Robinson  v.  Evening  Post  Pub.  Co.,  25  Misc.  243;  55  N.  Y.  Supp.  62; 
28  Civ.  Pro.  239. 

An  answer  alleging  a  payment  of  a  certain  sum  less  than  the  amount 
claimed  in  the  complaint  characterizes  itself  as  a  partial  defense  ana  a 
reasonable  construction  of  section  508  of  the  Code  of  Civil  Procedure  does 
not  require  a  pleader  in  every  case  to  use  the  words  "partial  defense" 
where  Che  answer  sets  up  a  defense  that  clearly  appears  on  the  face  to  be 

Howd  v.  Cole,  74  Hun,  121 ;  55  St.  Rep.  876;  26  N.  Y.  Supp.  431. 

Robinson  v.  Evening  Post  Pub.  Co.,  25  Misc.  243;  55  N.  Y.  Supp.  62; 
28  Civ.   Pro.  239. 

A  defense  entitled  as  a  "separate  and  distinct  answer  to  the  complaint, 
cannot  be  treated  by  the  court  as  presenting  a  partial  defense. 

Brenen  v.  Kelly,  30  Misc.  46;  61  N.  Y.  Supp.  695. 
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the  defendant  a  sum  of  money  to  be  named  and  fixed  by  and  to 
the  satisfaction  of  the  defendant  subsequent  to  the  rendering  of 
the  professional  services,  and  that  by  the  terms  of  the  agreement 
the  plaintiff's  assignors  agreed  to  accept,  as  the  compensation 
for  and  the  remuneration  of  the  said  professional  services  per- 
formed by  them  a  sum  of  money  to  be  named  and  fixed  by  and  to 
the  satisfaction  of  the  defendant  subsequent  to  the  rendering  of 
the  professional  services  aforesaid;  that  between  the  13th  day 
of  May,  1902,  and  the  21st  of  February,  1903,  the  plaintiff's  as- 
signors, in  pursuance  of  the  agreement  as  aforesaid,  performed 
certain  professional  services  and  incurred  certain  disbursements 
for  the  defendant ;  that  thereafter,  in  pursuance  of  the  agreement 
aforesaid,  the  plaintiff's  assignors  rendered  to  the  said  defendant 

Partial  Defemces,— Continued 


An  answer,  commencing  as  an  answer  to  the  whole  complaint,  and  as- 
suming to  answer  the  whole,  but  containing  facts  which  only  constitute 
a  defense  to  a  part  of  the  complaint,  is  bad  on  demurrer. 

Thumb  v.  Walrath,  6  How.  Pr.  196. 

Where  the  complaint  in  an  equitable  action  states  several  transactions 
or  transfers  of  property  following  a  general  allegation  of  a  conspiracy  to 
defraud  and  procure  the  title  to  the  property  by  means  of  certain  writ- 
ten instruments,  all  grouped  and  connected  together  so  as  to  constitute 
but  one  cause  of  action,  the  defendant  may  plead  facts  that  constitute  a 
defense  to  any  one  of  the  causes  of  action  or  a  partial  defense  to  the 
whole  complaint,  and  upon  demurrer  thereto  the  only  question  that  can 
arise  is  whether  the  facts  so  pleaded  are  sufficient  for  that  purpose. 

Coyle  v.  Ward,  167  N.  Y.  240;  60  N.  E.  50& 

d.  What  constitutes. 

The  same  facts  may  be  pleaded  in  an  answer  as  a  complete  and  as  a 
partial  defense,  but  must  be  separately  stated  and  numbered. 

Zacharias  v.  French,  I  Ann.  Cas.  72;  10  Misc.  302;  63  St  Rep.  176; 
30  N.  Y.  Supp.  945;  24  Civ.  Pro.  88. 

Matter  tending  to  mitigate  damages  in  an  action  for  personal  injury 
is  a  partial  defense  and  may  be  pleaded  as  such. 

Bissell  v.  Press  Pub.  Co.,  62  Hun,  551;  42  St  Rep.  51a;  17  N.  Y.  Supp. 
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an  itemized  statement  of  the  professional  services  performed  by 
them  between  the  13th  day  of  May,  1902,  and  the  21st  day  of 
February,  1003,  and  that  "thereafter,  and  within  a  reasonable 
time,  the  defendant,  in  pursuance  of  the  terms  of  the  agreement 
aforesaid,  and  in  good  faith,  and  without  fraud  or  oppression, 
duly  named  and  fixed  the  sum  of  $885  as  the  compensation  for 
and  the  remuneration  of  the  said  professional  services  performed 
by"  the  plaintiff's  assignors ;  that  thereafter,  and  on  or  about  the 
20th  day  of  July,  1903,  in  pursuance  of  the  agreement  as  afore, 
said,  the  defendant  duly  notified  the  plaintiff's  assignors  that  the 
defendant  had  named  and  fixed  upon  the  sum  of  $885  as  the  com- 
pensation for  and  the  remuneration  of  the  said  professional  serv- 
ices; that  on  or  about  the  20th  day  of  July,  1903,  the  defendant 

Paktul  Defences, — Continued. 


A  counterclaim,  interposed  to  a  complaint  to  foreclose  a  mechanic's 
lten,  wtiich  alleges  damages  resulting  from  poor  work  in  the  performance 
of  the  contract,  which  is  the  basis  of  the  lien,  and  also  damages  to  the 
flagging  in  the  rear  yard  of  Vhe  premises  in  qnestion  caused  by  the 
plaintiff's  negligence,  the  total  damages  amounting  to  less  than  the  face 
of  the  lien,  must  be  deemed  as  pleaded  in  mitigation  of  damages  only,  is  a 
partial  defense  so  far  as  relates  to  injury  and,  -when  not  stated  to  be  par- 
tial, is  bad  en  demurrer. 

BemaschefT  v.  Roeth,  34  Misc.  588;  70  N.  Y.  Supp.  360. 

In  an  action  for  libel  the  defendant  set  up  a  separate  defense  show- 
ing under  what  circumstances  he  received  the  libelous  article  for  publica- 
tion. The  court  said:  "It  follows  that  the  third  separate  defense,  *  *  * 
sets  up  matter  admissible  in  evidence  as  a  partial  defense  that  is  to  dis- 
prove the  malice  which  would  entitle  the  plaintiff  to  punitory,  vindictive 
or  exemplary  damages ;  and  such  defense  is,  therefore,  sufficient  in  law, 
not  only  in  form,  but  also  in  substance,  for  such  third  defense  is  expressly 
stated  to  be  pleaded  in  mitigation  of  damages,  and  thus  characterizes  it- 
self as  a  partial  defense. 

Robinson  v.  Evening  Post  Pub.  Co.,  25  Misc.  243;  55  N.  Y.  Supp.  6a; 
28  Civ.  Pro.  239. 

A  plea  of  justification  in  an  action  for  libel  may  relate  to  portions 
only  of  the  publication,  but  it  must  be -pleaded  as  a  partial  defense  or  in 
mitigation. 

Sawyer  v.  Bennett,  49  St.  Rep.  774;  20  N.  Y.  Supp.  835. 
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duly  offered  to  pay  to  the  plaintiff's  assignors  that  sum,  and  of- 
fered to  pay  the  further  sum  of  $65.57,  the  amount  of  disburse- 
ments; that  subsequently  the  plaintiff's  assignors  refused  to  ac- 
cept that  sum  as  compensation  for  and  the  remuneration  of  the 
professional  services,  and  that  the  defendants  have  at  all  times 
been  ready  to  pay  that  sum ;  and  that  the  plaintiff's  assignors  and 
the  plaintiff  have  at  all  times  refused  to  accept  that  sum.  Where- 
fore judgment  is  demanded  dismissing  the  complaint 

The  action  is  to  recover  a  sum  of  money,  as  the  value  of  pro- 
fessional services  rendered;  and  the  defendant  pleads  as  a  de- 
fense to  the  cause  of  action  an  agreement  under  which  profes- 
sional services  had  been  rendered  by  the  plaintiff's  assignors  to 
the  defendant,  without,  however,  alleging  that  they  were  the 
same  services  for  which  the  plaintiff  sought  to  recover.  There 
is  no  tender  of  the  amount  admitted  to  be  due  alleged,  nor  is  the 
money  brought  into  court.  The  defendant  thus  concedes  that  it 
is  indebted  to  the  plaintiff's  assignors  in  a  sum  of  money  named, 
without  having  alleged  a  tender,  and  without  bringing  the  money 
into  court.  This  separate  defense  is  upon  its  face  insufficient  as 
a  defense  to  the  cause  of  action  alleged.  At  most,  it  is  a  par- 
tial defense,  which,  to  be  effective  under  section  508  of  the  Code 
of  Civil  Procedure,  must  be  pleaded  as  a  partial  defense,  and  not 
as  a  complete  defense  to  the  cause  of  action. 

In  Thompson  v.  Halbert,  109  N.  Y.  329 ;  16  N.  E.  675 ;  15  St. 
Rep.  513;  21  Abb.  N.  C.  266;  28  Week.  Dig.  541,  Judge  Finch, 
delivering  the  opinion  of  the  court,  says: 

"The  facta  stated  in  the  answer  were  not  pleaded  as  a  partial  defense 
or  in  mitigation  of  damages.  Where  that  is  attempted,  tile  Code  explicit- 
ly requires  that  the  answer  shall  90  state,  and  give  nop'ce  that  the  facts 
relied  upon  are  intended  as  a  partial  defense.  Where  no  such  statement  is 
made,  the  plaintiff  has  the  right  to  assume,  and  the  court  must  assume, 
that  the  new  matter  alleged  is  pleaded  as  a  complete  defense,  and,  if  de- 
murred to,  must  be  tested  as  such.  Applying  that  test,  the  answer  is  in- 
sufficient. It  merely  affects  the  amount  of  damages  to  be  recovered,  by 
tending  to  reduce  the  value  of  the  securities  converted.    It  confesses,  but 
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does  not  avoid  It  admits  the  cause  of  action,  and  questions  only  its  ex- 
tent and  amount,  and  is  but  a  bar  to  a  recovery.  It  is  bad,  therefore,  as 
a  defense,  and  the  Special  Term  was  right  in  so  holding." 

This  defense  is  not,  therefore,  good  as  a  complete  defense  to 
the  cause  of  action.  It  is  not  alleged  to  be  a  partial  defense, 
and  therefore,  on  demurrer,  cannot  be  sustained  as  a  partial  de- 
fense, and  for  that  reason  the  demurrer  should  have  been  sus- 
tained. 

Nor  do  I  think  that  the  allegations  which  constitute  this  sep- 
arate defense  connect  the  agreement  there  set  forth  as  relating  to 
the  professional  services  for  which  a  recovery  is  sought  in  this 
action.  The  complaint  alleges  that  the  professional  services  for 
which  a  recovery  is  sought  were  rendered  between  the  13th  day 
of  May,  1902,  and  the  21st  day  of  February,  1903.  In  the  an- 
swer the  defendant  admits  that  professional  services  were  per- 
formed and  disbursements  incurred  for  the  defendant  by  the 
plaintiff's  assignors  between  the  13th  of  May,  1902,  and  the 
21st  of  February,  1903.  This  admission  would  undoubtedly  re- 
fer to  the  professional  services  for  which  the  plaintiff  sought  to 
recover.  But  when  the  defendant  sets  up  a  further  defense  in 
which  it  alleges  that  prior  to  the  1st  of  May,  1902,  an  agreement 
was  made  between  the  plaintiff's  assignors  and  the  defendant,  and 
setting  forth  the  terms  of  that  agreement,  there  is  no  allegation 
that  the  services  for  which  plaintiff  seeks  to  recover  had  any  re- 
lation to  services  which  plaintiff's  assignors  were  to  perform  un- 
der the  contract  alleged  in  this  defense.  It  is  quite  true  that  the 
professional  services  performed  under  this  agreement  were  per- 
formed between  the  same  dates  as  those  specified  in  the  complaint, 
but,  as  the  professional  services  that  were  specified  in  the  com- 
plaint are  alleged  to  have  been  performed  under  an  entirely  dif- 
ferent contract  than  that  alleged  by  the  defendant  in  the  sep- 
arate defense,  there  is  no  presumption  that  I  know  of  that  the 
services  mentioned  in  this  separate  defense  were  the  same  serv- 
ices for  which  the  plaintiff  seeks  to  recover  in  this  action.  It 
was  certainly  no  defense  to  this  action  to  recover  for  certain 
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specified  legal  services  that  the  plaintiff's  assignors  had  performed 
other  services  under  a  contract  by  which  they  agreed  to  accept 
whatever  remuneration  for  their  services  the  defendant  should 
fix. 

It  follows  that  the  interlocutory  judgment  appealed  from  must 
be  reversed,  with  costs,  and  the  demurrer  sustained,  with  costs, 
with  leave  to  the  defendant  to  amend  the  answer  upon  payment 
of  facts  in  this  court  and  in  the  court  below.  All  concur,  except 
PATTERSON  and  LAUGHLIN,  JJ.,  wno  dissent 
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HAMMOND  v.  HAMMOND. 

[103  App.  Dn.  4371  93  N.  Y.  Supp,  i.J 

(Supreme  Court,  Appellate  Division,  First  Department.     April  14,  1905.) 

I.  Domicile— Evidence. 

Where  one  bonght  a  farm  in  Vermont,  and  lived  there  for  five 
rears  with  tui  family,  voted  there,  and  was  for  a  year  a  town  official, 
qualification  for  which  required  a  year's  actual  residence,  Vermont 
was  the  state  of  his  domicile,  though  he  worked  in  New  York,  and 
spent  a  portion  of  his  time  there. 

a.  Divorce — Proceedings  in  Another  State — Effect — Cwnwr. 

Where  a  wife  left  the  matrimonial  domicile,  in  Vermont,  and  took 
np  her  residence  in  New  York,  with  no  intention  of  returning  to 
Vermont,  and  the  husband  sued  for  divorce  in  Vermont,  service  of 
process  being  had  by  publication  pursuant  to  the  laws  of  Vermont,  the 
decree  of  divorce  was  entitled  to  full  faith  and  credit  in  New  York, 
under  the  federal  Constitution. 

Note— Validity  or  Foreign  Divorces. 

a.  In  general. — 210. 

b.  As  affected  by  domicile. — 313. 

c  Conclusiveness  against  plaintiff. — 215. 

d.  Effect  of  appearance  in  foreign  court. — 216, 

e.  Attacking  jurisdiction.— 217. 

t.  Right  to  review  in  United  States  courts.— 218, 


This  note  is  supplemental  to  one  in  5  Ann.  Cas.  97  and  brings  the  sub- 
ject down  to  date. 


A  judgment  of  another  state  rendered  upon  the  constructive  service 
of  process  is  without  force  against  the  personal  status  of  a  nonresident 
and  nonappearing  defendant 
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Appeal  from  Special  Term,  New  York  County. 

Suit  for  separation  by  Mary  A  Hammond  against  Charles  L. 
Hammond.  Appeal  by  defendant  from  a  judgment  granting  a 
separation,  awarding  the  custody  of  three  minor  children  to  the 
plaintiff,  one  minor  child  to  the  defendant,  and  awarding  the 
plaintiff  alimony.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN, 
PATTERSON,  INGRAHAM,  and  LAUGHLIN,  JJ. 

Conrad  Saxe  Keyes,  for  appellant 

Geo.  W.  Gibbons,  for  respondent. 

Ingbaham,  J.  The  action  is  for  a  separation.  The  defendant 
admits  the  marriage,  and  denies  the  other  allegation  of  the  com- 

Valuhty  op  Foreign  Divorces,— Continued. 

Winston  v.  Winston,  165  N.  Y.  553;  59  N.  E.  373;  31  Civ.  Pro.  383. 

A  decree  of  divorce  granted  in  a  territory  of  the  United  States  against 
a  resident  of  this  state,  without  personal  service  of  process  upon  him 
or  his  appearance  in  the  action  is  invalid. 

Winston  v.  Winston,  165  N.  Y.  5531  59  N.  E.  273;  31  Civ.  Pro.  383. 

A  foreign  divorce,  dissolving  the  marriage  contract,  is  void  where  the 
husband,  residing  in  the  state  of  New  York,  was  merely  served  in  this 
State  by  mail  and  did  not  appear  in  the  foreign  court 

Hamilton  v.  Hamilton,  26  Misc.  336;  56  N.  Y.  Supp.  122. 

The  plaintiff  obtained  a  divorce  from  her  husband  in  the  state  of  New 
Jersey.  The  defendant  was  not  served  personally,  but  by  publication  of 
process  and  did  not  appear  in  the  action  nor  answer  the  petition.  It 
was  held,  that  the  decree  of  divorce,  which  the  wife  obtained  in  New  Jer- 
sey, was  effectual  to  determine  her  status  as  a  citizen  of  that  state  to- 
wards the  defendant ;  but  as  to  him  it  effected  nothing  and  was  void  for 
want  of  personal  service  of  process,  or  of  an  appearance  by  him  in  the 
divorce  proceedings. 

Lynde  v.  Lynde,  162  N.  Y.  40;;  56  N.  E.  979. 

Where  a  wife  obtains  a  foreign  divorce  upon  constructive  service  of 
process  upon  the  husband,  and  subsequently  contracts  a  new  marriage 
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plaint,  and,  as  a  separate  defense,  alleges  that  Hie  plaintiff  and 
the  defendant  resided  for  upwards  of  five  years,  prior  to  June, 
1902,  at  the  town  of  Orwell,  in  the  state  of  Vermont,  and  that 
the  defendant  is  still  a  resident  of  the  said  town  and  state,  and 
that  on  the  nth  day  of  June,  1903,  by  a  decree  of  the  County 
Court  of  Addison  county,  of  the  state  of  Vermont,  to  which  court 
jurisdiction  appertained,  the  defendant  was  duly  and  legally  di- 
vorced from  the  plaintiff,  and  it  was  then  there  adjudged  that 
the  plaintiff  and  the  defendant  therein  were  no  longer  husband 
and  wife,  and  that  the  defendant  should  be  free  to  contract  mat- 
rimony with  whomsoever  tie  willeth.  Upon  the  trial  at  Special 
Term  the  court  directed  judgment  for  a  separation,  and  awarded 
the  custody  of  the  children  to  the  plaintiff,  providing  alimony  for 
the  support  of  the  plaintiff  and  the  children,  and  the  defendant 
appeals.  The  only  question  upon  this  appeal  is  as  to  the  validity 
of  the  Vermont  divorce. 

Validity  of  Foreign  Divorces, — Continued, 


lawful  in  the  foreign  state,  and  thereafter  moves  with  her  second  husband 
into  this  state,  she  is  guilty  of  adultery  and  her  first  husband  is  entitled 
to  an  absolute  divorce  in  our  courts. 

Hamilton  v.  Hamilton,  26  Misc.  336;  56  N.  Y.  Supp.  122. 

The  plaintiff  brought  an  action  against  the  defendant  to  recover  past 
due  installments  of  money  adjudged  to  plaintiff  in  a  decree  of  divorce 
obtained  by  the  defendant  in  North  Dakota  for  the  support  and  mainte- 
nance of  plaintiff  and  a  minor  child.  The  wife  had  agreed  not  to  de- 
fend the  action  for  divorce  brought  in  North  Dakota  if  her  husband  would 
pay  to  her,  during  her  life  or  until  she  should  remarry,  a  certain  sum 
per  week,  such  provision  to  be  embodied  in  the  decree  rendered  in  the 
action.  It  was  held,  that  the  North  Dakota  court  having  jurisdiction  of 
the  parties  to  the  action  and  of  the  subject  matter  thereof  and  having 
granted  the  divorce  embodying  in  the  decree  the  provisions  for  the  wife's 
support,  the  vicious  agreement  which  led  up  to  the  divorce  is  not  avail- 
able as  a  defense  to  the  action  brought  by  the  wife  in  the  state  of  New 
York  to  recover  past  installments  of  the  money  adjudged  to  be  paid  to 
the  wife  by  the  decree  of  divorce. 

France  v.  France,  79  App.  Div.  291 ;  70  N.  Y.  Supp.  579- 
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The  plaintiff  testified  that  the  defendant  bought  a  farm  in  Ver- 
mont in  the  year  1896;  that  she  lived  there  with  her  children 
from  May,  1896,  to  May,  1901,  when  she  left  to  come  to  New 
York;  that  when  the  defendant  first  went  to  Vermont  he  lived 
there  for  about  eight  months,  and  that  he  came  there  several 
times  during  the  year  1896;  that  he  also  came  there  several 
times  in  1897  that  in  1898  he  was  there  for  eight  months,  off 
and  on ;  that  in  1899  he  came  there  occasionally,  but  was  away 
for  three  or  four  months ;  that  in  1900  he  was  there  about  the 
same  time ;  that  while  she  was  there  she  receive!  for  her  support 
money  from  the  proceeds  of  the  products  of  the  farm,  and  also 
purchased  what  was  necessary  from  a  store;  that  she  came  to 
New  York  without  the  consent  of  the  defendant,  and  he  came  to 
meet  the  plaintiff  at  the  depot  to  send  her  back  to  Vermont; 
that  after  she  returned  to  New  York  she  hired  the  flat  in  West 
Fourth  street,  and  moved  there ;  that  the  defendant  gave  her  son 

Validity  of  Foreign  Divorces, — Continued. 


After  a  divorce  is  granted  by  a  court  having  jurisdiction  of  the  parties 
to  the  action,  any  vicious  agreements  which  led  up  to  the  divorce  are  not 
available  in  a  collateral  attack  upon  the  judgment 

France  v.  France,  79  App.  Div.  201 ;  79  N.  Y.  Supp.  579. 

b.  As  affected  by  domicile. 

No  valid  divorce  from  the  bond  of  matrimony  can  be  decreed  on  con- 
structive service  by  the  courts  of  a  state  where  neither  party  a  domiciled 

Bell  v.  Bell,  181  U.  S.  175. 

Where  the  husband  obtained  a  divorce  in  the  state  of  his  domicil  based 
upon  a  constructive  service,  the  question  is  not  whether  the  defendant 
had  actual  notice  of  the  proceedings  for  divorce,  but  whether  such 
reasonable  steps  had  been  taken  to  give  her  notice,  as  to  bind  her  by  Hie 
decree  in  the  state  of  the  domicil. 

Atberton  v.  Atherton,  181  U.  S.  155;  31  Sup.  Ct.  544,  45  L.  cd.  794. 

Where  the  husband  obtained  a  divorce  from  his  wife  in  the  Mate  of 
his  domicil,  upon  the  ground  that  she  abandoned  him,  binding  upon  her 
in  that  state,  it  established  beyond  contradiction  that  she  abandoned  her 
husband  and  precludes  her  from  asserting  that  she  left  him  on  account 
of  his  cruel  and  inhuman  treatment 
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$5  to  pay  on  account  of  the  rent  of  that  apartment;  that  since 
that  time  the  defendant  sent  money  to  his  son,  and  he  paid  the 
rent;  that  while  there  she  carried  on  the  farm  owned  by  her 
husband ;  that  with  the  proceeds  from  the  dairy  on  the  farm  she 
clothed  the  children  and  herself,  and  paid  the  bills;  that  she  ran 
the  dairy,  and  took  all  the  money  that  came  in.  There  was 
further  evidence  that  the  defendant  lived  at  a  boarding  house  in 
New  York  various  times  within  these  five  years;  that  on  the  21st 
day  of  August,  1901,  the  defendant  hired  an  apartment  in  the 
premises  224  West  Fourth  street;  that  the  defendant  never  oc- 
cupied those  premises  after  he  hired  them,  but  the  plaintiff  and 
her  children  did ;  that  the  rent  was  subsequently  paid  by  the  chil- 
dren. After  the  plaintiff  rested,  the  defendant  testified  tlat  he 
was  born  in  Addison  county,  Vt.,  and  lived  there  until  he  was 
21  years  of  age;  that  he  then  left  Vermont,  worked  in  various 
places,  went  to  sea,  and  upon  his  return  married  the  plaintiff,  in 

Validity  of  Foreign  Divorces, — Continued. 

Atherton  v.  Atherton,  181  U.  S.  155;  21  Sup.  Ct  544;  45  L.  ed.  794. 

If  a  wife  is  living  apart  from  her  husband  without  sufficient  cause,  his 
domicil  is  in  law  her  domicil;  and  in  the  absence  of  any  proof  of  fraud 
or  misconduct  on  his  part,  a  divorce  obtained  by  him  in  the  state  of  his 
domicil,  after  a  reasonable  notice  to  her,  either  by  personal  service  or 
publication  in  accordance  with  its  laws,  is  valid,  although  she  never  in 
fact  resided  in  that  state. 

Atherton  v.  Atherton,  181  U.  S.  155;  21  Sup.  Ct.  544;  45  L.  ed.  794. 

"This  case  does  not  involve  the  validity  of  a  divorce  granted  on  con- 
structive service,  by  the  court  of  a  state  in  which  only  one  of  the  parties 
ever  had  a  domicil;  nor  the  question  to  what  extent  the  good  faith  of 
the  domicil  may  be  afterwards  inquired  into." 

Atherton  v.  Atherton,  181  U.  S.  155;  21  Sup.  Ct.  544;  45  L.  ed.  794. 

A  decree  of  divorce  duly  granted  in  a  foreign  state  where  both  parties 
sre  domiciled,  although  the  defendant  is  temporarily  absent  durinj  the 
divorce  proceedings  and  Is  served  by  constructive  service  only,  is  valid 
in  the  state  of  New  York. 

Lacey  v.  Lacey,  38  Misc.  196;  77  N.  Y.  Supp.  235. 
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Albany,  in  this  state ;  that  he  then  came  to  the  city  of  New  York, 
and  lived  there  until  1894,  and  then  went  West;  that  he  went 
to  Orwell,  Vt.,  in  the  latter  part  of  the  fall  of  1895,  and  stayed 
there  all  of  the  winter  of  1895,  and  at  that  time  be  bought  a  farm, 
and  moved  his  family  there ;  that  he  stayed  there  until  October, 
1897,  when  he  came  back  to  New  York,  leaving  the  plaintiff  and 
t}ie  children  in  Vermont,  and  commenced  to  work  at  his  trade, 
working  at  a  hotel  for  about  a  year,  and  then  secured  what  he 
called  a  "traveling  position,"  which  took  him  to  various  cities, 
towns,  and  states  through  the  country,  in  which  position  he  con- 
tinued during  1898  and  1899,  returning  to  Vermont  when  he  had 
an  opportunity;  that  from  the  fall  of  1895  to  the  present  time  he 
has  actually  lived  on  the  farm,  but  that  during  a  portion  of  the 
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Atherton  v,  Atherton,  181  N.  Y.  155;  21  Sup.  Ct.  544;  45  L.  ed.  704. 

A  state  may  forbid  the  enforcement  within  its  borders  of  a  decree  of 
divorce  procured  by  its  own  citizens  who,  whilst  retaining  their  domicil 
in  the  prohibiting  state,  have  gone  into  another  state  to  procure  a  di- 
vorce in  fraud  of  the  law  of  the  domicil. 

Andrews  v.  Andrews,  188  U.  S.  14. 

C  Conclusiveness  against  plaintiff. 

Where  a  person  has  invoked  the  jurisdiction  of  the  court  of  another 
state  and  has  induced  it  to  grant  him  a  decree  of  divorce  be  cannot  after- 
ward be  heard  to  allege  its  nullity. 

Lacey  v.  Lacey,  38  Misc.  106 ;  77  N.  Y.  Supp.  235. 

Matter  of  Swales,  60  App.  Div.  599;  70  N.  Y.  Supp.  22a 

Plaintiff  brought  an  action  for  dower  claiming  to  be  the  widow  of  the 
decedent.  Defendant  offered  in  evidence  an  exemplified  copy  of  a  decree 
of  divorce,  obtained  by  the  plaintiff  in  Massachusetts,  upon  the  ground  of 
extreme  cruelty,  in  an  action  in  which  decedent  was  personally  served 
with  the  summons,  but  did  not,  either  personally  or  by  attorney,  appear 
therein,  or  submit  himself  to  the  jurisdiction  of  the  Massachusetts  court 
This  decree  was  excluded  from  evidence  upon  the  objection  of  the  plain- 
tiff. On  appeal  it  was  held,  that  the  decree  was  competent  evidence. 
The  court  says:     "The  principle  is  well  established  that,  where  a  party 
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time  he  had  a  position  in  New  York;  that  he  paid  taxes  there, 
and  paid  a  poll  tax  there,  which  made  him  a  citizen;  that  he 
voted  in  Vermont  every  year  from  1896  to  and  including  1903 ; 
that  in  the  year  1900  he  was  one  of  the  town  auditors,  elected  at 
a  town  meeting;  that  the  position  which  he  took  in  New  York 
allowed  him  the  privilege  of  going  to  his  home  and  his  farm, 
returning  there  every  five  or  six  weeks ;  that  he  has  never  given 
upon  his  residence  there;  that  in  December,  1901,  he  mailed  a 
letter  to  the  plaintiff,  addressed  to  "Mrs.  C.  L.  Hammond,  224 
West  4th  Street,  New  York  City;"  that  this  letter  stated  that 
"I  have  brought  suit  against  you  for  divorce  in  our  County  in 
Vermont  and  the  case  comes  up  for  trial  this  December  Term 
at  Middlebury,  Addison  County,  Vermont.  The  exact  date  of 
the  trial  I  am  unable  to  inform  you.  My  object  in  writing  you 
this  letter  is  that  I  feel  it  my  duty  to  notify  you  personally  of  the 
action  I  have  taken ;"  that  he  received  an  answer  to  this  letter 
from  a  Mr.  Horan,  a  lawyer  living  in  New  York,  and  also  a 
letter  from  his  daughter;  that,  when  the  plaintiff  left  the  farm 
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has  procured  a  judgment  or  decree  to  be  entered,  submitting  himself  to 
the  jurisdiction  of  the  court,  he  cannot  thereafter  be  heard  to  question 
the  jurisdiction  of  the  court  which  entered  the  judgment  or  decree.  The 
decree,  therefore,  if  it  had  been  received  in  evidence,  would  have  operated 
to  defeat  her  claim  that  she  is  now  the  widow  of  the  decedent  and  en- 
titled to  dower  in  the  real  estate  acquired  by  him  after  the  decree." 

Starbuck  v.  Starbuck,  173  N.  Y.  503;  66  N.  E.  193. 

d.  Effect  of  appearance  in  foreign  court. 


A  court  of  another  state  which  by  the  law  of  that  state,  has  power  to 
amend  a  decree  of  divorce  previously  rendered  therein  against  a  resi- 
dent of  this  State,  by  the  insertion  of  provisions  for  alimony  alleged  to 
have  been  inadvertently  omitted  therefrom,  acquires  jurisdiction  to  ren- 
der a  final  decree  for  the  payment  of  alimony,  against  him,  upon  a  mo- 
tion for  such  amendment,  where  he  was  personally  served  in  this  state 
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in  Vermont,  she  did  not  notify  him  in  any  way;  that  he  first 
saw  the  plaintiff  in  the  city  of  New  York  in  the  latter  part  of 
July  or  August,  1901 ;  that  he  then  asked  the  plaintiff  to  go  back 
to  Vermont,  and  she  replied  that  she  would  never  go  there ;  that 
he  never  lived  with  her  in  New  York  after  that;  that,  when  he 
went  to  see  her  at  the  house  in  Fourth  street,  he  was  not  allowed 
in  the  house ;  that  he  talked  to  his  children  on  the  sidewalk,  but 
was  not  allowed  in  the  house.  There  was  further  evidence  that 
the  defendant  had  voted  at  the  town  meeting  in  November,  1900, 
and  September,  1902,  in  the"  town  of  Orwell,  Vt. ;  that,  to  entitle 
him  to  vote,  it  was  necessary  that  he  should  be  a  resident  of  the 
town  at  least  one  year  preceding  the  town  meeting:  that  the 
defendant  paid  his  poll  tax  for  the  years  1900,  1901 ,  and  1902 , 
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with  notice  thereof,  and  he  made  a  general  appearance  and  contested  it, 
although  the  decree  of  divorce  was  invalid  as  to  him  because  rendered 
without  jurisdiction. 

Lynde  v.  Lynde,  ioa  N.  Y.  405 ;  56  N.  E.  070. 


e.  Attacking  jwitdictitm. 

The  recital  in  the  proceedings  in  a  foreign  state  of  the  facts  necessary 
to  show  jurisdiction  may  be  contradicted. 

Bell  v.  Bell,  181  U.  S.  175. 

In  an  action  for  divorce  the  defendant  pleaded  a  prior  decree  obtained 
by  him  in  the  state  of  Pennsylvania.  It  appeared  that  the  Pennsylvania 
decree  was  obtained  by  constructive  service  in  accordance  with  the  law  of 
that  state,  and  no  appearance  was  ever  made  by  the  wife  in  that  action. 
It  was  held  that  the  wife  had  the  right  to  attack  the  judgment  rendered 
by  the  Pennsylvania  court  upon  the  ground  that  it  never  acquired  juris- 
diction over  her,  and  also  on  the  ground  that  the  husband,  the  plaintiff  in 
that  action,  was  not  a  citiien  of  Pennsylvania,  and  that  it  was  competent 
to  support  her  contention  by  oral  and  documentary  evidence.  The  recitals 
in  the  Pennsylvania  judgments  were  not  conclusive  or  binding  on  her. 

Bell  v.  Bell,  181  U.  S.  ITS 
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that  the  defendant  took  possession  of  the  farm  in  1896;  that  the 
defendant  offered  to  furnish  the  plaintiff  a  house  at  Orwell,  wjiere 
she  could  be  near  a  school  for  the  children ;  that  she  refused,'  and 
said  she  did  not  want  any  home  in  Vermont,  and  that  when  she 
odds  from  the  defendant,  or  his  money,  and  she  could  take  care 
of  her  children.  Upon  rebuttal  the  plaintiff  admitted  that  she 
received  a  letter  on  December  2,  1902,  from  the  defendant,  in 
which  he  stated  that  he  had  made  an  application  for  a  divorce  in 
Middlebury,  Vt.;  that  she  consulted  a  lawyer  about  it,  and  the 
lawyer  told  her  to  ignore  the  letter  entirely.  There  was  also 
introduced  in  evidence  an  exemplified  copy  of  a  judgment  roll 
in  a  proceeding  in  the  County  Court  of  Addison  county,  in  the 
state  of  Vermont.  This  consisted  of  a  petition  by  the  defendant, 
in  which  he  asked  for  a  decree  of  divorce  from  his  wife,  the 
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Bell  v.  Bell,  4  App.  Div.  527;  40  N.  Y.  Supp.  443;  AfFd  157  N.  Y. 
719;  53  N.  E.  Ii«3. 

A  judgment  of  a  sister  state  cannot  be  impeached  by  showing  irregular- 
ity in  the  forms  of  proceeding  or  a  noncompliance  with  some  law  of  the 
state  where  the  judgment  was  rendered  relating  thereto,  or  that  the  de- 
cision was  erroneous.  Jurisdiction  confers  power  to  render  the  judgment 
and  it  will  be  regarded  as  valid  until  set  aside  in  the  court  in  which  it  was 
rendered. 

France  v.  France,  79  App.  Div.  391 ;  79  N.  Y.  Supp.  579, 

f.  Right  to  review  in  United  States  courts. 

The  decree  of  the  highest  court  of  a  state,  giving  full  faith  and  credit 
to  a  decree  in  another  state  for  alimony,  cannot  be  reviewed  by  the  United 
States  Supreme  Court  on  writ  of  error. 

Lynde  v.  Lynde,  181  U.  S.  183. 

The  refusal  of  the  highest  court  of  a  state  to  give  effect  to  so  much  of 
a  decree  in  another  state,  as  awards  alimony  in  the  future  and  requires 
a  bond,  etc.,  to  secure  payment  of  past  and  future  alimony,  presents  no 
Federal  question  for  the  review  of  the  United  States  Supreme  Court 

Lynde  v.  Lynde,  118  U.  S.  183. 
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plaintiff  in  this  action.  Annexed  to  that  is  a  summons  requiring 
the  defendant  in  that  action  (the  plaintiff  in  this)  to  appear  be- 
fore the  County  Court  on  the  first  Tuesday  of  June,  1902,  then 
and  there  to  answer  the  libel,  and  to  show  cause,  if  any  she  might 
have,  why  the  prayer  of  said  libel  should  not  be  granted.  An- 
nexed to  that  is  an  order  reciting  that  it  appearing  that  the  de- 
fendant in  that  proceeding  (the  plaintiff  in  this  action)  was  with- 
out the  state  of  Vermont,  so  that  the  petition  could  not  be  served 
upon  her,  it  was  ordered  that  she  be  summoned  to  appear  and 
answer  the  libel  "on  the  first  day  of  the  next  term  of  said  court, 
to  be  held  at  Middlebury,  within  and  for  said  county  [Addi- 
son], on  the  first  Tuesday  of  June,  A.  D.  1902,  by  the  publica- 
tion of  the  substance  of  said  petition,  together  with  this  order. 
in  the  Middlebury  Register,  published  at  Middlebury,  three 
weeks,  successively,  the  last  of  which  publications  to  be  at  least 
six  weeks  prior  to  sai J  term  of  said  court ;"  an  affidavit  of  the 
foreman  of  the  Middelbury  Register  Company,  stating  that  the 
order  of  publication  and  substance  of  the  petition  in  the  case  of 
Charles  L.  Hammond  v.  Mary  Ann  Hammond  was  printed  and 
published  in  the  Middlebury  Register  for  three  weeks,  successive- 
ly, to  wit,  as  follows,  February  28,  1902,  March  7,  1902,  and 
March  14,  1902,  the  last  of  which  dates  was  six  weeks  preced- 
ing the  June  term  of  the  County  Court,  1902,  as  required  by 
law ;  a  decree  of  the  County  Court  of  said  county,  which  recited 
that  Charles  L.  Hammond,  of  Orwell,  in  the  county  of  Addison 
and  state  of  Vermont,  filed  in  court  his  libel,  praying  that  the 
court  would  grant  him  a  bill  of  divorce,  and  it  being  made  to 
appear  to  the  court  that  the  permanent  residence  of  said  Charles 
L.  had  been  within  the  state  for  at  least  one  year  next  previous 
to  the  filing  of  said  libel  in  said  court,  and  that  the  said  Mary 
Ann  had  been  legally  notified  to  appear  and  show  cause  why  the 
prayer  of  the  said  petitioner  should  not  be  granted,  by  the  pub- 
licaion  of  the  same  and  the  order  therefor  in  the  Middlebury 
Register  in  accordance  with  law,  "and  the  said  Mary  Ann  comes 
not,  and  day  thereof  is  given,"  etc.,  "from  term  to  term  until 
the  term  of  said  court  to  be  held  on  the  first  Tuesday  of  June, 
A.  D.  1903,"  and  it  appearing  by  legal  and  plenary  evidence  that 
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the  facts  alleged  in  said  petition  are  true,  all  of  which  being  seen, 
and  by  the  court  fully  understood,  and  due  deliberation  being 
thereupon  had,  "It  is  considered  by  the  court  here  that  the  bonds 
of  matrimony  between  the  said  Charles  L.  and  the  said  Mary 
Ann  be  dissolved,  and  that  the  said  Charles  L.  have  a  bill  of  di- 
vorce, and  the  court  here  do  adjudge  that  the  said  Charles  L. 
and  the  said  Mary  Ann  be  no  longer  husband  and  wife,  but  twain, 
and  that  the  said  Charles  L.  be  free  to  contract  matrimony  with 
whomsoever  he  willeth." 

It  thus  appeared  that  the  plaintiff  and  the  defendant  were  resi- 
dents of  the  state  of  Vermont  for  the  five  years  from  May, 
1896,  to  May,  1901,  when  the  plaintiff  in  this  action  left,  without 
the  consent  of  her  husband,  and  returned  to  New  York.  The 
evidence  is  also  clear  that  the  defendant  in  this  action  remained  a 
resident  of  Vermont  down  to  the  time  of  the  divorce  proceedings 
in  Vermont.  It  is  true  that  he  worked  in  the  city  of  New  York, 
and  spent  a  portion  of  his  time  here,  but  his  domicile  was  in 
Vermont  He  made  his  application  to  the  courts  of  that  state 
for  a  divorce,  and  the  notice  to  the  plaintiff  in  this  action  to  ap- 
pear and  answer  was  served  according  to  the  law  of  that  state. 
She  also  had  actual  notice  of  the  pendency  of  that  proceeding. 
She  consulted  her  lawyer,  who  advised  her  not  to  appear  and  to 
take  no  notice  of  it,  and  such  proceedings  were  thereupon  had 
that  the  court  of  the  state  of  Vermont  decreed  a  divorce.  I 
think  it  clear  that  the  court  of  Vermont  had  jurisdiction  of  the 
subject-matter  of  the  action,  which  was  the  matrimonial  status 
of  the  plaintiff  and  defendant,  and  that  it  acquired  jurisdiction 
over  the  person  of  the  plaintiff  in  this  action  that  a  publication 
of  the  notice  to  appear  in  the  proceeding  in  Vermont,  and  that 
the  courts  of  this  state  are  bound,  under  the  Constitution  of  the 
United  States,  to  give  full  faith  and  credit  to  that  judgment 
of  the  court  of  Vermont. 

The  refusal  of  the  courts  of  this  state  to  recognize  judgments 
of  divorce  granted  by  other  states  has  been  much  criticised.  It 
has  never,  however,  been  held  in  this  state  that  a  judgment  of  a 
court  of  competent  jurisdiction  of  the  state  of  the  matrimonial 
domicile  of  the  parties  to  the  action  was  not  binding  upon  the 
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parties,  although  at  the  time  the  action  waa  commenced  one  of 
the  parties  had  left  the  state.  In  Hunt  v.  Hunt,  72  N.  Y.  217; 
28  Am.  Rep.  129,  it  was  held  that  every  state  has  the  right  to 
determine  the  status  or  domestic  and  social  conditions  of  the 
persons  domiciled  within  its^territory ;  that  every  state  may  de- 
termine for  itself  for  what  cause  that  status  may  be  changed  or 
affected ;  that  it  may  prescribe  what  legal  proceedings  shall  be 
had  to  that  end,  and  that  all  citizens  of  that  state,  domiciled  with- 
in it  and  owing  to  it  allegiance,  are  bound  by  the  laws  and  regu- 
lations which  it  prescribes  in  that  respect.  On  the  question  of 
the  jurisdiction  of  the  courts  of  the  state  of  the  matrimonial 
domicile,  the  court  said: 

"It  is  now  to  inquire  whether  the  court  in  Louisiana  had  jurisdiction  of 
the  person  of  the  parties  to  the  judgment.  That  it  had  of  the  person  of 
the  defendant  in  this  case  may  not  be  disputed.  Louisiana  was  not  only 
the  state  of  his  domicile,  but  of  his  actual  residence  and  presence  at  the 
time.  Jurisdiction  of  the  person  is  got  by  the  service  of  process  upon 
the  party  personally  within  the  territorial  jurisdiction,  or  by  his  voluntary 
appearance  in  the  suit.  I  think  it  may  also  be  got  of  the  defendant  in  a 
suit  for  divorce,  when  he  is  a  domiciled  citizen  of  the  state  in  which  the 
court  has  territorial  jurisdiction,  by  such  proceeding  in  the  nature  of 
service  of  process  of  the  court  as  the  law  of  that  state  has  made  the  sub- 
stitute and  equivalent  for  service  of  process  upon  the  person  within  the 
jurisdiction.'* 

And  after  an  exhaustive  examination  of  the  authorities  the 
learned  judge  continued: 

"I  think  that  the  result  of  the  decisions  of  this  state  at  this  time  is 
this:  That,  when  courts  of  another  state  have  jurisdiction  of  the  subject- 
matter  and  of  the  person,  they  are  to  be  credited  collaterally;  that  juris- 
diction of  the  subject-matter  is  to  be  tested  by  the  powers  conferred  by 
the  Constitution  and  Laws  of  the  other  state;  and  that,  as  to  jurisdiction 
of  the  person,  they  go  no  farther  against  it  than  that,  if  the  defendant  is 
a  domiciled  citizen  of  this  state,  jurisdiction  of  him  by  the  court;  of  an- 
other state  is  not  acquired,  save  by  personal  service  of  process  or  his  vol- 
untary appearance.  When  the  word  'resident'  is  used  in  them,  it  mnst  be 
taken  as  synonymous  with  'domiciled  persons.'  *  *  *  It  is  our  con- 
clusion, whatever  grounds  may  be  stated,  that,  if  a  suit  for  divorce,  a  valid 
judgment  in  personam,  so  as  to  effect  a  dissolution  of  the  marriage  con- 
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tract,  which  shall  be  prevalent  everywhere,  may  be  rendered  against  a  de- 
fendant not  within  the  territorial  jurisdiction  during  the  progress  of  the 
suit,  if  that  be  the  place  of  his  citizenship  and  domicile,  though  process 
be  served  upon  him  only  in  some  method  prescribed  by  the  laws  of  that 
voluntarily  appeared." 

The  court  then  proceeded  to  inquire  whether  or  not  the  plain- 
tiff in  the  suit  then  before  the  court  had  been  domiciled  in  the 
state  in  which  the  judgment  was  obtained  when  the  proceedings 
were  pending,  and  then  said : 

"It  [the  foreign  state]  was  not  her  domicile  of  origin,  but  she  was  abid- 
ing there  when  she  was  married  with  the  defendant  After  her  marriage 
with  him  she  continued  to  live  there,  in  his  household,  as  his  wife,  and 
of  his  family,  having  no  separate  domestic  status  or  interest.  There  is  no 
doubt  that  New  Orleans  was,  before  the  marriage,  during  the  continuance 
of  the  married  relation,  and  has  been  ever  since,  the  domicile  of  the  de- 
fendant [the  husband].  The  domicile  ol  the  husband  is  prima  facie  the 
domicile  of  the  wife.  *  *  *  The  plaintiff  was,  therefore,  if  not  before 
and  at  the  time  of  the  ceremony  of  marriage,  at  least  after  it  had  been 
performed,  and  as  long  as  she  remained  in  his  household,  domiciled  in 
Louisiana,  a  denizen  and  citizen  of  that  state,  subject  to  its  laws,  and 
bound  by  them.  There  are,  however,  exceptions  to  the  rule,  one  of  which 
is  invoked  by  the  plaintiff  in  this  suit,  so  that  in  certain  cases  a  married 
woman  may  have  a  domicile  in  another  jurisdiction  than  that  of  her  hus- 
band. This  is  so  when  they  are  living  under  a  judicial  decree  of  separa- 
tion, or  when  the  conduct  of  the  husband  has  been  such  as  to  entitle  the 
wife  to  an  absolute  or  limited  divorce.  She  may  acquire  a  separate  dom- 
icile whenever  it  is  necessary  for  her  to  do  so.  But  the  right  to  do  so 
springs  from  the  necessity  for  its  exercise.  *  *  "  I  see  no  reason  to 
hold  that  the  domicile  of  Che  plaintiff  was  other  than  that  of  the  defendant, 
her  husband.  That  domicile,  as  we  have  seen,  was  in  the  state  of  Louis- 
iana. Thus  they  were  both  subject  and  amenable  to  the  laws  of  that  state, 
and  to  the  lawful  rules  and  practice  of  its  courts.  The  law  of  that  state 
properly  gave  jurisdiction  to  its  courts  charged  therewith  to  decree  a 
divorce  between  them  for  any  cause  allowed  by  the  law  of  that  gov-* 
ernment,  and  it  was  for  that  state  to  determine  for  what  causes  and  to 
what  extent  a  divorce  should  be  adjudged  between  married  persons.  It 
was  exclusively  for  that  state  to  determine  for  itself  the  status  of  all  per- 
sons domiciled  within  it." 

And  it  was  held  that  the  divorce  granted  in  that  atate  was  bind- 
ing upon  the  parties.     In  connection  with  this  case  it  is  only 
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important  to  consider  the  case  of  Atherton  v.  Atherton,  181  U. 
S-  155;  21  Sup.  Ct.  544;  45  L.  Ed.  794.  In  that  case  the  courts 
of  this  state  had  refused  to  recognize  a  decree  of  divorce  granted 
in  the  state  of  Kentucky,  based  upon  substituted  service;  the 
defendant  not  having  been  personally  served  and  not  having  ap- 
peared in  the  action.  The  facts  as  found  by  the  court  in  that 
case  were  that  on  October  17,  1888,  the  parties  were  married 
at  Clinton,  Oneida  county,  N.  Y. ;  the  plaintiff  being  a  resident 
of  that  place,  and  the  defendant  a  resident  of  Louisville,  Ky. 
Immediately  after  the  marriage  the  parties  went  to  and  resided 
at  Louisville,  in  the  house  with  the  defendant's  parents,  and 
there  continued  to  reside  as  husband  and  wife  until  October  3, 
1891.  Then,  owing  to  the  cruel  and  abusive  treatment  of  the 
husband,  and  without  fault  on  her  part,  she  left  him,  taking  his 
child  with  her,  and  a  few  days  thereafter  returned  to  her  mother, 
in  Clinton,  with  whom  she  had  ever  since  resided,  and  from  that 
time  was  a  resident  and  domiciled  in  the  state  of  New  York,  and 
had  not  lived  or  cohabited  with  the  defendant.  When  she  left 
her  husband  and  went  to  Clinton,  she  did  so  with  the  purpose  and 
intention  of  not  returning  to  the  state  of  Kentucky,  but  of  per- 
manently residing  in  the  state  of  New  York,  and  this  purpose.and 
intention  were  understood  by  the  defendant  at  the  time.  The 
defendant  continued  to  reside  in  Kenutcky,  and  was  a  resi- 
dent of  that  state.  The  defense  to  the  action  was  that  on  March 
14,  1893,  in  a  court  of  Jefferson  county,  in  the  state  of  Kentucky, 
empowered  to  grant  divorces,  the  defendant  was  granted  a  di- 
vorce from  the  plaintiff,  which  judgment  was  granted  upon  sub- 
stituted service  of  the  defendant  in  that  action,  and  she  did  not 
appear.  The  question  presented  to  the  Supreme  Court  of  the 
United  States  was  whether  the  state  of  New  York  was  obliged 
to  give  full  faith  and  credit  to  this  judgment  of  divorce,  under 
the  provisions  of  the  first  section  of  the  fourth  article  of  the 
federal  Constitution.  Tne  court  held  that  the  judgment  of  the 
-court  in  Kentucky  was  binding  upon  the  parties,  and  that  the 
state  or  New  York  was  bound  to  receive  it  as  settling  the  matri- 
monial status  of  the  parties  to  that  action.  Mr.  Justice  Gray, 
in  delivering  the  opinion  of  the  court,  said: 
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"Tlie  husband  always  had  his  domicile  in  Kentucky,  and  the  matri- 
monial domicile  of  the  parties  was  in  Kentucky.  •  •  •  The  court  in 
New  York  found  that  the  wife  left  the  husband  and  went  to  Clinton 
with  the  purpose  and  intention  of  not  returning  to  the  state  of  Kentucky, 
but  of  permanently  residing  in  the  state  of  New  York,  and  that  this  pur- 
pose and  intention  were  understood  by  the  husband  at  the  time,  and  were 
contemplated  and  evidenced  by  the  agreement  executed  by  the  parties  in 
Kentucky,  October  10,  1891.  But  that  agreement  was  among  the  proofs 
submitted  to  the  court  in  Kentucky,  and  may  well  have  been  considered 
by  that  court,  as  the  preamble  to  the  agreement  states,  as  simply  intended 
to  provide  for  the  interest  of  their  child,  recognizing  that  the  parties 
had  ceased  to  live  together  as  husband  and  wife,  but  without  in  any  way 
acknowledging  upon  whom  is  the  fault,  or  condoning  the  conduct  of  the 
one  or  the  other  which  had  led  to  the  existing  state  of  affairs,  or  pre- 
venting any  consequence  which  may  follow  or  right  which  may  arise  to 
either  party  if  such  status  shall  continue.  *  *  *  We  are  of  opinion 
that  the  undisputed  facts  show  that  such  efforts  were  required  by  the 
sttautes  of  Kentucky,  and  were  actually  made,  to  give  the  wife  actual 
notice  of  the  suit  in  Kentucky,  as  to  make  the  decree  of  the  court  there, 
granting  a  divorce  upon  the  ground  that  she  had  abandoned  her  husband, 
as  binding  on  her  as  if  she  had  been  served  with  notice  in  Kentucky,  or 
had  voluntarily  appeared  in  the  suit.  Binding  her  to  that  full  extent,  it 
established  beyond  contradiction  that  she  had  abandoned  her  husband,  and 
precludes  her  from  asserting  that  she  left  her  on  account  of  his  cruel 
treatment  *  •  •  The  result  is  that  the  courts  of  New  York  had  not 
given  to  the  Kentucky  decree  of  divorce  the  faith  and  credit  which  it  had 
by  law  in  Kentucky,  and  that  therefore  their  judgments  must  be  reversed." 

I  have  cited  these  cases  at  length,  as,  under  the  principles  es- 
tablished by  them,  I  think  that  the  matrimonial  domicile  of  the 
parties  to  this  action  was  in  the  state  of  Vermont,  and  that  the 
refusal  of  the  plaintiff  to  continue  to  live  there,  in  the  home  pro- 
vided for  her  by  her  husband,  and  her  departure  from  that  state 
without  his  consent,  did  not  change  her  domicile,  or  divest  the 
courts  of  that  state  of  jurisdiction  to  determine  the  matrimonial 
status  of  the  parties  to  this  action.  The  actual  domicile  of  the 
defendant  in  the  state  of  Vermont  from  May,  1896,  to  the  entry 
of  the  judgment  in  the  Vermont  action,  is  proved  by  uncontra- 
dicted evidence.  He  owned  property  there ;  he  had  voted  there ; 
he  had  been  a  town  official  there,  qualification  for  which  required 
actual  residence  for  a  year ;  and  his  wife  and  family  had  ac- 
tually resided  there  for  five  years.    That  such  domicile  was  not 
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acquired  merely  for  the  purpose  of  getting  a  divorce  is  clear. 
There  can  be  no  doubt  but  that  the  domicile  of  the  husband  was 
also  the  domicile  of  the  wife  while  she  lived  there  with  him,  and 
that  in  that  state  was  the  actual  matrimonial  domicile  of  both 
parties  to  the  action.  The  plaintiff  left  the  residence  provided 
for  her  by  her  husband  without  his  knowledge  or  consent,  and 
she  stated  that  she  left  it  determined  not  to  return ;  but  the  Su- 
preme Court  of  the  United  States  has  decided  in  the  Atherton 
case  that  the  presumption  was  that  the  domicile  of  the  wife 
was  the  domicile  of  the  husband,  notwithstanding  the  fact  that 
the  wife  had  left  the  state,  not  intending  to  return,  and  that  the 
courts  of  that  state  still  had  jurisdiction  to  determine  the  status 
of  the  parties,  and  a  judgment  duly  rendered  according  to  the 
law  of  that  state  was  binding  upon  the  parties.  There  is  no 
question  in  this  case  but  that  the  action  commenced  in  Vermont 
was  in  a  court  having  jurisdiction,  that  service  of  process  was 
made  as  required  by  the  laws  of  that  state,  and  that,  long  be- 
fore the  case  came  op  for  hearing,  the  plaintiff  had  actual  knowl- 
edge of  the  pendency  of  the  action,  and  refused  to  appear,  upon 
advice  of  counsel;  and,  as  the  matrimonial  domicile  of  the  par- 
ties was  in  that  state,  the  judgment  of  the  court  of  that  state  de- 
creeing a  divorce  was  binding  upon  the  parties,  and  the  courts 
of  this  state  were  bound  to  give  to  it,  under  the  federal  Consti- 
tution, full  faith  and  credit.  I  think,  therefore,  that  the  matri- 
monial relations  between  the  parties  were  dissolved  by  the  Ver- 
mont judgment. 

It  follows  that  the  judgment  appealed  from  must  be  reversed 
and  a  new  trial  ordered,  with  costs  to  appellant  to  abide  event. 
Allc 
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LURIA  v.  CUSICK  et  al. 

[47  Misc.  126;  M  JV-  y-  Supp.  507.] 

(Supreme  Court,  Appellate   Term.     April  24,   1905.) 

.  Blasting — Necligemce— Evidence— Sufficiency. 

Evidence  in  an  action  for  injuries  to  a  building,  caused  by  blast- 
ing on  adjacent  property,  examined,  and  held  not  to  show  actionable 

negligence  on  defendant's  part 


Note— Trespass  by  Blasting. 

a.  Personal  nijuries. — 226. 

b.  Injuries  to  property  by  concussion. — 227. 

c  Liability  of  owners,  contractors  and  subcontractors. — 230. 

This  note  is  an  extension  of  a  note  upon  the  same  subject  in  3  Ann. 
Cai.  33a 


a.  Personal  injuries. 

One  who,  though  for  a  lawful  purpose  and  without  negligence  or  want 
of  skill,  explodes  a  blast  upon  his  own  land  and  thereby  causes  a  section 
of  a  tree  to  fall  upon  a  person  lawfully  traveling  in  a  public  highway,  is 
liable  as  a  trespasser  for  the  injury  thus  inflicted. 

Sulivan  v.  Dunham,  161  N.  Y.  290;  55  N.  E.  923. 

Section  1902  of  the  Code  of  Civil  Procedure,  authorizing  the  personal 
representative  of  a  decedent  to  maintain  an  action  to  recover  damages 
for  a  wrongful  act,  neglect,  or  default,  by  which  the  decedent's  death 
was  caused,  against  a  natural  person  who,  or  a  corporation  which,  would 
have  been  liable  to  an  action  in  favor  of  the  decedent,  by  reason  thereof, 
if  death  had  not  ensued,  covers  any  action  of  trespass  upon  the  person", 
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2.  Same— Evwemce— Admissibility. 

In  an  action  for  injuries  to  a  building  caused  by  defendant  while 
blasting  on  adjacent  property,  evidence  showing  the  manner  in  which 
defendant  conducted  the  blasting  operations  some  weeks  after  the  in- 
jury was  inadmissible. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Twelfth 
District. 

Action  by  Arthur  S.  Luria  against  James  F.  Cusick  and  an- 
other. From  a  judgment  for  plaintiff,  defendants  appeal.  Re- 
versed. 

Argued  before  SCOTT,  P.  J.,  and  LEVENTRITT  and 
GREENBAUM,  JJ. 

Trespass  by  Bla sung,— Continued. 

which  such  a  traveler  could  have  maintained  if  he  had  survived  the  acci- 
dent 

Id 

When  a  person,  while  lawfully  using  a  public  street,  is  struck  by  a 
•tone  ejected  by  a  blast  set  off  by  a  contractor  in  the  work  of  constructing 
a  section  of  an  underground  rapid  transit  railway,  the  latter  is  liable, 
upon  the  theory  of  trespass,  for  the  injury  resulting  from  such  blast' 

Turner  v.  Degnon-McLean  Contracting  Co.,  99  App.  Div.  135;  00  N. 
Y.  Supp.  948. 

b.  Injuries  to  property  by  concussion. 

Liability  for  the  effects  of  blasting  is  not  confined  to  actual  trespasses 
by  the  direct  contact  of  flying  missiles,  but  an  injury  resulting  from  violent 
and  continuous  concussions,  by  which  a  building  is  shaken  and  injured, 
must  be  compensated  for  in  damages,  just  as  though  it  had  been  caused 
by  rocks  thrown  against  the  building  which  had  produced  the  same 
result 

Hill  v.  Schneider,  4  Ann.  Cas.  70;  13  App.  Div.  399;  43  N.  Y.  Supp.  1. 

When  the  injury  is  not  direct,  but  consequential,  such  as  is  caused  by 
concussion,  which,  by  shaking  the  earth,  injures  property,  there  is  no 
liability  in  the  absence  of  negligence. 
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Franc,  Neuman  &  Newgass  {Frederick  F.  Neuman,  of  coun- 
sel), for  appellants. 

Daniel  C.  Beerman  {David  Murray,  of  counsel),  for  respond- 
ent. 

Scott,  P.  J.  We  cannot  escape  the  conclusion,  after  carefully 
examining  this  unusually  long  record,  that  the  judgment  in  favor 
of  plaintiff  is  clearly  contrary  to  the  weight  of  the  relevant  evi- 
dence. The  plainftiff  is  the  owner  of  an  apartment  house  on  ri6th 
street.  The  defendants  were  the  contractors  employed  by  the 
owner  of  the  property  in  the  rear  to  blast  out  his  lot.  The  action 
is  for  the  damage  alleged  to  have  been  done  to  plaintiff's  property 

Trespass  by  Blasting,— Continued, 

Holland  House  Co.  v.  Baird,  169  N.  Y.  136;  62  N.  E.  145. 

While  any  person  is  at  liberty  to  improve  his  own  land,  in  doing  so  he 
must  use  every  practicable  means  to  avoid  injury  to  his  neighbor  and 
will  not  be  permitted  by  the  use  of  powerful  explosives  to  cause  damage 
to  adjacent  property,  especially  when,  by  the  use  of  smaller  quantities  of 
the  explosives,  or  in  some  other  way,  even  at  a  greater  expense,  be  can 
avoid  such  result. 

Hill  v.  Schneider,  4  Ann.  Cas.  70;  13  App.  Div.  299;  43  N.  Y.  Supp.  1. 

St.  Nicholas  Skating  &  Ice  Co.  v.  Cody,  26  Misc.  764;  5*5  N.  Y.  Supp. 
1063. 

The  complaint  is  properly  dismissed  in  an  action  for  injuries  to  the 
vault  of  a  building,  constructed  under  the  sidewalk,  caused  by  blasting 
in  excavating  a  trench  in  the  street  in  front  of  the  building  under  a  mu- 
nicipal contract  requiring  the  blasting  to  be  done  in  conformity  to  the 
city  ordinances,  when  there  is  no  evidence  tending  to  show  a  negligent 
performance  of  the  necessary  blasting,  or  that  it  was  of  any  extraordinary 
character  or  violence,  or  done  contrary  to  the  ordinances  and  for  aught 
that  appears  all  necessary  precautions  may  have  been  taken  and  the  dam- 
age been  a  natural  result,  influenced,  possibly,  in  addition,  by  some  weak- 
ness  in   the   construction   of   the   building. 

Holland  House  Co.  v.  Baird,  169  N.  Y.  136;  62  N.  E.  149. 

A  contractor  can  be  restrained  from  blasting  in  a  certain  manner, 
when  the  walls  of  an  adjoining  building  have  already  been  seriously  in- 
jured by  such  blasts  and   the  effect  of  further  blasting  will  be  to   shake 
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as  the  result  of  the  concussion  produced  by  the  defendants'  blast- 
ing operations.  No  claim  is  made  for  any  physical  trespass  upon 
plaintiff's  property.  It  may  be  conceded  as  established  by  the 
evidence  that  the  concussion  did  some  damage  to  plaintiff's  prop- 
erty, possibly  to  the  extent  of  the  judgment,  although  there  is  evi- 
dence to  show  that  there  had  been  defects  in  the  construction  of 
the  building,  which  made  it  more  susceptible  to  injury  from  such 
a  cause  than  it  would  otherwise  have  been.  The  crucial  question 
in  an  action  like  the  present  is  whether  or  not  the  defendant  has 
caused  the  damage  by  negligence  in  the  manner  of  prosecuting  his 
■work.  Booth  v.  R.  W.  &  O.  Terminal  R.  Co.,  140  N.  Y.  267; 
35  N.  E.  592 ;  55  St.  Rep.  656 ;  24  L.  R.  A.  105 ;  37  Am.  St.  Rep. 
552;  Holland  House  v.  Baird,  169  N.  Y.  136;  62  N.  E.  149.    At 

Trespass  by  Blasting,— Continued. 

down  the  building  and  make  it  entirely  uninhabitable  and  compel  the  oc- 
cupant to  abandon  his  business  there. 

Hill  v.  Schneider,  4  Ann.  Cas.  70 ;  13  App.  Div.  209 ;  43  N.  Y.  Supp.  1. 

In  such  a  case  the  remedy  at  law  is  not  adequate  simply  because  a 
recovery  of  pecuniary  damages  is  possible,  but  it  is  only  adequate  when 
the  injured  party  can,  by  one  action  at  law,  recover  damages  which  con- 
stitute a  complete  and  certain  relief  for  the  whole  wrong. 

Id. 

Sufficient  prima  facie  evidence  of  negligence  is  shown  by  the  following 
state  of  facts.  The  blast,  which  occasioned  the  injury,  was  set  off  at  a 
distance  of  from  six  to  seven  feet  from  the  building  injured,  in  a  rock 
that  extended  nine  feet  on  the  other  side  of  the  point  of  discharge.  Heavy 
blasting  had  on  a  previous  occasion  damaged  the  skylight  and  defend- 
ants' servants  had  been  warned  and  apprised  of  the  existence  and  local- 
ity of  the  machinery  injured  on  the  occasion  of  the  subsequent  blast 
Just  prior  thereto,  defendants,  apparently  anticipating  danger,  had  no- 
tified the  occupants  to  leave  the  building.  Smaller  charges  were  used 
after  the  injury  in  question.  In  order  to  secure  pieces  of  granite  suffi- 
ciently large  to  have  a  commercial  value,  defendants  used  a  high  grade 
of  dynamite  and  selected  that  point  of  the  rock  most  favorably  calcu- 
lated to  accomplish  their  purpose. 

St  Nicholas  Skating  &  Ice  Co.  v.  Cody,  36  Misc.  764;  56  N.  Y.  Supp 
1063. 
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the  close  of  the  plaintiff's  case  he  had  made  no  proof  of  such 
negligence,  and  the  defendants'  motion  for  a  dismissal  might 
well  have  been  granted.  The  defendants,  however  did  not  elect 
to  rest  upon  their  exception  to  the  denial  of  their  motion,  but 
undertook  to  affirmatively  show  that  they  had  not  been  negligent. 
It  was  clearly  shown,  in  the  first  place,  that  they  had  employed 
competent  and  experienced  superintendent  and  foreman ;  so  that 
negligence  is  not  to  be  imputed  to  them  on  this  score.  The  evi- 
dence drawn  from  defendant's  expert  witnesses,  including,  be- 
sides the  superintendent  and  foreman,  an  inspector  from  the  bu- 
reau of  combustibles  and  an  expert  and  apparently  disinterested 
contractor  experienced  in  blasting  work,  was  to  the  effect  that 
defendants  had  kept  well  within  the  law  regulating  blasting  in 

Trespass  by  Blasting, — Continued 

A  tenant  of  a  building  may  enjoin  his  landlord  from  blasting  on  adjoin- 
ing premises  in  such  a  manner  as  to  render  the  building  untenantable. 

Hill  v.  Schneider,  4  Ann.  Cas.  70;  13  App.  Div.  299;  43  N.  Y.  Supp.  I. 

When  the  injury  resulted  not  from  any  negligence  in  conducting  the 
blasting,  but  from  the  then  unknown  fact  that  a  seam  of  soft  rock,  running 
under  the  house  damaged,  existed  beneath  the  hard  surface  of  the  rock 
and  the  force  of  the  explosion  was  thereby  diverted  obliquely  through  the 
seam,  which  yielded,  and  did  not  pass  upward  as  expected,  actionable 
negligence  is  not  established,  if  it  is  not  shown  by  a  fair  preponderance 
of  testimony  that,  by  the  exercise  of  reasonable  care,  such  seam  could 
have  been  discovered  and  the  consequences  resulting  from  the  blast 
avoided. 

Necker  v.  Frank,  +3  Misc.  159;  88  N.  Y.  Supp.  25a 

c  Liability  of  owners,  contractors  and  subcontractors. 

When  the  work  contracted  for  is  lawful' and  necessary  for  the  im- 
provement and  use  of  property,  such  as  blasting  out  a  cellar  preparatory 
to  building,  and  there  is  no  interference  by  the  owner  and  the  work  does 
not  constitute  a  public  nuisance  and  there  is  no  statute  binding  him  to 
efficiently  perform  it,  the  owner  is  not  liable  for  injur;  to  adjacent  prem- 
ises caused  by  the  negligence  of  the  contractor  or  his  employees. 
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this  city,  and  had  used  all  due  and  requisite  precautions  to  mini- 
mize, so  far  as  reasonably  possible,  the  danger  of  injury  to  ad- 
jacent property.  The  witnesses  who  testified  to  the  contrary  on 
behalf  of  plaintiff,  save  one,  showed  little  expert  or  practical 
knowledge  of  the  art  of  blasting,  had  had  small  personal  expe- 
rience, and  no  actual  knowledge  of  the  manner  in  which  this  par- 
ticular work  had  been  done  prior  to  the  date  fixed  in  the  com- 
plaint as  that  on  which  the  damage  was  done.  The  one  witness 
for  plaintiff  who  could  properly  lay  claim  to  expert  knowledge 
concerning  the  art  of  blasting  knew  nothing  from  personal  ob- 
servation concerning  the  manner  in  which  defendants  had  carried 
on  the  work,  and  merely  answered  hypothetical  questions  as  to 
the  manner  in  which  such  work  ought  to  be  done.    The  results 

Trespass  by  Blasting, — Continued. 


Berg  v.  Parsons,  5  Ann.  Cas.  331 ;  156  N.  Y.  109;  50  N.  E.  957. 

An  injunction  will  not  issue  against  an  owner  of  land,  who  has  let 
a  contract  for  an  excavation  thereon,  to  restrain  blasting  being  done,  in 
a  improper  manner  by  a  sub-contractor,  to  the  injury  of  adjoining  prop- 
erty, when  the  contract  can  be  legally  and  harmlessly  performed  and  the 
owner  has  no  control  over  the  manner  of  its  performance. 

Hill  v.  Schneider,  4  Ann.  Cas.  70;  13  App.  Div.  295;  43  N.  Y.  Supp.  1. 

A  contractor  engaged  in  constructing  an  underground  railway  in  a  city 
•treet  is  not  the  agent  of  the  city  and  does  not  stand  in  the  same  posi- 
tion and  is  not  entitled  to  the  same  immunity  with  respect  to  a  person  in- 
jured by  a  blast  as  would  be  the  city  were  it  doing  the  work  without  the 
intervention  of  a  contractor. 

Turner  v.  Degnon-McLean  Contracting  Co.,  99  App.  Div.  135;  90  N. 
Y.  Supp.  948. 

In  an  action  to  restrain  the  defendant  from  negligently  blasting  rock 
upon  contiguous  land  and  to  recover  the  damages  resulting  therefrom, 
the  evidence  was  as  follows: 

Plaintiff  showed  that  the  defendant  was  almost  daily  upon  the  work 
and  gave-  orders  to  the  workmen ;  that  his  name  was  on  the  tool  box 
and  he  owned  most  of  the  tools  used;  that  he  had  been  seen  to  charge 
holes  with  dynamite;  that  he  received,  and  receipted  as  c 
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to  the  plaintiff  were  undoubtedly  unfortunate,  but  the  defendants 
are  not  to  be  charged  therewith  unless  the  injuries  can  be  traced 
to  their  negligence,  and  the  burden  of  doing  this  rested  on  plain- 
tiff. The  plaintiff  was  permitted,  under  proper  objection  and 
exception  to  show  the  manner  in  which  defendants  conducted 
their  blasting  operations  some  weeks  after  the  date  on  which  it 
is  alleged  that  the  injury  was  produced.  This  was  clearly  irrele- 
vant, and  yet  it  constitutes  the  only  knowledge  of  the  actual  op- 
erations which  plaintiff's  experts  had.  With  this  evidence  ex- 
cluded, as  it  should  have  been,  the  plaintiff's  case  would  have  been 
entirely  lacking  in  proof  that  the  damage  to  his  property  in  June 
had  resulted  from  negligent  blasting. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appel- 
lants to  abide  the  event.    All  concur. 

Trespass  by  Blasting,     Continued 


moneys  and  cashed  checks  for  work  done  and  deposited  the  money  in  his 
own  bank  account,  from  which  the  expenses  were  paid;  that  he  admitted 
to  others  that  he  was  the  contractor  and  permitted  himself  to  be  in- 
troduced after  the  injurious  blasting  as  the  contractor  who  was  doing 
the  work. 

Defendant  denied  that  he  had  any  part  in  making  the  contract  or  re- 
ceived profits  therefrom  or  compensation  for  what  he  did,  but  testified 
that  he  loaned  money  to  his  son  for  the  expenses  of  the  work  and,  hence, 
handled  the  money  received.  He  offered  in  evidence  the  written  contract 
executed  by  his  son ;  the  sou's  written  application  as  contractor  for  a 
permit,  and  the  permit,  to  keep  and  use  explosives;  also  a  bond  of  in- 
demnity executed  by  the  son  for  any  damage  resulting  therefrom. 

It  was  held  that  the  defendant  would  not  be  liable  as  a  joint  tort  feasor 
upon  the  theory  that  as  superintendent  or  assistant  he  directly  partici- 
pated in  the  negligent  use  of  the  explosives  which  injured  plaintiff's 
building. 

It  was  also  held  that  the  question  whether  he  was  the  real  and  respon- 
sible contractor  was  one  of  fact  to  be  determined  by  the  trial  judge  and 
his  finding  that  he  was  not  was  not  against  the  clear  preponderance  of 
the  evidence  and  would  not,  therefore,  be  set  aside  upon  appeal. 

Page  v.  Dempsey,  99  App.  Div.  153;  90  N.  Y.  Supp.  10.19. 
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ONDERDONK  v.  PEALE,  PEACOCK  &  KERR,  Incorpo- 
rated. 

[104  App.  Div.  195;  93  N.  Y.  Supp.  505-1 

{Supreme  Court,  Appellate  Division,  Second  Department.    April  28, 
1905) 

I.  Pleading— Dm  mm— New  Mattes. 

An  averment  in  a  defense  that  the  contract  in  suit  was  executed  in 
New  York  was  a  denial  of  the  allegation  in  the  complaint  that  it  was 
executed  in  Pennsylvania,  so  that  the  defense  was  not  subject  to  at- 
tack by  demurrer  under  Code  Civ.  Proc  %  494,  permitting  a  plaintiff 
to  demur  to  a  defense  consisting  of  new  matter. 


Note.— Dkmukkkr  to  Defenses. 

a.  In  general.— 233. 

b.  Form  of  demurrer. — 334. 

c.  What  demurrable.— 2$j. 

1.  New  matter j— 239. 

2.  Denials.— 241. 

3.  Irrelevant  matter. — 243. 

4.  Partial  defense.— 043- 

5.  Defense  not  answering  complaint. — 

6.  Several  defenses.— 345. 

d.  Admissions  by  demurrer. — 245. 

e.  Objections  available  on  demurrer.— 247. 

1.  Sufficiency  of  complaint. — 247. 

f.  Judgment  on  demurrer.— 248. 

g.  Practice.— 349. 


a.  In  general. 

The  plaintiff  may  demur  to  a  defense  consisting  of  new  matter,  contained 
in  tbe  answer,  on  the  ground  that  it  is  insufficient  in  law,  upon  the  face 
thereof. 

I  494,  Code  of  Civil  Procedure. 
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2.  Foteign  Corporations-  -Right  to  no  Business — CHtiincATB— Pleadimc. 

In  an  action  on  a  contract  by  a  foreign  corporation,  alleged  to  have 
been  executed  and  delivered  in  another  state,  the  failure  of  such 
corporation  to  obtain,  the  certificate  prescribed  by  General  Corpora- 
tion Law,  i  15  (Laws  1802,  p.  1805,  c  6B7),  could  not  bar  the  suit, 
in  the  absence  of  any  averment  that  such  corporation  was  doing  busi- 
ness within  the  state. 

Appeal  from  Special  Term,  Rockland  County. 

Action  by  George  W.  Onderdonk  against  Peale,  Peacock  & 
Kerr,  Incorporated.  From  an  interlocutory  judgment  overruling 
plaintiff's  demurrers  to  certain  defenses,  he  appeals.  Affirmed 
in  pari,  and  reversed  in  pari. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT, 
JENKS,  and  HOOKER,  JJ. 

Demurrer  to  Defenses,— Continued. 


A  defense  can  only  consist  of  new  matter,  i.  e.,  matter  not  embraced  in 
the  issue  raised  by  a  denial,  and  if  a  defense  sels  up  no  new  matter,  it  is 
insufficient  to  law  on  the  face  thereof. 

George  v.  New  York,  42  Misc.  270;  8  N.  Y.  Supp.  610. 

Durst  v.  Brooklyn  Heights  R.  Co.,  8  Ann.  Cas.  382:33  Misc.  124;  67 
N.  Y.  Supp.  297. 

The  sufficiency  of  a  defense  must  be  determined  by  demurrer;  it  can- 
not be  decided  by  motion. 

Smith  v.  American  Turquoise  Co.,  77  Hun,  192;  59  St.  Rep.  830;  28 
N.  Y.  Supp.  329. 

In  a  justices  court  a  demurrer  cannot  be  interposed  to  a  defense,  as 
subdivision  4  of  section  2935  of  the  Code  of  Civil  Procedure  provides  for 
a  demurrer  only  to  the  counterclaims  stated  in  the  answer. 

Boyce  v.  Perry,  26  Misc.  355  i  57  N.  Y.  Supp.  214. 

b.  Form  of  demurrer. 

In  a  demurrer  to  an  answer  it  is  enough  to  allege  generally  that  the 
answer  is  insufficient,  without  specifying  the  grounds  thereof,  and  un- 
der such  allegation  plaintiff  can  avail  himself  of  any  insufficiency  which 
goes  to  the  merits  of  the  answer. 

Arthur  v.  Brooks,  14  Barb.  533. 

Hyde  v.  Conrad,  5  How.  Pr.  112;  3  Co.  R.  162. 
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/.  Du  Pratt  White,  for  appellant. 

Charles  B.  Blair,  for  respondent. 

Willabd  Babtlett,  J.  The  plaintiff,  who  is  a  resident  of 
this  state,  brings  this  action  as«the  assignee  of  the  Sterling  Coal 
Company,  a  Pennsylvania  corporation,  to  recover  certain  sums  of 
money  alleged  to  be  due  under  a  contract  between  that  company 
and  the  defendant,  which  is  also  a  corporation  organized  and 
existing  under  and  by  virtue  of  the  laws  of  Pennsylvania.  The 
contract,  a  copy  of  which  it  attached  to  the  complaint  and  made  a 
part  thereof,  is  alleged  to  have  been  executed  and  mutually  de- 
livered in  the  commonwealth  of  Pennsylvania  on  or  about  the 
26th  day  of  August,  1901.  The  answer,  after  interposing  various 
denials,  sets  up  various  further  and  separate  defenses,  to  eight 

Demukbkk  to  Defenses,— Continued. 

A  demurrer  to  a  defense  "for  insufficiency  in  not  stating  facts  suffi- 
cient to  constitute  a  defense  to  the  action  alleged  in  the  complaint"  is 
defective  under  section  494. 

McCann  v.  Hazard,  36  Misc.  7;  72  N.  Y.  Supp.  45. 

A  demurrer  to  an  answer  in  a  libel  action  need  not  cor^r  issues  taken 
therein  upon  matters  of  inducement  merely. 

Fry  v.  Bennett,  5  Sandf.  54- 

Separate  demurrers  should  be  interposed  to  each  of  several  defenses. 

Hollingshead  v.  Woodward,  35  Hun,  410. 

A  demurrer  "to  the  second  and  third  defenses  set  up  in  the  defend- 
ant's answer  herein  for  the  reason,  appearing  on  the  face  thereof,  that 
neither  of  the  said  alleged  defenses  stated  facts  sufficient  to  constitute  a 
defense  to  this  action"  should  be  overruled  as  to  one  defense  and  sus- 
tained as  to  the  other,  when  one  is  sufficient  and  the  other  is  not,  and 
neither  party  should  have  costs  below  or  on  appeal. 

Id. 

A  demurrer  "to  each  and  every  defense  contained  in  the  answer"  has 
the  same  effect  as  though  plaintiff  demurred  separately  to  each  defense. 

Kennagh  v.  McGolgan,  21  St.  Rep.  326;  4  N.  Y.  Supp.  230. 

A  demurrer  to  a  defense  is  bad  in  form  if  it  is  indefinite  in  being  di- 
rected to  new  matter  contained  in  certain  paragraphs  without  pointing 
out  what  new  matter  is  particularly  referred  to. 
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of  which  the  plaintiff  demurred.  The  demurrer  has  been  over- 
ruled at  Special  Term,  and  the  plaintiff  has  appealed  from  the 
interlocutory  judgment  so  far  as  it  relates  to  two  of  these  de- 
murrers, namely :  ( i )  The  second  defense  to  the  first,  second, 
third,  and  fourth  causes  of  action;  and  (2)  the  second  defense 
to  the  fifth  cause  of  action.  , 

1.  The  second  defense  to  the  first,  second,  third,  and  fourth 
causes  of  action  alleges  that  the  contract  annexed  to  the  com- 
plaint was  executed  and  actually  delivered  in  the  state  of  New 
York  on  or  about  the  26th  day  of  August,  1901,  at  which  time 
the  Sterling  Coal  Company  had  not  complied  with  the  provisions 
of  section  15  of  the  general  corporation  law  (Laws  1892,  p.  1805, 
c.  687)  of  the  state  of  New  York,  relating  to  the  certificate  of  au- 
thority of  a  foreign  corporation  to  do  business  within  this  state, 
and  that  by  reason  of  that  fact  the  plaintiff  is  not  entitled  to  main- 

Demurkek  10  Ditinses,— Continued. 


Kager  v.  Brenneman,  33  App.  Div.  452;  54  N.  Y.  Supp.  94;  aB  Civ. 
Pro.  215. 

A  demurrer  to  "each  and  every  defense  consisting  of  new  matter  in 
said  answer,"  not  designating  any  specific  defense,  is  too  indefinite,  when 
the  new  matter  in  the  answer  is  not  expressly  pleaded  as  a  separate  de- 
fense and  is  not  separately  numbered. 

Drake  v.  Satterlee,  41  St  Rep.  376;  16  N.  Y.  Supp.  334. 

Where  an  answer  consists  of,  first,  a  general  denial,  and,  second,  matter 
apparently  pleaded  as  a  defense,  a  demurrer  "to  the  defense  set  up  in  the 
answer"  does  not  and  cannot  aim  at  the  general  denial,  but  only  at  the 
subsequent  new  matter. 

Jaeger  v.  New  York,  39  Misc.  543;  80  N.  Y.  Supp.  356. 

A  demurrer  to  an  answer  in  a  libel  action  may  properly  include  mat- 
ter in  mitigation  of  damages,  when  the  truth  of  the  libel  is  not  sufficiently 
pleaded. 

Fry  v.  Bennett,  5  Sandf.  54. 

Where  in  an  action  for  libel  the  answer  contains,  after  a  denial  of  the 
publication,  matter  in  justification  and  excuse,  a  demurrer  to  the  whole 
answer,  specifying  as  grounds  of  demurrer  objections  only  to  the  mat- 
ter of  justification  and  excuse,  has  reference  only  to  the  portion  of  the 
answer  objected  to. 

Matthews  v.  Beach,  8  N.  Y.  173. 
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tain  any  action  in  this  state  upon  the  said  contract  of  his  assignor. 
The  briefs  of  both  parties  upon  this  appeal  are  devoted  solely  to 
the  discussion  of  the  question  whether  the  execution  and  delivery 
of  the  contract  constituted  doing  business  within  this  state,  with- 
in the  meaning  of  the  statutory  provision  cited,  but  I  think  the 
appeal  must  be  disposed  of  without  passing  upon  that  question. 
The  averment  in  the  defense  now  under  consideration,  to  the  ef- 
fect that  the  contract  was  executed  and  actually  delivered  in  the 
state  of  New  York,  is  a  denial  of  the  allegation  in  the  complaint 
to  the  effect  that  it  was  executed  and  delivered  in  the  common- 
wealth of  Pennsylvania.  Where  a  denial  of  a  material  allegation 
of  the  complaint  is  joined  with  new  matter,  and  both  are  pleaded 
as  a  separate  defense,  such  so-called  defense  is  not  demurrable. 
The  only  sort  of  a  defense  which  may  be  attacked  by  demurrer  is 
a  defense  consisting  of  new  matter.    Code  Civ.  Proc.  section  494. 

Demurrer  to  Defenses, — Continued. 

c.  What  demurrable. 

A  demurrer  will  lie  to  an  amended  answer. 

Sands  v.  Calkins,  30  How.  Pr.  I. 

The  objection  that  an  answer  is  hypothetical  is  not  available  upon  de- 
murrer. 

Taylor  v.  Richards,  9  Bosw.  679. 

As  there  is  no  authority  under  the  Code  for  striking  out  an  entire 
count  of  an  answer  on  the  ground  of  insufficiency,  a  motion  to  strike 
out  a  hypothetical  statement  of  a  separate  defense  will  be  denied  with 
leave  to  the  plaintiff  to  demur. 

Goodman  v.  Robb,  41  Hun,  605 ;  5  St.  Rep.  242. 

In  a  suit  upon  a  judgment,  a  hypothetical  plea  of  discharge  in  bank- 
ruptcy stating  that,  if  the  judgment  was  recovered,  it  was  discharged, 
is  not  bad  on  demurrer  for  insufficiency. 

Ketcham  v.  Zerega,  1  E.  D.  Sm.  553. 

A  defendant  cannot  demur  to  a  defense  in  an  answer  served  upon  him 
by  a  co-defendant   in   a  partition  action. 

Stuart  v.  Blatchlcy,  77  Hun,  425;  60  St.  Rep.  48;  28  N.  Y.  Supp.  800. 

When  a  defense  in  a  joint  answer  of  several  defendants  is  not  avail- 
able to  all,  it  is  demurrable. 

Tailor  v.  Spaulding,  12  Civ.  Pro.  123. 
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The  interpolation  of  a  denial  is  the  averment  of  matter  which  is 
not  new,  and  renders  the  so-called  defense  unassailable  by  de- 
murrer. Garrett  v.  Wood,  27  App.  Div.  312;  50  N.  Y.  Supp. 
950.  The  new  matter  contemplated  by  the  Code  provision  ad- 
mits and  seeks  to  avoid  the  cause  of  action  set  out  in  the  com- 
plaint. Bellinger  v.  Craigue,  31  Barb.  534,  537.  The  learned 
court  at  Special  Term,  therefore,  was  right  in  overruling  the  de- 
murrer to  this  defense,  irrespective  of  any  question  as  to  whether 
the  mere  execution  and  delivery  of  a  contract  here  amounted  to 
doing  business  in  the  state  of  New  York. 

2.  The  second  defense  to  the  fifth  cause  of  action  is  substan- 
tially the  same  as  the  defense  already  considered,  except  that  it 
o*-'*"  ""•  averment  as  to  the  jurisdiction  within  which  the  con- 
tract \  ..s  uted  and  delivered.  In  effect,  therefore,  it  admits 
the  allegation  of  the  complaint  that  such  execution  and  delivery 

Demukher  to  Defenses ,— Continued. 


The  omission  to  answer  an  allegation  of  the  complaint  b  not  a  ground 
of  demurrer. 

Smith  v.  Greenin,  2  Sandf.  702. 

A  demurrer  cannot  be  taken  to  one  defense,  which  is  inconsistent  with 
the  reply  denying  other  defenses. 

Burr  v.  Wright,  9  How.  Pr.  542. 

Matter  pleaded  in  an  answer  in  mitigation  of  damages  is  not  the  sub- 
ject of  a  demurrer. 

Jones  v.  Bohm,  32  Misc.  638;  66  N.  Y.  Supp.  480. 

A  demurrer  to  a  defense  of  breach  of  warranty  for  insufficiency  be- 
cause founded  on  an  oral  contract  of  warranty  is  bad,  when  the  face  of 
the  pleading  does  not  disclose  that  the  warranty  is  oral. 

Huriimann  v.  Seckendorf,  46  St.  Rep.  301 ;  18  N.  Y.  Supp.  750. 

On  demurrer  to  a  defense  setting  up  a  settlement  by  plaintiff's  assign- 
or's attorney  of  a  prior  action  upon  the  same  datm,  plaintiff  oannot  avail 
himself  of  the  proposition  that  an  attorney  cannot  compromise  without 
special  aittlhority,  when  the  complaint  does  not  allege  tJiat  the  attorney 
had  no  authority  to  make  such   settlement 

Lindau  v.  Royal  Ins.  Co.,  27  St.  Rep.  100;  7  N.  Y.  Supp.  441. 

By  a  demurrer  to  a  defense  of  the  statute  of  frauds  may  be  raised  the 
question  whether  the  contract  sued  on  is  one  required  by  the  statute  to 
be  in  writing. 
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took  place  in  the  commonwealth  of  Pennsylvania.  If  such  were 
the  fact,  the  failure  of  the  Sterling  Coal  Company  to  obtain  the 
certificate  prescribed  by  section  15  of  the  general  corporation  law 
of  this  state  could  not  constitute  a  bar  to  the  maintenance  of  the 
action,  in  the  absence  of  any  averment  to  the  effect  that  such  cor- 
poration was  doing  business  within  this  state,  and  there  is  no 
such  averment  in  this  part  of  the  answer.  It  follows  that  the 
facts  therein  stated  were  insufficient  in  law  to  constitute  a  defense 
and  the  demurrer  to  this  defense  should  have  been  sustained. 

Interlocutory  judgment  affirmed  so  far  as  it  overrules  the  plain- 
tiff's demurrer  to  the  second  defense  to  the  first,  second,  third, 
and  fourth  causes  of  action,  and  reversed  so  far  as  it  overrules 
the  second  defense  to  the  fifth  cause  of  action,  and  demurrer  to 
the  latter  defense  sustained,  without  costs  to  either  party.     All 


Deuukker  to  Defenses,— Continued. 

Brooktine  Nat  Bk  v.  Miers,  19  App.  Div.  155;  45  N.  Y.  Supp.  997. 

The  objection  is  not  available  in  demurrer  that  a  defendant  cannot 
answer  by  denying  knowledge  or  information  sufficient  to  form  a  belief, 
when  the  facts  alleged  in  the  complaint,  if  true,  must  necessarily  be  known 
to  him,  or  when  he  must  be  deemed,  as  matter  of  law,  to  have  notice 
thereof,  as,  i.  e.,  of  a  judgment  against  him  in  the  same  court,  unless 
he  gives  some  explanation  showing  his  good  faith  in  the  matter  and  that 
his  answer  a  not  false  or  evasive. 

Kctoliam  v.  Zerega,  I  E.  D.  Smith,  553. 

Nichols  v.  Lumpkin,  51  Super.  Ct  88;  7  Gv.  Pro.  1. 

1.  New  matter. 

Section  494  does  not  require  that  a  defense  should  set  up  new  facts; 
a  conclusion  of  taw  is  new  matter  under  that  section. 

OliveUa  r.  N.  Y.  &  Harlem  R.  Co.,  31  Misc.  203;  64  N.  Y.  Supp.  1086. 

The  defense  that  there  is  an  adequate  remedy  at  law  is  not  demurrable, 
as,  although  such  defense  is  a  mere  conclusion  of  law,  it  must  be  pleaded 
in  order  to  be  made  available  on  the  trial. 

Gould  v.  Edison  Electric  Illuminating  Co.,  29  Misc.  241 ;  60  N.  Y.  Supp. 
559- 
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But  a  later  case  holds  that  such  defense  consists  of  new  matter  and 
may  properly  be  demurred  to  under  section  494  on  the  ground  that  k 
is  insufficient  in  law  upon  the  face  thereof. 

Oiivdla  v.  N.  Y.  &  Harlem  R.  Co.,  31  Misc.  203;  64  N.  Y.  Supp.  1086. 

In  an  action  against  a  woman  to  recover  a  penalty  for  a  violation  of 
the  excise  law,  an  answer  alleging  *hat  she  is  a  married  woman  and  that 
her  husband,  and  not  herself,  is  liable  and  that  he  is  a  necessary  party 
and  should  be  joined  with  tier  sets  up  new  matter  by  way  of  defense 
within  section  494. 

Com'rs  of  Excise  of  Utka  v.  Palmer,  3  St.  Rep.  300. 

A  separate  defense,  in  an  action  for  negligence,  alleging  that  the  acci- 
dent occurred  through  the  negligence  of  plaintiff  or  that  of  third  per- 
sons, is  demurrable  under  section  404,  as  it  contains  no  new  matter,  but 
only  matter  provable  under  the  general  denial  in  Hie  answer. 

Durst  v.  Brooklyn  Heights  R.  Co.,  8  Ann.  Cas.  383;  33  Mist  124;  67 
N.  Y:  Supp.  297. 

In  an  action  upon  a  note  an  allegation,  after  a  denial,  for  a  further  de- 
fense, that  the  note  was  for  accommodation  only  and  without  considera- 
tion, is  a  separate  defense  consisting  of  new  matter. 

Bnassington  v.  Rdhrs,  3  Misc.  258;  52  St.  Rep.  171;  22  N.  Y.  Supp.  761; 
23  Civ.  Pro.  146. 

The  plea  of  truth  in  defense  of  an  action  for  libel  is  new  matter  within 
die  meaning  of  section  494  and  demurrer  is  the  proper  remedy,  if  it  is 
insufficient 

Sawyer  v.  Bennett,  40  St.  Rep.  774;  20  N.  Y.  Supp.  835. 

The  opposite  was  held  under  the  similar  section  of  the  Code  of  Pro- 

Maretzek  v.  Cauldwell,  ig  Abb.  Pr.  35. 

In  an  action  upon  a  libelous  article  stating,  "make  the  plaintiff  village 
attorney,  so  that  any  person  Chat  gets  injured  on  the  ice  will  be  able  to 
get  large  damages,"  an  allegation  in  justification  that  plaintiff  had  been 
attorney  for  tihe  village  in  two  actions  for  injuries  caused  by  icy  and  de- 
fective streets,  in  which  judgments  for  $1,000  and  $4,000  respectively  were 
recovered,  constitutes  new  matter  under  section  494  and  is  demurrable. 

Mattice  v.  Wilcox,  36  St.  Rep.  914;  13  N.  Y.  Supp.  330. 

A  demurrer  to  a  defense  is  tested  solely  by  whether  there  is  new  mat- 
ter therein  which  constitutes  a  defense.  If  there  be  anything  there  which 
is  not  new  matter,  it  has  no  weight  whatever. 

Carter  v.  Eighth  Ward  Bank,  33  Misc.  128;  67  N.  Y.  Supp.  30a 

When  facts  arc  alleged  as  new  matter  by  way  of  defense,  their  suffi- 
ciency as  such  defense  may  be  tested  by  demurrer,  whether  such  facts 
are  admissible  in  proof  under  a  general  denial  or  not 

Bluraenfeld  v.  Stine,  42  Misc.  411;  87  N.  Y.  Supp.  Si. 
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2.  Denials. 

A  demurrer  will  not  lie  to  matter  whidh  goes  merely  in  denial  of  the 
complaint,  but  only  to  new  matter. 

Ketcham  v.  Zerega,  r  E.  D.  Smith,  553- 

Lund  v.  Seaman's  Bank  for  Savings,  37  Barb.  120;  23  How.  Pr.  258. 

Jaeger  v.  New  York,  39  Misc.  543 ;  80  N.  Y.  Supp.  356. 

An  answer  must  allege  new  matter  constituting  a  defense  and  requir- 
ing a  reply  in  order  to  audhorize  a  demurrer  thereto. 

Thomas  v.  Hairop,  7  How.  Pr.  57. 

A  defense  containing  a  general  denial  is  not  demurrable. 

Reenter  v.  Jones,  64  Hun,  274 ;  46  St.  Rep.  125 ;  19  N.  Y.  Supp.  47. 

From  the  fact  that  a  defense  does  not  contain  any  new  matter,  but 
only  matter  provable  under  preceding  denials,  it  does  not  follow  that  it 
is  insufficient  in  law  upon  the  face  thereof. 

Uggla  v.  Brokaw,  77  App.  Div.  310;  79  N.  Y.  Supp.  244. 

Upon  a  demurrer  to  an  affirmative  defense,  defendant  is  not  entitled  to 
the  benefit  of  denials  made  in  another  part  of  the  answer,  unless  they  are 
incorporated  by  reference  and  made  a  part  of  such  defense. 

Craft  v.  Brandow,  24  Misc.  306;  52  N.  Y.  Supp.  1078. 

Bernascheff  v.  Roeth,  34  Misc.  588;  70  N.  Y.  Supp.  369. 

Douglass  v.  Phenix  Ins.  Co.,  138  N.  Y.  209;  52  St.  Rep.  164. 

The  fact  that  a  previous  denial  is  reiterated  in  an  insufficient  defense 
does  not  prevent  a  demurrer  thereto  from  being  sustained. 

Green  v.  Brown,  22  Misc.  279;  49  N.  Y.  Supp.  193. 

A  second  defense,  which  reaffirms  all  tthe  allegations  and  denials  con- 
tained in  the  first  defense,  which  consists  simply  of  denials,  and  then  fol- 
lows w>Bh  a  statement  of  matter  which  does  not  constitute  a  defense,  will 
not  be  construed  as  incorporating  the  denials  of  the  first  defense  into 
the  second  and  such  second  defense,  therefore,  consists  of  nothing  more 
than  the  new  matter  therein  alleged  and  is  demurrable. 

Garrett  v.  Wood,  27  App.  Div.  312;  50  N.  Y.  Supp.  95a 

A  demurrer  to  an  answer,  containing  denials  and  new  matter,  upon 
the  ground  that  it  does  not  set  up  a  defense  to  the  complaint  is  unau- 
thorized and  to  attack  the  new  matter  for  insufficiency,  it  must  be  spe- 
cifically demurred  to. 

McBride  v.  American  Surety  Co.,  70  Hun,  369;  54  St  Rep.  106;  24  N. 
Y.  Supp.  178. 

Where  a  defense  does  not  consist  of  new  matter,  but  of  matter  prov- 
able under  preceding  denials,  a  demurrer  thereto  will  not  lie,  but  the 
proper  remedy  is  by  a  motion  to  strike  out  the  irrelevant  or  redundant 
matter,  even  though  such  matter  include  the  entire  defense. 

Uggle  v.  Brokaw,  77  App.  Div.  310;  79  N.  Y.  Supp.  244. 

Kraus  v.  Agnew,  80  App.  Div.  1;  80  N.  Y.  Supp.  518. 
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The  (Ureal  opposite  is  held  in  the  case  of  Levy  v.  Metropolitan  St  Ry. 
Co.,  9  Ana.  Gas.  462;  34  Misc.  220;  68  N.  Y.  Supp.  944. 

When  the  matter  alleged  in  a  defense,  if  true,  constitutes  a  valid  de- 
fense, the  fact  that  it  is  not  new  matter  and  can  be  proved  under  a  prior 
denial  does  not  render  the   defense  demurrable. 

Staten  Island  Midland  R.  Co.  v.  Hindhliffe,  170  N.  Y.  473;  63  N.  E. 
545- 

Uggla  v.  Brokaw,  77  App.  Div.  310;  79  N.  Y.  Supp.  344. 

Kraus  v.  Agncw,  80  App.  Div.  1;  80  N.  Y.  Supp.  518. 

A  demurrer  will  not  lie  to  a  defense  containing  new  matter  and  de- 
nials of  material  allegations  of  the  complaint,  although  such  new  matter 
does  not  constitute  a  defense. 

Uggla  v.  Brokaw,  77  App.  Div.  310;  70  N.  Y.  Supp.  244. 

Blaut  v.  Blaiit,  41  Misc.  572;  85  N.  Y.  Supp.  146. 

A  demurrer  to  a  defense  cannot  be  overruled  upon  the  ground  that  a 
denial  is  mingled  in  the  matter  pleaded  as  the  defense,  as  a  defense  must 
be   separately  stated  and  numbered. 

Jaeger  v.  New  York,  39  Misc.  543;  80  N.  Y.  Supp.  395- 

A  defense  which  commingles  denials  and  new  matter  is  not,  for  that 
reason,  to  be  held  bad  on  demurrer,  if,  by  a.  liberal  construction,  its  al- 
legations constitute  a  defense. 

Rice  v.  O'Connor,  10  Abb.  Pr.  362. 

However  inconsistent  with  the  allegations  of  the  complaint  the  allega- 
tions of  a  defense  may  be,  a  demurrer  to  such  defense  cannot  be  over- 
ruled on  the  ground  that  they  are  or  amount  to  a  denial. 

Jaeger  v.  New  York,  39  Misc.  543;  80  N.  Y.  Supp.  356. 

As  denials  have  no  place  in  a  defense  and  are  wholly  irrelevant  and  im- 
material <there,  on  demurrer  they  must  be  disregarded. 

Carter  v.  Eighth  Ward  Bank,  33  Misc.  128;  67  N.  Y.  Supp.  300. 

When  the  only  issue  raised  by  the  answer  is  that  raised  by  a  general 
denial,  a  demurrer  to  the  defense  therein  should  not  be  overruled  and 
the  plaintiff  remitted  to  a  motion  for  judgment  on  the  defense  as  friv- 
olous or  to  strike  it  out  as  irrelevant  or  redundant 

Jaeger  v.  New  York,  39  Misc.  543;  80  N.  Y.  Supp.  356. 

In  an  action  by  an  assignee  of  a  judgment  debtor  against  a  judgment 
creditor  to  recover  money,  alleged  to  be  the  property  of  plaintiff's  as- 
signor, paid  by  a  third  person  to  the  judgment  creditor  pursuant  to  an 
order  in  supplementary  proceedings,  an  answer  denying- that  the  said  mon- 
eys were  the  property  of  plaintiff's  assignor,  except  subject  to  defendant's 
judgment  lien  and  alleging  on  information  and  belief  that,  at  the  time 
said  moneys  were  paid,  defendant  had  a  lien  thereon  pursuant  to  the  sup- 
plementary proceedings  constitutes  a  denial  and  hence  is  not  demur- 
rable. 

Donihce  v.  Gray,  59  N.  Y.  Supp.  778. 


NEW  YORK  ANNOTATED  CASES. 


Demurrer  to  Defenses,— Continued. 


Where  an  answer  denies  the  allegations  of  the  complaint  and  also 
lets  up  irrelevant  matter,  but  not  as  a  defense,  plaintiff  cannot  designate 
such  denials  and  irrelevant  matter  as  a  first  defense  and  demur  thereto, 
as  the  denials  must  stand  and  the  irrelevant  matter  can  be  stricken  out  on 
motion. 

Coddington  v.  Union  Trust  Co.,  36  Misc.  396;  73  N.  Y.  Supp.  71a 

3.  Irrelevant  matter. 

Neither  irrelevancy  nor  surplusage  is  a  sufficient  ground  of  demurrer 
to  an  answer  which  contains  a  denial  or  a  valid  defense. 
Fry  v.  Bennett,  5  Sandf.  54. 

Watson  v.  Husson,  1  Duer,  242. 

A  demurrer  will  not  lie  to  a  count  of  an  answer  pleaded  as  a  separate 
defense  on  the  ground  of  redundancy,  where  the  matter  thus  pleaded  as 
a\  defense,  if  true,  will  defeat  the  action. 

Uggla  v.  Brokaw,  77  App.  Div.  310;  79  N.  Y.  Supp.  244. 

A  motion  to  strike  out  a  scandalous  defense  obviously  inserted,  not  in 
good  faith  to  protect  the  defendant's  supposed  rights,  but  to  insult  the 
plaintiff,  is  the  proper  remedy  and  not  a  demurrer  thereto,  whereby  plain- 
tiff is  forced  to  confess  the  truth  of  the  insulting  matter. 

Armstrong  v.  Phillip*,  60  Hun,  243;  37  St.  Rep.  858;  14  N.  Y.  Supp. 
583;  20  Civ.  Pro.  399. 

4.  Partial  defense. 

A  demurrer  must  be  directed  to  an  entire  defense. 

New  Jersey  Steel  &  Iron  Co.  v.  Robinson,  60  App.  Div.  69;  69  N.  Y. 
Supp.  728. 

Holmes  v.  Northern  Pacific  Ry.  Co.,  65  App.  Div.  49;  73  N.  Y.  Supp. 
«6. 

A  demurrer  will  not  lie  to  separate  parts  or  paragraphs  of  a  defense. 

Kager  v.  Benneman,  33  App.  Div.  452;  54  N.  Y.  Supp.  92;  28  Civ. 
Pro.  215. 

Hollingsworth  v.  Spectator  Co.,  53  App.  Div.  291 ;  65  N.  Y.  Supp.  813. 

Upon  demurrer  a  defense,  unless  expressly  stated  to  be  partial,  must 
be  assumed  to  be  pleaded  as  a  complete  defense  and  be  tested  upon  that 
assumption. 

Bernasoheff  v.  Roeth,  34  Misc.  588;  70  N.  Y.  Supp.  369. 

Thompson  v.  Halbert,  109  N.  Y.  329;  15  St.  Rep.  513;  16  N.  E.  675;  21 
Abb.  N.  C.  266;  28  Week.  Dig.  541. 

Mattiee  v.  Wilcox,  36  St  Rep.  914;  *3  N.  Y.  Supp.  33a 

When  a  defense  repeats  and  realleges  the  allegations  and  denials  con- 
tained in  a  preceding  defense  as  though  they  were  again  set  forth  at 
length  and  then  sets  forth  new  matter,  a  demurrer  specifically  taken  to 
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surfi  new  matter  is  in  substance  and  form  only  addressed  to  a  part  of 
such  defense  and  is,  therefore,  ineffectual. 

Holmes  v.  Northern  Pac.  Ry.  Co.,  65  App.  Div.  49;  73  N.  Y.  Supp.  476. 

A  demurrer  cannot  be  made  to  a  paragraph  of  an  answer  not  separ- 
ately started  and  numbered  as  a  defense.  It  it  is  claimed  that  the  facts 
alleged  in  such  paragraph  constitute  a  separate  defense,  the  proper  rem- 
edy is  a  motion  to  compel  die  pleader  to  so  designate  it. 

New  Jersey  Steel  ft  Iron  Co.  v.  Robinson,  60  App.  Div.  69;  69  N.  Y. 
Supp.  728. 

A  justification  of  a  libel,  which  is  not  co-extensive  with  the  charge  in 
the  publication,  is  demurrable,  when  it  is  not  expressly  stated  to  be  a 
partial  defense. 

Mattice  v.  Wilcox,  36  St.  Rep.  914;  13  N.  Y.  Supp.  33a 

A  demurrer  cannot  single  out  one  paragraph  in  an  answer  and  treat  it 
as  in-sufficient  in  law,  when  by  reading  that  paragraph  in  connection  with 
another  portion  of  the  answer,  of  which  it  is  made  a  part,  the  two  con- 
stitute a  complete  or  partial  defense. 

Dexter  v.  Alfred,  46  St.  Rep.  789;  17  N.  Y.  Supp.  770. 

A  demurrer  to  a  defense  pleading  in  justification  the  truth  of  certain 
portions  of  the  articles  alleged  to  be  libelous  is  well  taken,  if  it  is  not 
pleaded  specifically  as  a  partial  defense  or  in  mitigation  of  damages,  as 
the  justification  fails  as  a  complete  defense. 

Sawyer  v.  Bennett,  49  St.  Rep.  774;  20  N.  Y.  Supp.  835. 

When  a  defendant  states  several  defenses  separately  and  numbers  them, 
thus  showing  that  he  meant  to  plead  tihem  as  distinct  defenses,  he  can- 
not, upon  demurrer  thereto,  assert  that  some  of  the  defenses  demurred 
to  are  merely  introductory  to  another  not  demurred  to  and,  therefore, 
not  demurrable  because  directed  to  part  of  a  defense. 

Nieoll  v.  Fash,  59  Barb.  375. 

A  plaintiff  cannot  select  from  the  answer  several  sentences,  forming  a 
part  of  a  defense,  and  demur  to  them  and  reply  to  the  residue  of  the 

Cobb  v.  Frazee,  4  How.  Pr.  413. 

When  in  an  equity  case  the  complaint  states  several  transactions  or 
transfers  of  property  following  a  general  allegation  of  a  conspiracy  to  de- 
fraud and  procure  the  title  to  the  property  by  means  of  certain  written 
instruments,  all  grouped  and  connected  together  so  as  to  constitute  but 
one  cause  of  action  or  omnibus  bill,  the  defendant  may  plead  facts  that 
constitute  a  defense  to  any  one  of  the  causes  of  action  or  a  partial  defense 
to  the  whole  complaint  and  upon  a  demurrer  to  such  defense  the  only 
question  that  can  arise  is  whether  the  facts  so  pleaded  are  sufficient  for 
that  purpose. 

Coyle  v.  Ward,  167  N.  Y.  240;  60  N.  E.  596. 
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5.  Defense  not  answering  complaint. 

A  defense  to  a  cause  of  action  not  alleged  by  plaintiff  or  which  has  no 
relation  to  the  cause  of  action  set  forth  in  the  complaint  is  demurrable. 

Newton  v.  Lee,  139  N.  Y.  33a;  54  St.  Rep.  629;  34  N.  E.  905. 

A  defense  alleging  a  different  assignment  than  the  one  upon  which  the 
action  is  based  is  subject  to  demurrer,  when  there  is  no  allegation  that 
such  assignment  is  a  part  of  plaintiff's  title  or  is  connected  in  any  manner 
with  his  claim. 

Janes  v.  Saunders,  19  App.  Div.  538;  46  N.  Y.  Supp.  574. 

A  defense  setting  forth  a  contract  in  other  terms  and  of  a  different 
Character  from  that  alleged  in  the  complaint,  without  avoiding  or  barring 
the  latter,  and  alleging  due  performance  of  the  contract  so  set  forth  and 
not  the  one  sued  on,  is  demurrable. 

Barnard  v.  Lawyers'  Title  Ins.  Co.,  45  Misc.  577;  91  N.  Y.  Supp.  41. 

6.  Several  defense*. 

A  demurrer  to  several  defenses  will  not  be  sustained,  if  only  one  is 
good 

McGratfh  v.  Pitkin,  26  Misc.  862;  56  N.  Y.  Supp.  398. 

Ross  v.  Duffy,  12  St.  Rep.  584- 

A  demurrer  to  the  whole  answer  for  insufficiency  is  properly  overruled, 
if  there  is  an  issue  raised  by  any  of  its  denials  or  allegations. 

George  A.  Fuller  Co.  v.  Manhattan  Const.  Co.,  44  Misc.  219;  88  N.  Y. 
Supp.  1049. 

In  a  slander  action,  a  demurrer  in  terms  to  an  entire  defense,  consist- 
ing of  new  matter  pleaded  in  a  single  count  both  by  way  of  justification 
and  in  mitigation,  should  not  be  sustained,  when  the  plaintiff  does  not 
contend  that  the  defense  is  insufficient  in  law  by  way  of  mitigation,  al- 
though it  is  conceded  to  be  insufficient  as  a  justification. 

Doyle  v.  Fritz,  86  App.  Div.  515;  83  N.  Y.  Snpp.  763. 

When  the  complaint  is  insufficient,  a  demurrer  to  the  answer  cannot 
be  sustained,  although  it  is  not  directed  to  all  the  defenses. 

Newman  v.  Livingston  County  Supervisors,  1  Lam.  476. 

d.  Admissions  by  demurrer. 

For  the  purposes  of  a  demurrer  to  new  matter  set  up  in  an  answer,  all 
Hie  allegations  of  the  complaint  and  the  answer  are  to  be  taken  as  true, 

Fiss  v.  Van  Schaick,  63  App.  Div.  300;  71  N.  Y.  Supp.  58a 

Douglas  v.  Coonley,  156  N.  Y.  521;  51  N.  E.  283. 

Janes  v.  Saunders,  19  App  Div.  538;  46  N.  Y.  Supp.  574. 

And  the  allegations  of  the  complaint  referred  to  in  the  answer  are  to 
be  treated  as  incorporated  in  it  and  if  so  read  the  answer  does  not  set 
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up  a  defense  to  die  cause  of  action  alleged  in  the  complaint,  the  de- 
murrer will  prevail. 

Bemascheff  v.  Roeth,  34  Misc.  588;  70  N.  Y.  Supp.  369. 

Douglas  v.  Coonley,  156  N.  Y.  521 ;  51   N.  E.  283. 

A  demurrer  to  a  separate  defense  admits  the  (rutfli  of  all  tbe  material 
allegations  thereof. 

Barnard  v.  Lawyers'  Title  Ins.  Co.,  45  Misc.  577  J  9'  N.  Y.  Supp.  41. 

A  demurrer  to  one  of  several  independent  defenses  admits  only  the 
facts  stated  in  the  one  against  which  it  is  directed  and  that  one  cannot 
be  aided  by  an  allegation  in  another. 

Jorgensen  v.  Minister,  etc.,  of  the  Reformed  Low  Dutch  Church  of 
Harlem,  7  Misc.  1 ;  57  St  Rep.  842;  27  N.  Y.  Supp.  31ft 

A  demurrer  only  admits  the  allegations  in  an  answer,  when  contradic- 
tory, which  the  law  adjudges  to  be  true. 

Freeman  v.  Frank,  10  Abb.  Pr.  37a 

Therefore,  a  demurrer  to  a  defense  that  defendant  is  civilly  dead  does 
not  admit  that  fact,  as  civil  death  is  a  fiction  which  is  contradicted  by 
the  very  fact  that  defendant  has  answered. 

Id. 

Where  the  plaintiff  has  demurred  to  the  answer  and  raises  the  ques- 
tion of  its  sufficiency  in  law,  whether  it  is  sufficient  or  not,  the  judgment 
of  the  court  is  invoked  upon  the  law  erf  the  case  as  presented  by  the  plead- 
ings. 

Lewis  v.  Cook,  150  N.  Y.  163 ;  44  N.  E.  778. 

A  demurrer  to  the  defense  admits  only  allegations  which  are  properly 
pleaded  and  a  defendant  cannot,  therefore,  bolster  up  his  defense  by  mere 
conclusions  of  law. 

Loeb  v.  Firemen's  Ins.  Co.,  38  Misc.  107;  77  N.  Y.  Supp.  106. 

Johnstown  v.  Rodgers,  30  Misc.  263;  45  N.  Y.  Supp.  661. 

An  allegation  in  the  answer  in  an  action  on  a  note  that  the  plaint  iff  took 
it  subject  to  a  counterclaim  existing  in  favor  of  the  maker  against  the 
original  payee  is  an  averment  of  a  conclusion  of  law  and  not  a  statement 
of  fact  and,  therefore,  is  not  admitted  by  a  demurrer  to  the  answer. 

Binghamton  Trust  Co.  v.  Clark,  3a  App.  Div.  151;  52  N.  Y.  Supp.  041; 
28  Civ.  Pro.  1. 

In  an  action  by  a  city  against  its  chamberlain  for  taxes  claimed  by  him 
to  have  been  stolen,  allegations  in  a  defense  that  the  plaintiff  was  bound 
by  law  to  provide  for  the  custody  of  moneys  received  by  the  defendant, 
that  pursuant  to  that  obligation  it  furnished  him  a  safe  and  required  him 
to  keep  the  money  therein,  and  that  it  represented  and  warranted  that 
such  safe  would  be  a  secure  place  to  keep  such  money  and  that  defendant 
need  not  otherwise  guard  or  be  responsible  for  it,  are  mere  conclusions 
of  law  and  not  admitted  by  a  demurrer  to  such  defense. 

Johnstown  v.  Rodgers,  20  Misc.  262;  45  N.  Y.  Supp.  661. 

On  appeal  from  an  order  overruling  a  demurrer  to  a  separate  defease, 
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facts  embodied  by  the  parties  in  a  stipulation  for  the  purposes  of  a  trial 
of  me  action  will  not  be  considered,  when  the  stipulation  does  not  show 
whether  me  facts  therein  admitted  ere  to  be  taken  as  part  of  the  defense 
demurred  to,  or  as  part  of  the  complaint,  and  recites  at  the  end  thereof 
that  it  is  not  a  complete  or  exclusive  statement  and  when  the  counsel  for 
the  respective  parties  differ  widely  as  to  die  extent  and  effect  of  its  ad- 
missions and  especially  as  to  whether  or  not  they  amount  to  a  waiver  of 
(he  dentals  in  the  answer. 

Barnard  v.  Lawyers'  Title  Ins.  Co.,  45  Misc.  577;  91  N.  Y.  Supp.  41. 

In  an  action  to  restrain  a  continuing  trespass,  a  demurrer  to  the  defense 
of  limitations  on  the  ground  that  it  admits  that  the  trespass  was  continu- 
ing, which  would  destroy  such  defense,  is  bad,  as  it  is  an  admission  of 
facts  alleged  in  the  answer,  which  is  contradictory  to  the  allegation  of  a 
continuing  trespass. 

Boll  r.  V.  Y.  &  Harlem  R.  Co.,  33  Misc.  4a;  «  N.  Y.  Sopp.  139. 

e.  Objections  available  on  demurrer. 

Whenever  a  defendant  alleges  facts  as  new  matter  by  way  of  defense, 
he  may  not,  when  such  defense  is  demurred  to,  claim  that  the  facts  so 
alleged  are  not  new  matter,  because  admissible  under  his  denial  and, 
therefore,  not  demurrable. 

Blomenfeid  v.  Stine,  4a  Misc.  411;  87  N.  Y.  Supp.  81. 

While  vie  words  "for  a  further  defense"  are  not  controlling  where  the 
matter  it  precedes  is  not  in  fact  a  separate  defense,  from  tile  fact  that 
it  is  not  separately  numbered,  it  cannot  be  urged  that  it  does  not  at- 
tempt to  set  up  a  separate  defense,  when  it  consists  of  new  matter  wholly 
separate  from  the  denials. 

Brassington  v.  Rotirs,  3  Misc.  258;  52  St  Rep.  171;  »  N.  Y.  Supp. 
761;  23  Civ.  Pro.  146. 

Where  new  matter  is  clearly  intended  as,  and  under  the  Code  can  be 
considered  as  nothing  else  than,  a  defense,  although  the  word  "defense" 
is  not  used,  a  demurrer  thereto  must  be  sustained  when  such  new  matter 
constitutes  no  defense. 

Coddington  v.  Union  Trust  Co.,  36  Misc.  396;  73  N.  Y.  Supp.  710. 

I.  Sufficiency  of  complaint. 

On  the  bearing  of  a  demurrer  to  a  defense,  the  sufficiency  of  the  com- 
plaint may  be  attacked  and  if  the  complaint  is  bad,  the  demurrer  will  be 
overruled 

Baxter  v.  McDonnell,  154  N.  Y.  433 ;  48  N.  E.  816. 

Savage  v.  Buffalo,  50  App.  Div.  136;  63  N.  Y.  Supp.  941. 

People  v.  Booth,  3a  N.  Y.  397- 

If  the  defendant  fails  to  object  to  the  insufficiency  of  the  complaint  on 
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the  trial  at  special  term  of  a  demurrer  to  a  defense,  he  cannot  raise 
that  objection  on  an  appeal  from  the  judgment  sustaining  the  demurrer. 

Wallerstein  v.  American  Surety  Co.,  40  St  Rep.  508;  15  N.  Y.  Supp. 
954- 

Upon  a  demurrer  to  a  defense,  if  «he  court  finds  that  the  complaint  does 
not  allege  a  cause  of  action,  it  may  overrule  the  demurrer,  but  cannot  en- 
ter a  final  judgment  dismissing  the  complaint 

Gabay  v.  Doane,  66  App.  Div.  507;  73  N.  Y.  Supp.  381. 

If  the  invalidity  of  plaintiffs  claim  appears  upon  the  face  of  *e  com- 
plaint, his  demurrer  must  be  overruled  and  the  complaint  dismissed  with- 
out leave  to  amend,  when  it  appears  impossible  to  make  it  good  by  smend- 

Tuthill  v.  New  York,  29  Misc.  555;  61  N.  Y.  Supp.  068. 

When,  on  a  demurrer  to  a  defense,  the  sufficiency  of  the  complaint  is 
attacked,  the  court  will  not  dismiss  the  latter,  if  it  contains  facts  which 
entitles  the  plaintiff  to  some  relief,  legal  or  equitable. 

Goldberg  r.  Kirschstein,  36  Misc.  249;  73  N.  Y.  Supp.  358. 

The  certified  question  whether  a  specified  defense  demurred  to  is  in- 
sufficient invokes  the  judgment  of  the  court  of  appeals  upon  the  law  of 
the  case  as  presented  by  the  complaint  and  requires  an  examination  of 
the  record  to  see  whether  the  complaint  sets  forth  a  cause  of  action. 

Baxter  v.  McDonnell,  154  N.  Y.  432 ;  48  N.  E,  816. 

On  demurrer  to  parts  of  an  answer,  the  complaint  may  be  attacked  and, 
if  insufficient,  dismissed. 

Schwab  v.  Fumiss,  4  Sandf.  704. 

Where  the  complaint  contains  two  counts  and  the  defense  in  question 
is  general  so  that  it  applies  to  either,  the  demurrer  must  be  examined  upon 
the  merits,  unless  both  counts  are  defective,  but  if  neither  sets  forth  a 
cause  of  action,  the  sufficiency  of  the  pleading  demurred  to  cannot  be 
considered. 

Baxter  v.  McDonnell,  154  N.  Y.  433;  48  N.  Y.  Supp.  816. 

1  Judgment  tm  demurrer. 

The  proper  judgment  upon  a  demurrer  to  a  defense,  when  issues  of 
'act  remain  to  be  tried,  is  an  interlocutory  judgment;  final  judgment  in 
the  action  cannot  be  entered  until  the  case  is  ready  for  final  judgment  upon 
all  the  issues. 

Biershenk  v.  Stokes,  46  St.  Rep.  179:  18  N.  Y.  Supp.  854. 

When  an  interlocutory  judgment  sustaining  a  demurrer  to  an  answer 
with  leave  to  amend  upon  terms  directs  that,  in  default  of  such  amend- 
ment, judgment  be  entered  for  the  relief  demanded  in  the  complaint  with 
costs,  upon  failure  to  amend,  judgment  may  be  entered  without  further 
direction  by  the  court,  although  the  action  is  an  equitable  one. 
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Hecla  Consolidated  Gold  Mining  Co.  v.  O'Neill,  67  Hun,  652;  51  St 
Rep.  436;  22  N.  Y.  Supp.  130;  23  Civ.  Pro.  143- 

Upon  sustaining  a  demurrer  to  one  defense,  judgment  against  defend- 
ant, unless  he  serve  an  amended  answer  upon  certain  terms,  is  irregular, 
as,  an  issue  remaining,  an  amended  answer  was  unnecessary  for  that; 
but  the  court  should  have  directed  that  plaintiff  have  judgment,  unless 
defendant  succeeded  on  the  issues,  with  leave  to  amend  the  defense  de- 
murred to  on  payment  of  costs. 

Murphy  v.  Allerton,  7  Hun,  65a 

A  judgment  sustaining  a  demurrer  to  a  defense  is  irregular,  if  it  is 
final  instead  of  interlocutory  and  if  the  costs  are  made  collectible  before 
the  trial  of  the  whole  issue  and  the  entry  of  the  final  judgment  thereon. 

Doyle  v.  Fritz,  86  App.  Div.  515;  83  N.  Y.  Supp.  762. 

Upon  the  overruling  of  a  demurrer  to  a  defense,  a  final  judgment  in 
his  favor  entered  by  defendant  for  the  costs  of. the  demurrer,  with  a 
provision  for  execution  therefor,  is  irregular. 

Biershenk  v.  Stokes,  46  St.  Rep.  179;  18  N.  Y.  Supp.  854. 

An  interlocutory  judgment  sustaining  a  demurrer  to  a  defense  may  in- 
clude costs  and  provide  for  execution  for  their  collection. 

Brassington  v.  Rohrs,  3  Misc.  258;  52  St  Rep.  171;  22  N.  Y.  Supp. 
761;  23  Civ.  Fro.  146. 

Costa  awarded  upon  sustaining  a  demurrer  to  a  defense  are  not  in- 
terlocutory, but  final  costs  and  cannot  be  recovered  nor  assigned  until 
judgment  is  rendered  upon  the  issues  in  the  action  generally. 

Armstrong  v.  Cummings,  22  Hun,  570. 

The  court  is  not  authorized  by  section  497  of  the  Code,  providing  that 
on  the  decision  of  a  demurrer  it  may  allow  the  party  in  fault  to  plead 
anew  or  amend  upon  such  terms  as  are  just,  to  include  in  an  interlocutory 
judgment  overruling  a  demurrer  to  an  answer  a  provision  granting  de- 
fendant, in  case  plaintiff  shall  withdraw  his  demurrer,  leave  to  apply  for 
an  order  making  other  persons  parties  defendants  and  to  amend  his  an- 
swer. 

Drake  v.  Satteriee,  41  St  Rep.  576;  16  N.  Y.  Supp.  334. 

g.  Practice. 

A  demurrer  to  an  answer,  containing  a  denial  only,  may  be  stricken  out 
as  unauthorized  and  irregular. 

Loomis  v.  Dorshkner,  8  How.  Fr.  9. 

A  demurrer  to  a  defense,  if  otherwise  in  time,  may  be  served  after  notice 
of  trial. 

Brassington  v.  Rohrs,  3  Misc.  258;  52  St  Rep.  171;  22  N.  Y.  Supp.  761; 
23  Civ.  Pro.  146. 

After  a  demurrer  to  answer  and  to  its  amendment,  a  second  amended 
answer  cannot  be  served  without  leave  of  the  court 
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Decker  v.  Kitchen,  2t  Hun,  332. 

Sands  v.  Calkins,  30  How.  Pr.  t. 

On  availing  himself  of  leave  to  amend  given  by  an  order  sustaining  a 
demurrer,  defendant  is  not  bound  to  attempt  to  amend  each  of  the 
defenses  demurred  to. 

Decker  v.  Kitchen,  21  Hun,  332. 

When  upon  the  hearing  at  special  term  of  a  demurrer  to  an  answer, 
judgment  is  ordered  for  defendant  and  plaintiff  makes  no  application 
there  for  leave  to  withdraw  the  demurrer  and  to  reply,  it  is  not  the  time 
nor  place  to  ask  such  leave  for  the  first  time  upon  the  argument  of  an 
appeal  from  the  judgment  to  the  general  term. 

Ketcham  v.  Zerega,  1  E.  D.  Smith  553. 

An  order  sustaining  a  demurrer  to  a  defense  with  leave  to  amend  is  a 
determination  that  its  allegations  constitute  no  defense  and  such  deter- 
mination, if  the  order  is  not  appealed  from  or  the  answer  amended,  is 
conclusive  on  the  trial  of  the  action. 

Ryan  v.  New  York,  42  Super.  Ct  302. 

The  answer,  being  demurred  to,  was  amended  within  the  time  allowed 
by  law,  as  of  course.  Thereupon  plaintiff  procured  an  order  striking  out 
3s  frivolous  the  second  defense,  with  leave  to  amend  the  same,  and  de- 
murred to  the  first,  third  and  fourth  defenses  of  the  amended  answer. 
Thereafter  defendant,  without  leave  from  the  court,  served  a  third 
answer  setting  up  simply  the  same  matter  which  was  insufficiently  pleaded 
as  the  third  defense  in  the  amended  answer.  Plaintiff  returned  the  third 
answer  on  the  ground  that  it  could  not  be  served  without  leave  and 
pajjng  the  costs  of  the  demurrer  and  the  motion  to  strike  out.  There- 
after the  demurrer  to  the  first,  third  and  fourth  defenses  of  the  second 
answer  was  sustained,  with  leave  to  amend  such  defenses  within  twenty 
days  on  payment  of  the  costs.  Within  that  time,  defendant  paid  the 
costs  and  served  the  same  answer  that  had  been  returned  by  plaintiff. 
Plaintiff  returned  this  answer  as  unauthorized  by  the  order  sustaining 
the  demurrer  and  because  it  had  already  been  served  and  returned. 
Thereafter  he  entered  judgment  as  upon  a  default  for  want  of  an 
answer.  On  a  motion  to  vacate  the  judgment  and  compel  plaintiff  to 
accept  the  answer  last  scncJ,  it  was  held  that  such  answer  was  properly 
served  and  that  plaintiff  had  no  right  to  return  it  and  take  judgment 

Decker  v.  Kitchen,  21  Hun,  332. 
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SAMMONS  v.  PARKHURST  et  al. 

FREDERICK  v.  PARKHURST  et  al. 

SAMMONS  v.  PARKHURST  et  al. 

TAYLOR  v.  PARKHURST  et  al. 

[46  Mite.  138;  93  N.  Y.  Sup  p.  1063.] 

(Supreme  Court,  Special  Term,  Fulton  County.    January,  1905.) 

Action— Stay— Sim  ilak  Action  Pending. 

The  owners  in  severalty  of  lands  abutting  on  1  creek  sued  de- 
fendant}, owners  in  severalty  of  tanneries  upon  said  creek,  by  the 

Not*-  -Stay  Pending  Dctkuonation  of  Simoah  Action. 


a.  Similar  parties. — 251. 

b.  Similar  cause  of  action— 252. 
c  Similar  relief.— 255. 

<L  Action  determining  controversy.—  256. 
e.  Action  in  another  state.— 259. 


a.  Similar  parties. 

A  stay  of  proceedings  in  one  action  until  the  determination  of  another 
growing  out  of  the  same  contract  cannot  be  granted,  when  the  party 
against  whom  the  stay  is  sought  is  neither  a  party  nor  privy  to  such  other 
action  and  will  not  be  bound  by  any  adjudication  therein. 

Dolbeer  v.  Stout,  139  N.  Y.  486;  54  St  Rep.  801;  34  N.  E.  noa. 

An  action  by  the  assignee  of  a  firm  to  recover  a  sum  alleged  to  be  due 
it  for  storage,  in  which  the  defendant  sets  up  as  a  counterclaim,  and  by 
way  of  recoupment,  the  damages  resulting  from  the  firm's  failure  to  per- 
form their  contract,  will  not  be  stayed  until  the  determination  of  a  prior 
action  brought  by  the  defendant  against  the  firm  to  recover  said  dam- 


Id 
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same  attorney,  to  recover  for  the  pollution  of  the  stream  and  to  re- 
strain further  pollution.  Defendants  demurred  to  the  complaints  on 
the  ground  of  misjoinder.  Held,  that  a  motion  to  stay  further  prose- 
cution in  said  actions  on  the  ground  that  another  owner  had  brought 
a  similar  action  in  which  a  decision  on  a  demurrer  was  pending  would 
be  dented  for  want  of  power. 

Actions  by  Sampson  Sammons  against  Edward  S.  Parkhurst 
and  others,  Peter  Frederick  against  the  same,  Willard  S.  Sam- 
mons against  the  same,  and  Ann  Taylor  against  the  same.  Mo- 
tion by  defendants  to  stay  plaintiffs  from  proceeding  further  in 
such  actions  until  the  determination  of  a  similar  action  brought 
by  another.    Denied. 

Stay  Pending  Determination  of  Similar  Action — Continued. 

A  stay  of  proceedings  will  not  be  granted  to  await  the  determination  of 
a  prior  action  involving  the  same  subject-matter,  when  the  parties  to 
the  two  actions  are  not  identical  and  the  complaint  in  the  one  first  brought 
alleges  additional  matter  and  demands  more  relief  than  is  sought  in  the 

other. 

Smith  v.  College  of  St  Francis  Xavier,  46  St  Rep.  893;  ao  N.  Y.  Supp. 


An  notion  will  not  be  stayed  pending  another  suit  between  the  same 
parties  in  another  court,  relating  to  the  same  subject-matter  in  part,  but 
upon  different  facts  and  circumstances  and  not  involving  only  the  same 
question. 

Sorley  v.  Brewer,  18  How.  Pr.  509. 


Where  an  appeal  by  plaintiff  is  pending  in  one  of  fifteen,  actions  by  judg- 
ment creditors  to  set  aside  as  fraudulent  an  assignment  by  a  firm  for  the 
benefit  of  its  creditors,  and,  upon  a  motion  for  a  stay,  it  appears  that 
proof  to  overthrow  the  assignment  beyond  that  adduced  in  the  action 
already  tried  would  be  given  in  one  of  the  other  actions,  such  action  should 
be  allowed  to  be  brought  to  trial,  but,  as  that  trial  would  present  all  that 
could  probably  be  shown  against  the  validity  of  the  assignment,  the  other 
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Baker,  Burton  &  Baker  and  William  A.  McDonald,  for  the 
motions. 

M.  D.  Murray  (A.  J.  Nellis,  of  counsel),  opposed. 

Spencer,  J.  The  plaintiffs  are  the  owners  in  severalty  of  lands 
lying  along  (frs  CayaJutta  creek,  and  have  brought  these  ac- 
tions against  .e  defendants,  who  are  owners  in  severalty  of 
tanneries  upon  said  creek,  to  recover  damages  for  the  pollution 
of  the  creek,  and  for  an  injunction  restraining  defendants  from 
further  polluting  the  same.  It  appears  from  the  moving  papers 
that  certain  of  the  defendants  have  demurred  to  the  complaints- 

Stay  Pending  Determination  of  Similar  Action,— Continued. 

thirteen  actions  should  be  stayed  until  the  decision  of  the  appeal  and 

nioh    action. 

Brown  v.  May,  17  Abb.  N.  C  205. 

Wihen  four  actions  are  brought  by  different  plaintiffs,  on  behalf  of  all 
the  creditors,  through  the  same  attorney,  against  ithe  directors  of  a  com- 
pany, to  establish  their  liability  under  the  Stock  Corporation  Law,  such 
plaintiffs  will  be  compelled  to  elect  as  to  the  action  in  which  they  shall 
proceed  and  the  proceedings  in  the  other  actions  will  be  stayed  until  the 
further  order  of  the  court 

American  Grocery  Co.  v.  Flint,  5  App.  Div.  363 ;  39  N.  Y.  Supp.  153. 

Where,  subsequently  to  the  assignment  of  a  mortgage,  as  collateral  se- 
curity, to  a  bank,  by  the  mortgagee,  his  assignee  in  bankruptcy  commences 
a  foreclosure,  upon  a  refusal  of  the  bank  to  do  so,  making  it  a  party,  a 
similar  action  thereafter  instituted  by  the  bank  will  be  stayed  until  the 
determination  of  the  first  action. 

Burlingame  v.   Paroe,  13  Hun,  149. 

An  action  by  policyholders  against  an  insurance  company  and  others 
to  recover  its  assets  alleged  to  have  been  illegally  diverted  may  be  stayed 
pending  an  action,  brought  by  a  subsequently  appointed  receiver  of  said 
company,  against  the  same  defendants,  for  substantially  the  same  cause 
of  action. 
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on  the  ground  of  misjoinder,  there  being  no  allegation  of  mutual* 
ity.  The  status  of  the  cases  as  to  the  other  defendants  does  not 
appear.  The  demurring  defendants  now  move  this  court  to 
stay  the  plaintiffs  from  proceeding  further  in  their  several  ac- 
tions on  the  ground  that  one  Warren,  another  owner  of  property 
along  said  creek,  has  brought  a  similar  action  against  them  for 
injuries  to  the  lands  owned  by  him,  and  wherein  a  similar  de- 
murrer has  been  interposed  and  tried,  and  that  the  decision  there- 
of is  now  pending;  and  ask  that  the  stays  continue  until  the  final 
determination  of  the  Warren  suit,  after  appeal,  if  any.  It  ap- 
pears in  the  moving  papers  that  all  the  plaintiffs  are  represented 
by  the  same  attorney,  that  the  same  question  is  raised  by  each 
demurrer,  and  that  each  plaintiff  has  noticed  his  case  for  trial. 

Stay  Pending  Dctkhih nation  of  Similab  Actkih,— Continued. 

Attorney-General  v.  Guardian  Mut  L.  Ins.  Co.,  77  N.  Y.  373. 

Where,  pending  two  action-  by  judgment  creditors  -to  set  aside  mort- 
gages of  its  assets,  made  toy  an  insolvent  corporation,  the  receiver  com- 
mences a  similar  action,  upon  Ms  application  an  injunction  will  be  granted 
staying  the  creditors*  suits,  as  the  receiver  represents  all  the  creditors  and 
his  action  will  fully  settle  everything  and  prevent  a  rnulripUcity  of  actions. 

Brewer  v.  Bauens,  39  St  Rep.  25;  14  N.  Y.  Supp.  462;  30  Civ.  Pro.  389, 

When  several  actions  are  instituted,  against  an  assignee  for  (he  benefit 
of  creditors,  by  creditors,  in  befaalf  of  themselves  and  the  others,  for  an 
accounting  and  closing  of  the  trust,  the  court  may  compel  all  the  creditors 
to  come  in  and  prove  their  claims  in  the  action  first  brought,  or  in  which 
an  interlocutory  judgment  is  first  obtained,  and  'stay  tbe  other  actions. 

Travis  v.  Myers,  67  N.  Y.  543. 

Where  a  man  begins  a  divorce  action  by  substituted  service  of  the  sum- 
mons and  complaint  on  the  tenth,  under  an  order  made  on  the  ninth,  but 
the  papere  are  not  filed  until  the  eleventh,  so  as  to  perfect  the  service, 
and  on  the  tenth  the  summons  in  a  similar  action  by  bis  wife  is  person- 
alty served  without  a  complaint,  the  action  first  brought  will  be  stayed 
until  the  trial  of  the  second,  because  the  latter  was  delayed  by  the  act 
of  the  defendant  in  evading  service  and  its  issues  were  framed  so  as  to 
be  tried  in  advance  of  the  first  suit 

Flanagan  v.  Flanagan,  13  St  Rep.  432;  28  Week.  Dig.  8& 
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On  this  state  of  facts  the  court  of  its  own  motion  would  no  doubt 
delay,  for  a  reasonable  time,  decision  awaiting  a  precedent  m 
the  Warren  case.  But  the  defendants  are  not  content  with  that 
course,  but  seek  to  restrain  the  plaintiffs  from  proceeding.  The 
question  is  one  of  power. 

The  defendants,  in  support  of  their  contention,  cite  a  number  of 
decisions  where  stays  have  been  granted ;  hut  none  of  them  seem 
to  be  in  point.  Thus,  in  Erie  R.  Co.  v.  Ramsey,  45  N.  Y.  637 ; 
the  parties  to  the  two  actions  were  identical ;  in  Kerr  v.  Blodgett, 
48  N.  Y.  62 ;  25  How.  Pr.  303 ;  16  Abb.  Pr.  137 ;  Travis  v.  Myers, 
67  N.  Y.  542,  and  Brown  v.  May,  17  Abb.  N.  C.  205,  the  plain- 
tiffs in  the  several  actions  brought  suit  in  behalf  of  themselves 
and  all  other  creditors  of  insolvent  debtors,  and  were  required  to 

Stay  Pending  Detomination  of  Similar  Action,--  Continued. 


c  Similar  relief. 

A  motion  for  a  stay  of  proceedings  in  an  action  on  the  ground  that  an- 
other suit  is  pending,  which  embraces  die  same  matters  and  issues,  will 
not  be  granted,  where  it  does  not  appear  that  the  entire  relief  demanded 
and  sought  in  one  action  could  be  awarded  in  the  other. 

Matter  of  Lyman,  33  Misc.  621 ;  67  N.  Y.  Supp.  502. 

Buriingame  v.  Farce,  12  Hun,  149. 

Mussberger  v.  Washerman,  40  Misc.  130;  81  N.  Y.  Supp.  395. 

A  proceeding  to  revoke  a  liquor  tax  certificate  will  not  be  stayed  until 
the  decision  of  an  action  upon  the  bond  given  by  the  certificate  holder, 
although  the  violations  alleged  in  each  case  are  substantially  the  same, 
since  the  two  proceedings  are  distinct  and  the  relief  contemplated  dif- 
ferent 

Matter  of  Lyman,  32  Misc.  oat ;  67  N.  Y.  Supp.  502. 

Pending  die  determination  of  an  action  in  the  supreme  court  by  the 
assignee  of  lienors  under  subcontractors  to  foreclose,  in  which  the  con- 
tractor is  a  defendant,  where  it  appears  that  neither  his  immediate  sub- 
contractors, nor  itheir  trustee  in  bankruptcy,  made  a  party  defendant,  have 
ever  filed  a  lien  for  the  debt  due  by  him  to  them,  another  action  brought 
against  him  by  the  trustee  in  another  court  for  the  same  debt  will  not  be 
stayed,  because,  as  the  trustee,  for  failure  to  file  a  lien,  cannot  recover  in 
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submit  to  a  decision  in  one  of  the  suits ;  in  Schuehle  v.  Reiman, 
86  N.  Y.  270,  the  plaintiff  was  a  party  to  a  proceeding  in  the 
County  Court,  and  was  required  to  pursue  his  remedy  there; 
in  Attorney  General  v.  Guardian  Mut.  L.  Ins.  Co.,  77  N.  Y.  272, 
the  receiver,  and  in  Cus'hman  v.  Leland,  93  N.  Y.  652,  the  trus- 
tee, was  held  to  represent  all  the  creditors,  and,  as  suing  cred- 
itors, plaintiffs  were  required  to  seek  relief  by  means  of  the  action 
so  brought  by  their  representative.  A  similar  situation  existed 
in  Burlingame  v.  Parce,  12  Hun,  149.  I  find  no  instance  where 
independent  plaintiffs  in  different  actions  have  been  stayed  until 
the  determination  of  a  similar  action  by  another.  In  Jackson  v. 
Schauber,  4  Cow.  78,  the  situation  was  the  exact  reverse  of  that 
here.    There  the  plaintiff  began  a  large  number  of  separate  suits 

Stay  Pending  Determination  op  Similar  Action,— Continued. 

the  supreme  court  any  personal  judgment  against  the  contractor,  the  re- 
lief obtainable  by  him  in  the  two  actions  k<  not  the  same. 

Nussberger  v.  Wasserman,  40  Misc.  120;  81  N.  Y.  Supp.  205. 

d.  Action   determining   controversy. 

When  the  decision  in  one  action  will  determine  the  rights  let  n;  in 
another  action  and  the  judgment  on  one  trial  will  dispose  of  the  con- 
troversy in  both  of  the  actions,  the  court  has  power  to  stay  the  second 
action  till  the  determination  of  the  first 

Dotbeer  v.  Stout,  139  N.  Y.  486;  54  St  Rep.  801;  34  N.  E.  1102. 

Post  v.  Banks,  67  App.  Div.  187;  73  N.  Y.  Supp.  596. 

N.  Y„  L.  E.  &  W.  R.  Co.  v.  Robinson,  15  St.  Rep.  237. 

A  stay  of  proceedings  in  an  action  will  not  be  granted  on  the  ground 
that  another  prior  action  is  pending  between  the  same  parties  in  reference 
to  the  same  subject-matter,  where  it  appears  that,  whatever  be  the  result 
of  the  prior  action,  a  trial  of  the  second  one  will  he  necessary. 

CJark  v.  Vilas  Nat.  Bank,  22  App.  Div.  605;  48  N.  Y.  Supp.  tea 

Jenkins  v.  Baker,  91  App.  Div.  400;  86  N.  Y.  Supp.  958, 
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against  different  defendants  for  substantially  similar  causes  of 
action,  and  the  court  stayed  the  plaintiff  from  prosecuting  any 
of  the  actions  save  one,  and  ordered  that  the  untried  actions  abide 
the  event  of  the  one  so  permitted  to  be  tried.  This  was  no  hard- 
ship to  the  plaintiff,  as  the  trial  of  one  of  his  actions  was  equiva- 
lent to  the  trial  of  all,  and  the  court  had  power  to  so  order  because 
the  defendants  were  asking  favors,  and  therefore  under  the  ne- 
cessity of  submitting  to  the  conditions  imposed. 

Unless  I  greatly  mistake  the  purport  of  the  decision  in  Dolbeer 
v.  Stout,  139  N.  Y.  486;  54  St.  Rep.  801 ;  34  N.  E.  1102,  the  Court 
of  Appeals  has  expressly  denied  that  power  is  lodged  in  this  court 
to  stay  a  plaintiff  in  the  prosecution  of  his  action  pending  a  de- 


Stay  Pending  Determination  of  Similar  Action, — Continued 


If  only  a  portion  of  the  questions  involved  in  the  second  cause  of  action 
will  be  settled  in  the  first  action,  a  stay  will  not  be  granted. 

Clark  v.  Vilas  Nat  Bank,  22  App.  Div.  605 ;  48  N.  Y.  Supp.  192. 

T'he  pendency  of  an  .ppeai  in  an  action  by  the  surviving  partners  against 
the  executor  of  a  deceased  partner  to  enforce  their  right  to  purchase  de- 
cedent's interest  according  to  the  partnership  articles,  or  a  subsequent 
agreement,  affords  no  reason  for  staying  a  later  action  by  the  executor 
against  the  survivors  to  recover  his  testator's  interest  under  the  articles, 
when  a  consideration  of  the  pleadings  and  of  the  judgments  in  both  ac- 
tions clearly  indicates  that  the  appeal  would  not  setttle  the  controversy 
and  that  its  final  determination  must  be  had  in  the  action  brought  by  the 


Lowen  stein  v.  Schiffer,  29  Misc.  477;  61  N.  Y.  Supp.  ion, 

Although  the  two  causes  of  action  arise  out  of  the  same  subject-matter 
and  the  defendant  -in  the  first  action  might  have  pleaded  his  demand  as  a 
counterclaim  the  plaintiff  therein  is  not  entitled  to  have  defendant's  ac- 
tion stayed,  as  the  defendant  cannot  be  deprived  of  his  right  to  resort  to 
a  cross-action  for  his  claim  because  it  was  possible  to  litigate  all  the 
matters  in  the  first  action. 

Jones  v.  Leopold,  95  App.  Div.  404;  88  N.  Y.  Supp.  56B. 
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cision  of  another  action  to  which  he  is  not  a  party  or  privy.  In 
that  action  the  plaintiff,  as  assignee  of  Linde  &  Co.,  brought  suit 
against  the  defendant  to  recover  the  contract  price  for  storing 
certain  property.  The  defendant  counterclaimed,  alleging  that 
Linde  &  Co.  had  broken  their  contract,  and  asked  to  offset  his 
damages  in  reduction  or  extinguishment  of  plaintiff's  claim.  It 
appeared  that  prior  to  the  commencement  of  the  action  the  de- 
fendant had  sued  Linde  &  Co.  to  recover  tihe  same  damages; 
and  the  defendant  (being  defendant  in  one  action  and  plaintiff 
in  the  other)  asked  that  the  plaintiff  in  the  case  against  him  be 
stayed  from  further  prosecuting  his  suit  until  the  determination 
of  the  defendant's  action  against  Linde  &  Co.  This  court  at 
Special  Term  granted  the  stay,  and  the  same  was  affirm  c  *  by  the 

Stay  Pending  Determination  of  Similar  Action, — Continued. 


An  action  brought  thereupon  by  the  assignee  of  a  claim  lor  damages 
arising  from  failure  to  complete  a  contract  will  not  be  stayed  pending  en 
action,  against  die  assignor,  for  the  balance  due  upon  the  contract,  in  which 
ouch  failure  to  complete  is  set  up  as  a  defense. 

Ogden  v.  Pioneer  Iron  Works,  91  App.  Div.  394;  86  N.  Y.  Supp.  055. 

Where  three  actions  are  brought  against  the  same  defendant,  m  the 
first  of  which,  instituted  in  the  name  of  the  plaintiff  in  the  second  and  for 
the  benefit  of  the  plaintiff  in  the  third  action,  the  point  involved  wiH  de- 
termine the  right  of  the  plaintiffs  Hi  the  subsequent  actions  to  their  claims, 
but  not  the  amount  of  their  damages,  pending  the  determination  of  the 
first,  the  others  will  be  stayed,  on  the  -defendant  stipulating  to  contest  there- 
in only  the  question  of  damages. 

McFarlan  v.  Clark,  2  Sandf.  690. 

The  fact  that  an  independent  suit  for  breach  of  a.  contract  is  brought  tn 
a  oertain  county,  because  a  speedier  trial  can  be  obtained  there  than  in 
another  county  where  an  action  on  a  claim  on  the  contract  is  pending  and 
in  order  to  forestall  the  trial  of  the  latter  action,  in  which  the  breach  is 
alleged  only  in  defense,  is  not  ground  for  granting  a  stay  of  the  former 
action  until  the  determination  of  the  latter. 

Ogden  v.  Pioneer  Iron  Works,  01  App.  Div.  394;  86  N.  Y.  Supp-  95S 
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General  Term,  but  the  Court  of  Appeals  reversed  both  decisions; 
Chief  Judge  Andrews,  speaking  for  the  court,  saying: 


"We  think  that  the  court  hid  no  power  to  stay  the  plaintiff's  suit  tin- 
der these  circumstances.  The  defendant,  if  compelled  to  try  the  two  ac- 
tions, may  be  subjected  to  the  expense  and  inconvenience  of  a  double 
litigation  of  questions  of  fact  But  as  the  result  of  the  first  action  would 
not  be  a  relevant  foot  in  the  trial  of  the  second  action,  a  temporary  slay 
until  the  determination  of  that  action  will  not  relieve  the  defendant  from 
this  embarrassment  We  find  no  authority  justifying  the  staying  of  pro- 
ceedings in  one  cause  until  the  determination  of  another  cause  pending 
in  another  court,  where  the  party  against  whom  the  stay  is  sought  is 
neither  a  party  nor  privy  to  such  other  action,  and  would  not  be  bound 
by  an  adjudication  therein." 


Stay  Pending  Determination  of  Similar  Action,— Continued. 


e.  Action  in  another  state. 

The  nrle  that  an  action  will  be  stayed  until  the  decision  of  another  which 
will  determine  the  controversy  in  bolh  of  the  actions — applies  to  the  case 
of  actions  pending  m  different  jurisdictions  and  an  action  in  this  state 
will  be  stayed  pending  a  like  action  in  another  state,  except  where  the 
effect  of  the  stay  will  be  to  jeopardize  some  opportunity  of  the  party  for 
obtaining  a  satisfaction  of  his  claim  in  case  of  success. 

Allentown  F.  &  Mach.  Works  v.  Lovetz,  16  App.  Div.  72,  44  N.  Y.  Supp. 
689. 

An  action  brought  in  this  state  will  not  be  stayed  upon  the  ground 
that  the  same  matter  is  in  litigation  between  the  tame  parties  in  another 
state,  when  it  appears  that  the  latter  action  was  commenced  to  forestall 
the  New  York  action  and  to  compel  the  plaintiffs  therein  to  litigate  in  c 
foreign  jurisdiction. 

Jaffray  v.  Hunter,  8  App.  Div.  315;  75  St  Rep.  339;  40  N.  Y.  Supp, 


When,  after  the  commencement  of  an  action,  plaintiff  institutes  a  suit 
for  the  same  cause  of  action  in  another  state,  the  court  will  order  that, 
unless  he  elects  to  proceed  in  the  action  here  and  thereupon  stipulates  to 
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I  am  unable  to  distinguish  that  case  from  the  one  at  bar.  The 
facts  in  that  case  were  much  stronger  in  favor  of  a  stay  than  those 
set  out  in  the  moving  papers  'here.  There  can  be  no  claim  in  these 
cases  that  the  plaintiff  are  in  any  way  either  parties  or  privies 
to  the  Warren  suit.  No  one  of  them  has  any  control  over  the 
prosecution  of  that  action,  and  will  not  be  bound  by  the  decision 
therein. 

The  motions  are  therefore  denied,  with  costs,  solely  for  the 
want  of  power.  The  orders  denying  the  motions  may  contain 
statements  to  that  effect. 


Ordered  accordingly. 
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stay  the  foreign  suit,  the  proceedings  here  be  stayed,  until  the  decision  of 
the  foreign  court 

Hammond  v.  Baker,  3  Sandf.  704. 

An  action  brought  in  this  state,  by  the  receivers  of  a  firm,  on  notes 
given  directly  to  them  as  receivers  by  defendant,  as  part  of  the  consid- 
eration paid  on  settlement  of  transactions  between  them,  will  not  be 
stayed  pending  the  determination  of  an  action  begun  in  another  state  by 
defendant,  in  anticipation  of  the  maturity  of  the  notes,  for  their  cancella- 
tion, upon  allegations  of  failure  of  consideration,  which,  if  true,  could 
furnish  a  complete  defense  to  the  New  York  action. 

Jaffray  v.  Hunter,  8  App.  Div.  315;  75  St  Rep.  339;  40  N.  Y.  Supp. 
932. 


NEW  YORK  ANNOTATED  CASES. 


CARPENTER  v.  NEW  YORK  CITY  RY.  CO. 

[..  Misc.  ..;  93  N.  Y.  Supp.  6oa] 

(Supreme  Court,  Appellate  Term.     April  24,    1905.) 

Stsekt  Railroads—  Passing  ers  Paying  Fare-  Transfers. 

Railroad  Act,  section  104  (Laws  1892,  p.  1406,  c  676),  provides  that 
street  car  companies  shall  upon  demand,  and  without  extra  charge, 
give  to  each  passenger  paying  one  single  fare  a  transfer,  etc.,  and 
that  on  refusal  the  company  so  refusing  shall  forfeit  $50  to  the  ag- 
grieved party.  Held  that,  where  plain-tiffs  husband  paid  the  fares 
of  both  plaintiff  and  himself  on  defendant's  street  car,  plaintiff  was  en- 
titled to  a  transfer  as  a  "passenger  paying  one  single  fare,"  and  on 


Note.-  -Stkket  Railway  Tkahsctk  Tic  jests. 

a.  In  general.— 261. 

b.  Company's  rules. — 262. 

c.  Actions  for  penally.— 263. 

d.  Actions  for  damages. — 265. 


This  note  is  a  continuation  of  one  upon  the  same  subject  in  10  Ann.  Cas. 
462  and  should  be  read  in  connection  therewith. 


a.  In  general. 

Section  104  of  the  Railroad  Law  applies  to  the  Interurbon  Street  Rail* 
way  Company  of  the  cky  of  New  York  and  requires  it  to  give  transfers 
over  all  the  lines  of  its  system  wholly  within  the  limits  of  the  cky  of  New 
York  for  a  single  fare. 

Blume  v.  Interurban  St.  R.  Co.,  41  Misc.  171 ;  83  N.  Y.  Supp.  989. 

The  regulation  of  fares  as  provided  for  in  such  section  is  a  valid  exer- 
cise of  the  police  power  and  does  not  tend  to  diminish  the  business  or  im- 
pair the  sabbility  of  railways. 

Id. 
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refusal  of  such  transfer  could,  as  the  "aggrieved  party,"  maintain  an 
action  under  the  statute. 
Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Twelfth 
District. 

Action  by  Edith  K.  Carpenter  against  the  New  York  Gty  Rail- 
way Company.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed, 

Argued   before    SCOTT,    P.   J.,   and    LEVENTRITT   and 

GREENBAUH,  JJ. 

A.  Chalmers  Charles,  for  appellant. 

Harcourt  Bull,  for  respondent. 

Greenbaum,  J.    The  plaintiff,  in  company  with  her  husband, 

Street  Railway  Transfer  Tickets,— Continued. 

The  public  right  to  have  street  railways  comply  with  the  law  by  giving 
transfers  cannot  be  enforced  by  mandamus  on  the  relation  of  a  private 
individual 

People  v.  Interurban  St  R.  Co.,  85  App.  Div.  407;  83  N.  Y.  Supp.  622. 

b.  Company's  rules. 

Section  104  of  the  Railroad  Law  vests  somewhat  of  authority  in  a  rail- 
way to  fix  transfer  points  where  the  convenience  of  the  greatest  number 
of  the  traveling  public  will  be  subserved  in  going  to  and  from  their  respect- 
ive points  of  destination. 

Topham  v.  Interurban  St  R.  Co.,  96  App.  Div.  323;  89  N.  Y.  Supp. 
298. 

When  a  railway  has  made  provision  for  the  issuance  of  transfers  at 
intersecting  points  where  the  public  convenience  will  be  promoted,  it  makes 
compliance  with  the  act,  even  though  under  such  system  it  refuses  trans- 
fers at  some  points. 

Id 

But  when  it  is  not  alleged  or  proved  by  the  railway  that  the  passenger 
was  actually  notified  before  he  began  his  journey,  or  that  means  were 
adopted  to  give  him  notice  that  a  transfer  would  not  be  given  on  a  par- 
ticular intersecting  route,  but  would  be  given  on  another  equally  avail- 
able, the  company  is  liable  for  the  penalty. 

Holmes  v.  Interurban  St.  Ry.  Co.,  92  N.  Y.  Supp.  57. 
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boarded  a  west-bound  car  of  the  Twenty-Third  Street  Line  at  or 
near  Fifth  avenue,  with  the  purpose  of  going  to  Fifty-Eighth 
street  and  Sixth  avenue.  The  husband  paid  the  fares  of  both, 
and  asked  for  transfers  for  both  to  the  Sixth  Avenue  Line,  which 
would  take  them  to  their  destination.  The  transfers  were  refused 
by  the  defendant's  agent,  whereupon  the  plaintiff  and  her  hus- 
band alighted  from  the  car  at  Sixth  avenue,  and  boarded  a  north- 
bound Sixth  avenue  car,  where  the  husband  again  paid  fares  for 
both.  It  is  conceded  that  the  defendant  operated,  under  various 
leases,  the  lines  in  question,  over  the  entire  route  over  which  the 
plaintiff  traveled.  The  point  is  raised  by  the  appellant  that  the 
plaintiff  was  not  a  passenger  paying  a  fare  within  the  language 
of  section  104  of  the  railroad  act  (Laws  1892,  p.  1406,  c.  676), 
nor  was  she  in  any  wise  an  "aggrieved  party"  entitling  her  to 

Street  Railway  Transfer  Tickets,— Continued. 


c  Actions  for  penally. 

Only  one  penalty  can  be  recovered  under  section  104  of  the  Railroad 
Law  and  the  institution  of  an  action  therefor  must  be  regarded  as  a  waiver 
of  all  previous  penalties  incurred. 

Griffin  v.  Interurban  St  Ry.  Co.,  179  N.  Y.  438;  72  N.  E.  513. 

McLean  r.  Interurban  St.  Ry.  Co.,  103  App.  Div.  18;  9a  N.  Y.  Supp.  77. 

Bat  two  other  cases  hold  that  the  words  "for  every  refusal"  authorize 
the  recovery  of  cumulative  penalities. 

Topham  v.  Interurban  St.  R.  Co.,  06  App.  Div.  323;  89  N.  Y.  Supp.  208. 

Lux  v.  N.  Y.  City  Ry.  Co.,  45  Misc.  222;  92  N.  Y.  Supp.  109. 

An  infant,  who  is  refused  a  transfer,  may  sue  in  his  own  name  for 
die  penalty,  because  he  is  given  by  section  468  of  the  Code  of  Civil  Pro- 
cedure a  right  to  sue  when  he  "has  a  right  of  action." 

Fox  v.  Interurban  St.  Ry.  Co.,  42  Misc.  538;  86  N.  Y.  Supp.  64. 

His  father  or  natural  guardian  is  not  the  proper  party  to  bring  the 
action. 

Id 

The  argument  that  the  father  is  the  proper  party  because  he  would  be 
obliged  to  provide  the  second  fare,  as  a  necessary,  and  would  be  the  loser 
thereby  is  fallacious  for  the  following  reasons:  First.  The  paying  of  a 
carfare  ia  not  ipso  facto  a  necessary.  Secondly.  The  passenger  is  the 
"aggrieved  party"  within  the  meaning  of  the  law.    Thirdly.  The  payment 
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maintain  an  action  against  the  defendant  for  the  recovery  of  $50 
as  therein  prescribed.    The  language  of  section  104,  so  far  as  here 

applicable,  is: 

"Every  such  corporation  shall  upon  demand  and  without  extra  charge, 
give  to  each  passenger  paying  one  single  fare,  a  transfer  entitling  such 
passenger  to  one  continuous  trip  to  any  point  or  portion  of  any  railroad 
embraced  in  such  contract  »  *  *  For  every  refusal  to  comply  with  the 
requirements  of  this  section  the  corporation  so  refusing  shall  forfeit  fifty 
dollars  to  the  aggrieved  party." 

The  act  gives  to  "the  aggrieved  party"  2  cause  of  action  against 
the  corporation  offending  its  provisions.  We  'have  had  occasion 
to  hold  in  Fox  v.  Interurban  Street  Ry  Co.,  42  Misc.  538,  540,  86 
N.  Y.  Supp.  64,  that  the  "aggrieved  party"  within  the  meaning 
of  the  act  had  reference  to  the  "passenger"  previously  described 
in  the  same  section.     No  convincing  reason  is  presented  for  re- 

Street  Railway  Transfer  Tickets, — Continued. 

and  aceptance  of  the  fare  constitutes  a  contract  between  the  infant  and 
the  company. 

Id. 

A  person  rfding  foT  the  purpose  of  recovering  a  penalty  can  maiantain 
an  action  therefor. 

McLean  v.  Interurban  St.  Ry.  Co.,  87  N.  Y.  Supp.  135. 

The  right  of  boy  passengers  to  have  transfers  furnished  them  by  the 
conductor  is  not  affected  by  the  fact  that  they  were  indtdgingMn  sky- 
■kirking  on  the  car. 

Rosenberg  v.  Brooklyn  Heights  R.  Co.,  91  App.  Div.  580;  86  N.  Y.  Supp. 
871. 

The  penalty  is  one  "regulated  by  special  provision  of  few"  within  section 
1909  of  the  Code  of  Civil  Procedure,  making  it  m  sutSi  case  not  enforce- 
able by  an  assignee. 

Coyle  v.  Iwcrurban  St.  R.  Co.,  88  N.  Y.  Supp.  136- 

A  refusal  to  accept  a  valid  transfer  is  equivalent  to  a  refusal  to  give 
one  and  thereby  renders  the  company  liable  to  the  penalty. 

Harris  v.  Interurban  St  R.  Co.,  46  Misc.  242;  02  N.  Y.  Swpp.  4a. 

A  penalty  cannot  be  recovered,  where  it  appears  that  the  transfer  given 
to  a  passenger  was  not  honored  by  the  conductor  of  the  car  subsequently 
taken  and  there  is  no  evidence  that  he  took  the  proper  car,  or  that,  if  he 
had  taken  it,  the  transfer  would  have  been  refused 

Weinstein  v.  Interurban  St.  R.  Co.,  86  N.  Y.  Supp.  731. 

Where  there  are  two  lines  of  cars,  one  of  which  is  operated  by  defend- 
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vising  our  opinion.  It  is  admitted  that  the  plaintiff's  fare  was 
paid  to  the  defendant  on  the  Twenty-Third  street  car.  She 
thereby  became  a  "passenger"  on  said  car,  and  was  recognized  as 
such  by  the  defendant  from  the  fact  that  she  was  conveyed  with- 
out demur  on  said  car  upon  said  payment.  It  is  obvious  that  it 
was  wholly  immaterial  whether  plaintiff  paid  her  fare  personally 
or  through  her  husband.  The  payment  of  the  fare  constituted 
her  a  passenger  on  defendant's  car.  Being  a  passenger  under 
section  104,  she  was  entitled,  as  such  passenger,  "without  extra 
charge,"  to  a  "transfer  entitling"  her  "to  one  continuous  trip  to 
any  point  or  portion  of  any  railroad  embraced  in  the  contract"  or 
leases  under  which  it  is  conceded  the  defendant  was  operating 
both  lines  of  cars  in  question. 

Appellant  argues  that  the  words,  "each  passenger  paying  one 

Street  Railway  Transfer  Tickets,— Continued. 

ant,  running  along  the  street  and  over  die  same  tracks  M  the  point  where 
plaintiff  transferred,  it  will  not  be  assumed  in  the  absence  of  proof,  that 
the  car  boarded  by  him,  on  which  his  transfer  was  refused,  ran  over  the 
line  operated  by  defendant. 

Harris  v.  Interurban  St  R.  Co.,  46  Misc.  242;  02  N.  Y.  Supp.  42. 

An  answer  pleading  a  possible  alternative  route,  but  without  alleging  that 
transfers  were  issued  thereon,  is  insufficient  to  defeat  the  recovery  of  a 
penalty  fof  the  refusal  of  a  transfer  over  the  particular  route  selected 
by  the  passenger. 

Holmes  v.  Interurban  St.  R.  Co.,  92  N.  Y.  Supp.  57. 

The  fact  that  the  conductor  did  not  have  any  transfers  left  when  asked 
for  one  does  not  absolve  the  railway  from  liability  for  the  penally. 

Rosenberg  v.  Brooklyn  Heights  R.  Co.,  91  App.  Div.  580;  86  N.  Y.  Supp. 
871. 

In  such  an  emergency,  he  should,  upon  request,  give  the  passenger  a  slip 
stating  that  he  had  paid  his  fare,  or  make  an  oral  explanation  to  the  con- 
ductor of  the  approaching  car  for  which  a  transfer  was  desired. 

Id. 

d.  Actions  for  damages, 

It  is  not  the  duty  of  a  passenger  to  examine  the  transfer  given  him,  but 
be  has  a  right  to  assume  that  he  will  receive  the  proper  one. 
Moon  v.  Interurban  St  R.  Co.,  85  N.  Y.  Supp.  363. 
In  an  action  for  ejection,  where  it  appears  that  he  returned  to  the  same 
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single  fare,"  in  the  act,  forbids  the  plaintiff  in  this  case  from 
maintaining  this  action.  Such  a  construction  would  be  a  forced 
and  narrow  one,  and  not  justified  by  the  context  As  matter  of 
fact,  plaintiff  did  pay  her  fare,  through  'her  husband.  The  pay- 
ment of  the  fare  by  the  husband  was  either  as  plaintiff's  agent  or 
a  gift.  In  the  former  case  she  would,  by  the  strictest  interpreta- 
tion of  the  act,  be  the  person  who  paid  the  fare.  If  a  gift,  then 
the  delivery  of  her  fare  to  the  defendant  and  her  acceptance  by 
defendant  as  a  passenger  made  the  gift  to  her  complete,  so  as  to 
entitle  her  to  all  the  benefits  and  advantages  of  a  passenger  under 
the  act  as  though  plaintiff's  husband  had  given  her  five  cents  with 
which  to  pay  her  fare,  and  she  had  personally  handed  that  sum 
over  to  the  conductor  as  fare. 
Judgment  affirmed,  wim  costs.    AH  concur. 

Street  Railway  Transfer  Tickets, — Continued. 

car  and  paid  his  fare  and  his  counsel  on  the  trial  states  that  'he  limits  his 
claim  to  recover  for  breach  of  contract,  plaintiff  is  not  entitled  to  exem- 
plary damages. 

Id. 

And.  If  the  only  damages  proved  by  him  arising  out  of  the  mistake  of 
the  conductor  in  giving  him  the  wrong  transfer  is  the  extra,  five  cents  fare, 
his  recovery  should  be  limited  to  that  amount 

Id. 

A  passenger,  who,  upon  being  refused  a  transfer,  instead  of  leaving  the 
car  and  suing  for  the  penalty,  continues  thereon  to  the  end  of  the  line 
and  on  its  return  trip  refuses  to  pay  an  additional  fare,  can  recover  no 
damages  from  the  company  for  his  consequent  ejection  from  the  oar. 

Hoelljes  v.  Interurban  St.  R.  Co.,  43  Misc.  350;  87  N.  Y.  Supp.  133. 

e.  Leased  extensions. 

Section  104  of  the  Railroad  Law  is  not  limited  to  traffic  contracts  hut 
covers  the  case  of  a  lease  by  one  railway  of  the  lines  of  another  and  the 
lessee  is  liable  for  the  penalty  provided  upon  refusal  to  give  a  transfer. 

Topham  v.  Interurban  St  R.  Go.,  96  App.  Div.  323:  89  N.  Y.  Supp.  298. 

Griffin  v.  Interurban  St.  Ry.  Co.,  179  N.  Y.  438;  73  N.  E.  513. 

O'Reilly  v.  Brooklyn  Heights  R.  Co.,  179  N.  Y.  450;  7a  N.  E.  517. 

But  it  has  no  application  to  a  lease  made  prior  to  1891. 

Topham  v.  Interurban  St  R.  Co.,  96  App.  Div.  333;  89  N.  Y.  Supp. 
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LATUREN  v.  BOLTON  DRUG  CO.,  Limited. 

[. .  Misc.  . . ;  93  /V.  y.  Supp.  1035.] 

{Supreme  Court,  Trial  Term,  Kings  County.    May,  1905.) 

t.  Druggists— Negligence  in  Filling  Prescription— Evidence— Judicial 
Notice. 

A  prescription  given  by  a  physician  to  his  patient  called  for  "Elixir 
Pinus  Cornp.  aim  Heroin — ounces  4."  The  druggist  had  a  bottle  of 
"Elixir  Pinus  Compositus"  and  a  bottle  of  Heroin,  and,  on  consult- 
ing a  phamjthlet  issued  by  the  maker  of  the  Heroin  and  the  Elixir 
Pinus  Compositus,  he  found  that  such  manufacturer  also  put  up  a 
compound  known  as  'Elixir  Pinus  Compositus  with  Heroin,"  and  the 
formula  in  the  pamphlet  showed  that  the  proportion  of  Heroin  in  the 
Elixir  Pinus  Compositus  with  Heroin  was  1-24  of  a  grain  per  drachm, 
whereupon,  in  filling  the  prescription,  he  added  1-24  of  a  grain  of 
Heroin  to  each  drachm  of  Elixir  Pinus  Compositus.  Held,  that  the 
pharmacist  was  not  negligent  in  so  compounding  the  prescription. 

3.  Same— Poison— Judici a l  Notice. 

Judicial  notice  will  be  taken  of  the  fact  that  one-tenth  of  a  grain 
of  morphine,  taken  every  four  'hours:,  could  not  have  a  poisonous 
effect. 


Note.— Negligence  of  Druggists. 

a.  in  general.— 267. 

b.  Specific  cases.— 270. 
c  Practice. — 272. 


a.  In  general. 

The  right  to  recover  in  these  actions  rests  upon  and  has  its  foundation 
in  the  rule  of  liability  established  in  the  case  of  the  entire  class  of  profes- 
sional persons,  whose  work  or  employment  requires  special  knowledge 
or  skill. 

Under  this  rule  a  druggist  undertakes,  when  he  assumes  to  fill  a  pre- 
scription, that  he  possesses  (he  ordinary  skill  of  an  apothecary  and  that 
he  will  exercise  due  and  proper  care  and  skill  in  putting  up  the  medicine 
required. 
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Laturen  v.  Bolton  Drug.  Co.,  Limited.  [May. 

Action  by  Emma  F.  Laturen  against  the  Bolton  Drug  Com- 
pany, Limited,  for  damages  for  alleged  negligence  in  filling  a  phy- 
sician's prescription,  by  which  the  plaintiff  claims  to  have  been 
poisoned  with  morphine. 

Motion  for  a  new  trial  on  me  minutes,  the  court  having  dis- 
missed the  action  on  the  evidence  produced  by  the  plaintiff.  De- 
nied. 

Edmund  F.  Driggs,  for  plaintiff. 

Charles  C.  Nodal,  for  defendant 

Gaynor,  J.  The  charge  in  the  complaint  against  the  defend- 
ant is  negligence  by  its  pharmacist  in  filling  a  prescription  of  Dr. 
Cruikshank  for  the  plaintiff,  by  which  she  was  poisoned  by  an 
overdose  of  morphine  or  opium,  as  is  claimed. 

The  prescription  was  in  the  following  words,  viz. : 

"Elixir  Pinus  Comp.  cum  Heroin — ounces  4 — Merrills.  One 
teaspoonful  in  water  every  four  hours." 

The  pharmacist  saw  that  it  only  called  for  a  patent  medicine 

Negligence  op  Dbuggists, — Continued. 


The  degree  of  care  required  is  proportionate  to  the  gravity  of  the  injury 
that  would  naturally  result  from  a  want  of  care. 

The  failure  to  exercise  such  due  and  proper  care  is  the  ground,  and  the 
only  ground,  upon  which  a  plaintiff  can  recover  in  an  action  against  a 
druggist  for  negligence. 

Beckwith  v.  Oatman,  43  Hun,  265;  5  St.  Rep.  445. 

A  wholesale  druggist,  who  negligently  labels  a  deadly  poison  as  a  harm- 
less medkine  and  puts  it  so  labeled  upon  the  market,  is  liable  to  all  per- 
sons, who,  without  fault  on  their  part,  are  injured  by  using  k  as  such 
medicine  in  consequence  of  the  false  label. 

As  his  liability  arises,  not  out  of  any  contract  or  direct  privity  between 
him  and  the  person  injured,  but  out  of  the  duty  which  the  taw  imposes 
upon  him  to  avoid  acts  in  their  nature  dangerous  to  human  life,  he  is 
liable,  although  the  poisonous  drug  with  such  label  may  have  passed 
through  many  intermediate  sales  before  it  teaches  the  bands  of  the  per- 
son injured. 
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put  up  and  sold  in  bottles  by  Merrell  (at  Cincinnati).  It  did 
not  call  for  an  original  bottle  of  the  medicine,  but  for  a  smaller 
quantity  in  a  four-ounce  vial. 

There  was  a  bottle  in  stock,  the  printed  label  thereon  bearing 
the  name,  "Elixir  Pinus  Compositus,"  which  the  prescription 
called  for,  and  that  being  the  name  under  which  the  medicine  was 
advertised  and  sold.  But  the  pharmacist  saw  that  the  doctor's 
prescription  had,  after  the  name  of  the  said  elixir  (as  we  have 
seen),  the  addition  of  two  words,  "cum  Heroin,"  which  is  Latin 
for  "with"  Heroin. 

These  two  words  were  not  on  the  label  of  the  bottle.  The 
pharmacist  therefore  looked  into  the  pamphlet  advertisement  of 
MerreU's  patent  medicines,  which  he  had  in  the  store,  and  found 
that  Merrell  also  put  up  the  said  "Elixir  Pinus  Compositus"  in 
the  same  bottles  with  the  same  name  on  the  label,  but  with  the 
additional  two  words  under  it  on  the  label,  "with  Heroin,"  not 
"cum  Heroin." 

The  formula  given  by  the  pamphlet  also  showed  that  the 
amount  or  proportion  of  Heroin  was  1-24  of  a  grain  to  the 
drachm  or  teaspoonful  dose.  The  pharmicist  therefore  in  order 
to  fill  the  requirement  of  the  words  "cum  Heroin"  in  the  doc- 

Negligence  of  Druggists, — Continued. 

Thomas  v.  Winchester,  6  N.  Y.  397. 

Granting  that  a  druggist,  by  omitting  to  properly  label  a  poison,  is 
guilty  of  a  misdemeanor  punishable  by  the  criminal  law,  that  fact  does 
not  render  him  liable  in  damages  to  the  customer  injured,  if  he  fairly  and 
fully  warned  him  of  all,  and  more  than  could  have  been  made  known  by 
the  required  label. 

Wohlfahrt  v.  Beckert,  92  N.  Y.  490. 

But  if  the  druggist  fails  to  warn  the  purchaser  of  the  character  of  a 
poisonous  medicine  and  to  give  accurate  information  as  to  the  quantity 
which  may  be  safely  taken,  such  omission  is  negligence,  for  the  results 
of  which  he  is  liable  both  at  common  law  and  by  force  of  the  statute. 

Id 

When  a  doctor  testifies  that  another  party,  who  had  taken  medicine  pre- 
pared from  the  same  jar,  had  symptoms  similar  to  those  of  deceased,  as 
to  which  he  had  'had  a  conversation  with  the  druggist  before  the  prescrip- 
tion waa  filled  for  the  deceased,  it  is  a  question  for  the  jury  whether  the 
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tor's  prescription,  added  the  said  1-24  of  a  grain  of  Heroin  to 
the  dose,  and  thereby  literally  filled  the  prescription,  which,  as 
we  have  seen,  called  for  "Elixir  Pinus  Comp.,"  with  the  added 
two  words,  "cum  Heroin"  (with  Heroin). 

There  was  plainly  no  negligence  in  this.  The  prescription  was 
none  too  careful ;  it  did  not  even  correctly  follow  the  words  of 
the  label  of  the  patent  medicine  bottle  it  was  to  be  filled  from ;  but 
it  was  intelligently  read  and  filled. 

It  is  claimed,  however,  that  there  was  a  negligent  oversight  by 
the  pharmacist,  in  that  he  let  in  one  ingredient  too  many. 

The  pharmacist  properly  added  1-24  grain  of  Heroin  for 
each  dose,  but  it  is  claimed  that  he  negligently  left  in  1-16  of  a 
grain  of  morphine  acetate  for  each  dose. 

And  that  came  about  as  follows: 

By  the  formula  printed  on  the  bottle  label  the  said  "Elixir  Pinus 
Compositus"  is  shown  to  consist  of  nine  separate  drugs  in  cer- 
tain proportions,  the  seventh  being  the  said  "morphine  acetate, 
I- 1 6  gr." 

By  the  formula  printed  on  the  label  of  the  bottle  of  the  other 
mixture,  i.  e.,  of  the  said  "Elixir  Pinus  Compositus,  with  Heroin," 
it  is  shown  to  consist  also  of  nine  separate  drugs  in  certain  pro- 

Neclicence  of  Druggists, — Continued. 

dr.iggist  Should  have  used  again  without  an  examination  the  same  medi- 
cine, which  a  simple  process  would  have  shown  to  bo  not  the  harmless 
drug  it  was  taken  for. 
Minner  v.  Scherpich,  5  St  Rep.  851. 

b.  Specific  cases. 

A  druggist  is  liable  for  the  negligence  of  his  clerk  in  giving,  on  a  re- 
quest for  ten  grains  of  quinine,  a  package  labeled  "Quinine,"  which  con- 
tained morphine,  which  caused  the  death  of  the  customer. 

Mundt  v.  Glokner,  3  Ann.  Cas.  383;  20  Misc.  63;  44  N.  V.  Supp.  43a 

By  evidence  that  strychnine  was  used  in  place  of  mono-bromide  of 
camphor,  called  for  by  the  prescription,  without  some  satisfactory  ex- 
planation, the  proof  of  negligence  on  the  part  of  the  druggist  is  established. 

Mirmer  v.  Scherpich,  5  St.  Rep.  851. 

In  an  action  by  a  husband  to  recover  damages  from  a  druggist  for  seU- 
ing  him  carbolic  acid  for  chloroform  liniment,  whereby  fab  wife's  body 
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portions.  They  are  the  very  same  as  those  on  the  label  of  the 
bottle  of  the  "Elixir  Pinus  Compositus,"  except  that  the  seventh, 
morphine  acetate  (1-16  gr.),  is  omitted  and  Heroin  (1-24  gr.) 
is  substituted  in  its  place. 

The  pharmacist,  however,  added  the  1-24  grain  of  Heroin  the 
dose  to  the  bottled  "Elixir  Pinus  Compositus,"  which  contained 
the  1-16  grain  of  morphine  acetate  to  the  dose,  as  we  have  seen ; 
whereas  if  the  prescription  had  been  filled  from  a  bottle  labelled 
"Elixir  Pinus  Compositus,  with  Heroin,"  the  1-16  grain  of  mor- 
phine acetate  would  not  have  been  it,  as  it  is  omitted  from  that 
bottle,  as  we  have  seen. 

The  question  therefore  arose  whether  if  it  be  conceded  that 
this  was  a  negligent  oversight  by  the  pharmacist,  the  plaintiff 
could  'have  been  poisoned  by  it. 

Heroin  is  a  preparation  of  morphine,  as  is  also  morphine  ace- 
tate ;  so  that  the  two  together  in  the  prescription  made  more  mor- 
phine to  the  dose  than  if  the  1-24  of  a  grain  of  heroin  only  had 
been  in  it. 

But  die  uncontradicted  evidence  in  the  case  is  that  both  com- 
bined would  make  only  1-10  of  a  grain  of  morphine  to  the  dose. 

And  there  was  no  evidence  whatever  in  the  case  that  1-10  of 

Negligence  or  Druggists,— Continued 

was  burned,  when  the  only  direct  testimony  of  the  occurrence  is  that 
of  the  plaintiff  and  his  wife,  it  is  error  to  exclude,  as  immaterial,  ques- 
tions, affecting  her  credibility,  as  to  whether  she  had  not  been  drinking 
and  was  not  at  the  time  of  Are  accident  so  omder  the  influence  of  liquor 
as  not  to  know  what  she  was  doing. 

McVeigh  v.  Gentry,  72  App.  Div.  508;  76  N.  Y.  Supp.  535. 

A  wholesale  druggist,  in  an  action  for  his  negligence  in  labeling  as  ex- 
tract of  dandelion  a  jar  of  extract  of  belladonna  prepared  by  his  agent, 
cannot  set  up  as  a  defense  that  the  retailer  sold  the  contents  of  the  jar 
as  and  for  what  it  was  represented  to  be  by  its  label. 

Thomas  v.  Winchester,  6  N.  Y.  397- 

Where  it  appears  that  plaintiff,  advised  by  a  friend  to  take  a  small  wine 
glass  of  a  comparatively  harmless  preparation  known  as  "black  draught," 
asked,  according  to  the  testimony  of  the  drug  clerk,  for  ten  cents  worth  of 
black  drops,  which  defendant  told  him  was  a  poison  and  advised  him  to 
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a  grain  of  morphine  in  a  dose  taken  every  four  hours  could  cause 
morphine  poisoning.  On  the  contrary,  the  uncontradicted  evi- 
dence is  that  it  could  not  do  so,  but  that  1-5  of  a  grain  increased 
to  1-4  of  a  grain  every  hour  would  be  usual  and  entirely  safe; 
whereas  the  plaintiff's  dose  was  only  1-10  of  a  grain  every  four 
hours,  and  she  took  only  four  doses.  When  we  consider  that 
morphine  is  not  a  cumulative  poison,  but  that  no  effects  of  a  dose 
of  1-10  of  a  grain  or  even  of  a  much  larger  dose,  would  remain 
in  four  hours  after  it  was  taken,  we  perceive  the  entire  lack  of 
foundation  to  (he  claim  put  forward  for  this  plaintiff  that  she 
was  poisoned  by  morphine. 

On  this  state  of  the  evidence,  it  did  not  seem  to  me  that  there 
was  any  evidence  on  which  the  jury  could  be  permitted  to  find 
that  the  plaintiff  was  poisoned  by  an  overdose  of  morphine,  and  I 
therefore  dismissed  the  case.    It  was  not  for  the  jury  to  guess; 
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take  another  preparation,  but  he  refused,  and  he  was  given,  with  the  in- 
formation that  he  should  only  take  ten  or  twelve  drops  for  a  dose,  two 
drachms  of  the  medicine  asked  for  in  a  bottle  labeled  "black  drops,"  but 
without  anything  to  indicate  the  dose  or  that  it  was  a  poison,  and  he 
drank  almost  all  of  the  medicine  and  died  in  consequence,  a  verdict  for 
defendant  is  properly  directed,  if  the  evidence  of  the  derk  is  to  be  taken 
as  the  truth,  but,  since  the  jury  are  at  liberty,  under  die  circumstances, 
to  disbelieve  such  testimony,  as  the  witness  is  interested,  have  violated 
the  law  by  omitting  the  prescribed  label,  the  question  as  to  whether  the 
warning  testified  to  was  in  fact  given  should  be  submitted  to  the  jury. 

Wohlfahrt  v.  Beckert,  9a  N.  Y.  450. 

c.  Practice. 

In  an  action  against  a  druggist  for  incorrectly  filling  a  prescription,  neg- 
ligence or  want  of  skill  on  his  part  must  be  alleged  in  the  complaint  and 
proved  upon  the  trial. 

Beckwith  v.  Oatman,  43  Hun,  265 ;  5  St.  Rep.  445. 

No  negligence  is  alleged  in  a  complaint  as  follows: 

"That  defendant  by  his  clerk  in  charge  of  said  drug  store,  undertook  to 
put  up  said  prescription;  that,  in  fact,  other  drugs  and  medicines  were 
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the  fact  had  to  be  proved.  I  would  now  grant  a  new  trial  and 
send  the  case  to  a  jury  did  I  not  remain  of  the  same  opinion. 
Moreover,  I  believe  that  a  court  may  take  judicial  notice  of  the 
scientific  fact  that  1-10  of  a  grain  of  morphine  taken  every  four 
hours  could  not  have  poisoned  the  plaintiff. 

It  is  very  evident  that  the  names  on  the  two  bottles  are,  taken 
together,  very  misleading.  The  name  "Elixir  Pinus  Compisi- 
tus  with  Heroin"  is  obviously  wrong,  for  the  contents  of  the  bot- 
tle are  in  fact  "Elixir  Pinus  Compositus"  not  merely  "with" 
Heroin,  hut  also  "without"  morphine  acetate.  For  this  reason  the 
doctor's  prescription  was  negligent.  It  should  have  unmistak- 
ably distinguished  between  the  two  bottles  since  the  names  on  their 
labels  did  not. 

My  attention  is  called  to  the  fact  that  the  doctor  has  pub- 
lished in  a  medical  journal  and  otherwise  the  false  and  invented 

Negligence  of  Druggists,— Continued. 

compounded  and  put  up  for  plaintiff  by  defendant,  materially  differing 
from  those  which  plaintiff  applied  for. 

That  the  medicine  thus  compounded  by  defendant  did  not  cure  plaintiff 
of  the  bronchitis  of  which  she  was  then  suffering,  and  for  which  medicine 
was  prescribed  by  said  physician,  and  did  not  help  said  disease  of  bron- 
chitis, but  that  said  drugs  and  medicines  did  plaintiff  great  bodily  harm, 
etc.,  to  the  damage  of  plaintiff  of  $5,000. 

That  if  the  drugs  and  medicines  prescribed  had  been  given  and  sold 
to  fhc  plaintiff,  die  plaintiff's  health  would  have  been  benefited  thereby, 
and  that  by  reason  of  their  being  other  and  different  and  dangerous, 
harmful  and  poisonous  drugs  and  medicines,  the  plaintiff  was  injured  as 
aforesaid  in  the  sum  of  $5 /mo." 
•Id. 

The  defendants  are  entitled  to  have  the  causes  of  action  separated  in 
such  manner  as  to  raise  the  question  of  misjoinder  or  sufficiency  by  de- 
murrer, in  an  action  brought  against  two  of  them  as  druggists  and  the 
other  as  a  physician,  when  the  allegation  of  the  complaint  is  that  a  named 
defendant  was  employed  as  a  physician,  and  that  the  defendants  prescribed, 
prepared,  compounded,  and  furnished  a  certain  medical  preparation  or 
medicine  to  be  administered  to  the  deceased,  and  which  was  by  the  direc- 
tion of  the  defendants  administered  to  the  deceased,  and  that  the  defend 

18 
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statement  that  it  was  decided  in  this  case  that  a  pharmacist  may 
change  a  doctor's  prescription,  or  substitute  some  other  medicine 
than  that  it  calls  for,  without  liability.  I  regret  to  feel  obliged  to 
say  that  he  is  so  well  known  in  our  courts,  where  he  has  been  for 
many  years  connected  with  litigations  of  an  unsavory  character, 
to  say  the  least,  that  no  notice  needs  to  be  taken  of  his  false  state- 
ment so  far  as  the  legal  profession  is  concerned,  and  I  under- 
stand that  to  be  so  of  the  medical  profession  also.  But,  lest  any 
drug  clerk  may  be  misled  by  such  false  statement  to  the  danger 
of  others,  it  seems  proper  that  I  say  that  not  only  was  no  such 
thing  said  or  decided,  but  it  was  not  presented  or  even  mooted. 
Where  would  counsel  be  found  to  present  and  argue  such  an 
absurd  proposition? 
The  motion  is  denied. 
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ants  so  negligently  prescribed,  prepared  and  compounded  such  medicine  as 
to  mix  therewith  a  certain  deadly  poison,  unknown  to  either  deceased  or  his 
parents,  and  defendants,  knowing  that  such  medicine  was  to  be  adminis- 
tered to  an  infant  of  tender  years,  did  carelessly,  negligently,  and  wrong- 
fully prepare  a  certain  mixture  containing  a  deadly  poison,  fatal  to  human 
life,  and  did  negligently  and  wrongfully  direct,  order,  and  prescribe  that 
the  same  be  administered  to  aaid  deceased. 

Colin  v.  Jarecky,  90  Hun,  366;  70  St  Rep.  601 ;  35  N.  Y.  Supp.  935. 

It  is  reversible  error  for  the  judge  to  give  the  case  to  the  jury  solely 
upon  the  question  whether  or  not  the  prescription  in  question  was  cor- 
rectly put  up  and  to  charge  that,  if  the  same  was  not  correctly  filled,  the 
plaintiff,  if  injured  by  taking  said  medicine  as  compounded,  is  entitled  to 
recover,  since  actual  negligence  is  a  necessary  element  in  the  liability  where 
a  mistake  has  occurred  and  by  such  charge  the  question  of  want  of  skill 
or  negligence  of  the  defendant's  clerk,  upon  which  plaintiffs  right  to  re- 
cover wholly  depends,  is  taken  away  from  the  jury. 

Beckwkh  v.  Oatman,  43  Hun,  365;  5  St  Rep.  445. 

The  municipal  court  of  the  city  of  New  York  has  jurisdiction  of  an 
action  by  a  husband  against  a  druggist  for  selling  carbohc  arid,  instead 
of  a  liniment,  whereby  his  vife,  being  injured,  is  incapacitated  to  perform 
tier  customary  duties  as  a  housewife. 

McVeigh  v.  Gentry,  72  App.  Div.  598;  76  N.  Y.  Supp.  535. 
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TOMPKINS  v.  THOMPSON  ex  al. 


[. .  Misc.  . . ;  93  N.  Y.  Supp.  107a] 

{Supreme  Cowl,  Special  Term,  Westchester  County.     May,  1905.) 

1.  Deeds — Delivery— Vesting  of  Title. 

Where  a  deed  is  delivered  to  a  third  party,  to  be  delivered  to  the 
grantee  on  the  death  of  the  grantor,  no  title  passes  until  final  delivery 
to  the  grantee;  but  the  tide  is  then  deemed,  by  relation  bade,  to  have 
vested  at  the  delivery  by  the  grantor  to  the  third  party,  in  respect 
of  all  intervening  rights. 

a.  Same— Revocation  or  Conveyance. 

A  grantor  who  delivers  a  deed  to  a  third  party,  to  be  delivered  to 
the  granite  upon  the  grantor's  death,  cannot  change  his  purpose  and 
revoke  the  conveyance. 


Note.—  Delivery  of  Dud  after  Death  of  Grantor. 

a.  In  general.— 27$. 

b.  Specific  cases.— 277. 


a.  In  general. 


A  delivery  after  the  grantor's  death  b  no  delivery  and  nothing  passes 
by  (he  deed,  if  it  is  not  actually  delivered  by  the  grantor  during  his  life. 

Jackson  v.  Leek,  13  Wend  105. 

Osterhout  v.  Shoemaker,  3  Hill,  513. 

But  a  deed  may  be  delivered  by  way  of  escrow  to  a  third  party,  to  be 
handed  to  the  grantee  after  the  death  of  the  grantor. 

Nottbeck  v.  Wilks,  4  Abb.  315. 

Goodell  v.  Pierce,  2  Hill,  659. 

The  delivery  by  such  third  party,  as  directed,  after  the  grantor's  death, 
is  sufficient  to  vest  the  title  in  the  grantee. 

Campbell  v.  Morgan,  68  Hun,  400;  53  St  Rep.648;  23  N.  Y.  Supp.  1001. 

And  the  title  vests  in  the  grantee  as  of  the  time  of  the  original  delivery 
to  such   third  party. 

Ranken  v.  Donovan,  46  App.  Div.  225;  61  N.  Y.  Supp.  54a. 

Hathaway  v.  Payne,  34  N.  Y.  02. 
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Suit  by  George  B.  Tompkins  against  Farrington  H,  Thompson 
and  others  to  compel  the  delivery  of  a  deed.  Judgment  for 
plaintiff. 

The  plaintiff's  deceased  wife  executed  a  deed  of  conveyance  to  him  of 
land  without  valuable  consideration,  and  delivered  the  same  to  the  de- 
fendant Thompson  with  instructions  to  hold  it  until  her  death  and  then 
deliver  it  to  her  husband,  unless  she  directed  in  writing  that  it  be  so  de- 
livered in  her  lifetime.  The  said  Thompson  is  an  attorney,  and  the  wife 
and  husband  went  to  him  together  and  told  him  that  the  conveyance  was 
to  be  made  and  the  deed  deposited  with  him  as  aforesaid.  Afterwards 
the  wife  made  the  deed  and  delivered  it  to  him.  Afterwards  she  notified 
him  that  she  revoked  the  conveyance  and  demanded  the  deed  back  and 
notified  him  not  to  deliver  it.    He  retained  the  deed,  but  now  refuses  to 


David  Verplank,  for  plaintiff. 
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And  such  conveyance  takes  precedence  over  a  subsequent  devise  of  the 
same  property  by  the  grantor. 

Ranken  v.  Donovan,  46  App.  Div.  235;  61  N.  Y.  Supp.  543. 

A  direction  to  the  scrivener  to  take  and  keep  the  deeds  in  his  posses- 
sion until  the  grantor's  death  and  to  then  deliver  them  to  the  grantees 
does  not  deprive  the  grantor  of  the  power  to  withdraw  and  alter  the  deeds 
at  pleasure,  although  they  have  been  delivered  to  the  grantees  and  re- 
corded. 

Bettinger  v.  Van  Alstine,  79  Hun,  517;  61  St  Rep.  591;  29  N.  Y.  Supp. 

904. 

If  either  of  the  parties  dies  before  the  performance  of  the  condition,  or 
the  happening  of  the  contingency,  upon  which  the  deed  is  to  be  delivered 
to  the  grantee,  and  the  specified  condition,  or  contingency,  is  afterwards 
performed,  or  happens,  She  deed  avails  and  takes  effect  by  the  first  deliv- 
ery to  the  custodian,  which  is  valid  and  vests  the  title  on  the  performance, 
or  happening,  of  the  condition,  or  contingency. 


Hunter  v.  Hunter,  17  Barb.  25. 
Ruggles  v.  Lawson,   13  Johns.  385. 
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Digney  &  Horton,  for  defendants. 

Gavnob,  /.  By  the  delivery  of  the  deed  to  the  defendant 
Thompson  by  the  deceased  wife  of  the  plaintiff  with  instructions 
to  deliver  it  to  the  plaintiff  on  her  death,  no  present  title  passed  to 
the  plaintiff ;  for  in  such  a  case  title  does  not  pass  until  the  final 
delivery,  although  it  is  then  deemed  hy  relation  back  to  have 
vested  at  the  first  delivery,  in  respeot  of  all  intervening  rights. 
Hathaway  v.  Payne,  34  N.  Y.  92;  3  Wash.  Real  Prop.  bk.  3,  4, 
section  2,  subd.  40,  et  seq. 

Was  the  grantor  therefore  free  to  change  her  purpose  and  re- 
voke the  conveyance?  The  law  is  to  the  contrary,  for  the  grant 
itself  was  complete,  as  the  above  authorities  show.  It  was  only 
the  time  of  vesting  that  was  postponed. 

Judgment  for  the  plaintiff. 

Delivery  or  Deed  after  Death  of  Grantor,— Continued. 

b.  Specific  cotes. 

If  a  duly  executed  deed  is  retained  by  the  grantor,  with  the  consent  of 
the  grantee,  until  payment  of  the  consideration,  and  before  such  payment 
the  grantor  dies,  having  devised  the  premises,  and  the  deed  is  found  among 
his  papers,  there  is  no  actual  delivery  or  acceptance,  so  as  to  pass  the 
estate  to  the  grantee. 

Jackson  v.  Dunlap,  I  Johns.  Cas.  114. 

An  administrator  cannot  maintain  an  action  to  set  aside  as  fraudulent 
as  against  creditors  a  deed,  not  delivered  by  his  intestate  during  his  ■ 
life,  as  the  statutory  lien  of  creditors  on  his  realty,  attaching  immediately 
upon  his  death,  cannot  be  impaired  by  the  subsequent  delivery  and  such 
deed  constitutes  no  obstacle  whatever  to  the  enforcement  of  their  debts 
in  the  usual  and  ordinary  course  of  administration. 

Rosseau  v.  Bleau,  131  N.  Y.  177;  42  St.  Rep.  871;  30  N.  E.  52. 

Where  a  deed  is  attested  by  the  witnesses  under  a  clause  stating  that  it 
was  sealed  and  delivered  in  their  presence,  but  the  grantee  was  not  pres- 
ent at  its  execution  and  remained  ignorant  of  its  existence  until  long 
after  the  grantor's  death,  and  the  grantor  continually  remained  in  pos- 
session until  his  death,  when  the  deed  was  found  among  his  papers,  such 
deed  is  inoperative,  as  no  delivery  can  be  presumed  or  inferred  from  these 
facts. 
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Fisher  v.  Hall,  41  N.  Y.  416. 

A  valid  delivery  is  shown,  where  it  appears  that  the  grantor,  while  in 
poor  health,  executed  a  deed  to  the  trustees  of  a  church,  which  was  de- 
livered with  her  will  in  a  sealed  envelope,  indorsed  with  a  direction  to 
present  the  papers  at  her  death,  unless  recalled,  to  a  trustee  of  the 
church,  and  that  before  her  death  she  recalled  the  papers,  but  without 
opening  the  envelope,  during  her  last  illness,  from  which  she  did  not 
expect  to  recover,  she  requested  a  person  to  get  the  papers  and  deliver 
them  to  a  trustee  of  the  church,  whicli  was  done. 

Wilcox  v.  First  M.  E.  Church,  104  App.  Div.  576;  93  N.  Y.  Supp.  423. 

Where  an  aged  lady,  expecting  to  die  of  her  then  sickness,  handed  a  deed 
to  a  third  party,  with  instructions  to  deliver  it  after  her  death,  stating 
at  the  same  time  that,  if  she  recovered  she  intended  to  retain  control 
of  the  property  during  her  life,  and  she  recovered,  received  back  the 
deed  and  never  delivered  it  to  the  grantee,  but  the  latter  obtained  possession 
of  it  after  the  grantor's  death,  such  deed  is  inoperative  for  want  of  a  de- 
Jacobs  v.  Alexander,  19  Barb.  243. 

An  instrument  executed  under  seal  and  acknowledged,  whereby  the  own- 
er, for  a  good  consideration,  gives,  bequeaths  and  conveys  to  his  daughter, 
to  have  and  to  hold  for  her  own  personal  use  and  to  dispose  of  in  such 
manner  and  time  as  she  may  please,  certain  realty,  sufficiently  described, 
which  instrument  is  to  take  effect  on  the  maker's  death  and  is  given  to  a 
third  person  for  delivery  at  that  time,  is  a  deed  and  not  a  will  and  conveys 
to  the  grantee  a  good  title,  which  a  purchaser  is  bound  to  accept 

Campbell  v.  Morgan,  63  Hun,  490;  52  St.  Rep.  648;  22  N.  Y.  Supp.  1001. 

A  deed,  drawn  up  by  the  grantor,  subsequently  to  his  will,  devising  four 
equal  adjoining  lots  to  his  four  granddaughters,  in  common,  for  life,  con- 
veying one  of  the  lots  to  one  of  the  devisees,  to  be  delivered  upon  his 
death,  to  the  description  in  which  is  added  the  statement  that  said  lot 
is  a  part  of  the  property  mentioned  in  the  devise,  has  the  legal  effect  of 
altering  the  previous  devise,  so  as  to  give,  absolutely  and  beyond  recall 
and  without  limitation,  said  lot  to  the  grantee  and  the  three  remaining 
lots,  subject  to  revocation,  jointly  and  in  a  qualified  manner,  to  the  other 
three  devisees. 

Nottbeck  v.  Witks,  4  Abb.  315. 

Where  a  grantor,  for  the  purpose  of  dividing  his  estate,  delivers,  with 
the  knowledge  and  consent  of  the  grantees,  to  a  third  party,  vflth  instruc- 
tions to  record  and  keep  possession  of  until  the  grantor's  death,  several 
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deeds  containing  clauses  that  the  grantees  shall  not  have  possession  until 
after  the  grantor's  death,  such  delivery  vests  title  in  the  grantees  so  that 
the  property  so  conveyed  will  pass  under  the  will  of  one  of  them,  dying 
before  the  grantor. 

Tracy  v.  Snowden,  23  Week.  Dig.  41. 

The  grantee's  quit  claim  deed,  executed  intermediate  the  leaving  of  the 
deed  to  him  with  a  third  person,  to  be  delivered  after  the  grantor's  death, 
but  not  before  unless  both  parties  call  for  it,  and  the  grantor's  death, 
though  importing  a  mere  conveyance  of  his  right  of  expectancy  as  son  of 
the  grantor,  will  pass  title  to  the  property  so  deeded  to  him. 

Tooley  v.  Dibble,  2  Hill,  ri+t. 

Where  a  deed  to  a  son  in  consideration  of  affection  is  handed  to  a  third 
person,  to  be  delivered  in  case  the  grantor  dies  before  making  his  will, 
which  is  done,  such  deed  is  valid  and  takes  effect  from  the  first  delivery. 

Ruggles  v.  Lawson,  13  Johns.  385. 

A  deed,  not  to  be  delivered  to  the  proposed  grantee  until  he  shall  at- 
tain a  certain  age,  does  not  become  inoperative  and  void  by  the  death 
of  one  of  the  grantors  previous  to  the  time  specified  for  its  delivery,  but 
the  title  may  be  perfected  by  a  delivery  of  the  deed  by  the  depositary  to 
the  grantee  after  he  attains  the  required  age. 

Hunter  v.  Hunter,  vj  Barb.  25. 

Where  the  assignee  of  a  judgment  executes  a  re-conveyance  of  the  real- 
ty bought  in  by  -him  on  its  sale  on  an  execution  upon  the  judgment  and 
delivers  the  deed  as  an  escrow,  to  be  delivered  to  the  judgment  debtor 
upon  payment  of  the  amount  due  on  account  of  the  judgment,  and  one  of 
the  heirs  of  the  grantor,  after  the  latter's  death,  settles  with  the  grantee 
and  delivers  die  deed  to  him,  the  delivery  is  valid  as  to  such  heir. 

Keirsted  v.  Avery,  4  Paige,  9. 

After  a  tender  to  and  refusal  by  the  grantee,  a  deed,  duly  executed  and 
acknowledged,  deposited  with  the  clerk  under  an  order  of  the  court  in  an 
action  for  the  specific  performance  of  a  land  contract  is  a  good  delivery 
in  escrow,  so  that  the  subsequent  death  of  the  grantor,  before  delivery  to 
the  grantee,  will  not  defeat  the  validity  of  the  deed. 

Webster  v.  Kings  County  Trust  Co.,  145  N.  Y.  275;  64  St  Rep.  698;  39 
N.  E.  064. 

Where  an  executor,  before  bringing  an  action  for  specific  performance, 
tenders  a  deed,  executed  under  an  imperative  power  of  sale,  which  is 
refused,  and  pending  appeal  dies,  such  deed  cannot  thereafter  be  delivered 
or  treated  as  delivered  with  the  effect  of  passing  the  title,  but  a  subse- 
quently appointed  administrator  witfi  the  will  annexed  can  make  and  de- 
liver a  deed  which  will  be  as  effectual  as  would  have  been  that  of  the  exe- 
cutor, had  he  survived. 

Mott  v.  Ackerman,  92  N.  Y.  539. 
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SMITH  v.  CAYUGA  LAKE  CEMENT  CO. 

[MS  App.  Div.  307;  93  N.  Y.  Supp.  959] 

(Supreme  Court,  Appellate  Division,  Third  Department.    May  3,  I90S-) 

1.  Justices— Appeai^-Reve»sai^-Co5TS — Stay. 

Code  Civ.  Proc  section  jyg,  provides  that,  when  costs  are  not  paid 
within  the  time  fixed  by  an  order,  all  proceedings  on  the  part  of  the 
party  required  to  pay  the  same  shall  be  stayed  until  payment  thereof. 
Held  that,  where  a  justice's  judgment  for  plaintiff  was  reversed  on 
appeal,  and  formal  judgment  entered  fixing  the  costs  on  reversal, 
and  permitting  execution  to  issue  for  their  collection,  but  the  costs 
were  not  imposed  .as  a  condition  to  the  granting  of  a  new  trial,  the 
determination  of  the  justice  that  proceedings  were  stayed  because  of 
plaintiff's  failure  to  pay  costs  of  reversal  was  erroneous. 

a.  Same — Statutes — Error  in  Fact. 

Code  Civ.  Proc.  section  3066,  provides  that  on  an  appeal  from  a  jus- 
tice, if  the  judgment  is  reversed  for  an  error  in  fact  not  affecting  the 
merits,  the  costs  of  the  appeal  are  in  the  discretion  of  the  Appellate 
Court,  but  an  error  of  law  requiring  a  reversal  entitles  the  successful 
party  to  costs.  Section  779  provides  that,  when  costs  are  not  paid  with- 
in the  time  fixed,  all  proceedings  on  the  part  of  the  party  required  to 

Note.— Review  of  Judgment  op  Justice  or  Peace  for  Euob  in  Fact. 

a.  Statute. — 280. 

b.  In  general— 382. 

c  Nonserviee  of  summons.— 284. 

d.  Other  errors  of  fact.-   285. 

e.  What  is  not  error  in  fact— 386. 

f.  Costs.— &J. 


In  a  case  where  the  appellant  is  not  entitled  to,  or  has  not  demanded, 
a  new  trial  in  the  appellate  court,  tahe  appeal  must  be  heard  upon  the  orig- 
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pay  the  same  -are  stayed  until  payment  thereof.  Held,  that  where, 
on  appeal  by  defendant  from  a  justice's  judgment,  a  reversal  was  bad, 
and  a  new  trial  directed  before  another  justice,  the  erroneous  deter- 
mination of  such  justice  that  plaintiff  was  stayed  until  payment  of 
the  costs  of  reversal  was  not  an  "error  in  fact,"  within  section  3066, 
but  an  error  of  law,  and  on  appeal  by  plaintiff,  he  being  successful, 
he  was  entitled  to  costs  as  of  right 

Appeal  from  Special  Term,  Tompkins  County. 

Action  by  Fannie  J.  Smith  against  the  Cayuga  Lake  Cement 
Company.  From  an  order  reversing  a  judgment  of  a  justice, 
plaintiff  appeals.    Modified  and  affirmed. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

Bert  T.  Baker,  for  appellant. 

Mynderse  Van  Cleef  (£.  H.  Bostwick,  of  counsel),  for  re- 
spondent. 

Houghton,  J.  The  plaintiff  brought  action  in  Justice's  Court, 
and  recovered  judgment  against  the  defendant.  On  appeal  to 
the  County  Court  the  judgment  was  reversed  as  against  the 
weight  of  evidence,  with  costs  against  plaintiff,  and  a  new  trial 

Review  or  Judgment  of  Justice  or  Peace  foe  Eehor  in  FAcx.-^ontinued. 

inal  papers,  or  a  certified  copy  thereof.  The  appellate  court  must  render 
judgment  according  to  the  justice  of  the  case,  without  regard  to  techni- 
cal errors  or  defects  which  do  not  affect  the  merits.  It  may  affirm  or  re- 
verse the  judgment  of  the  justice,  in  whole  or  in  part,  and  as  to  any  or  all 
of  the  parties,  and  for  errors  of  law  or  of  fact 

Section  3063,  Code  of  Civil  Procedure. 

Where  an  appeal  is  founded  upon  an  error  in  fact  in  the  proceedings, 
not  affecting  the  merits  of  the  action,  and  not  within  the  knowledge  of 
the  justice,  the  court  may  determine  the  matter  upon  affidavits ;  or,  in 
its  discretion,  upon  the  examination  of  witnesses;  or  in  both  methods. 

Section  3"57-  Id- 
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was  directed  to  be  had  before  a  designated  justice  on  a  day  speci- 
fied. The  parties  appeared  in  accordance  with  such  direction  for 
the  re-trial,  and  the  defendant  objected  to  the  plaintiff  being- 
heard,  on.  the  ground  that  he  had  not  paid  the  costs  of  reversal 
and  was'  therefore  stayed.  The  justice  sustained  the  objection, 
and-  rendered  judgment  dismissing  the  complaint.  From  this 
judgment  the  plaintiff  appealed  to  the  County  Court,  and  the 
judgment  was  reversed,  but  without  costs.  It  is  from  that  part 
of  the  order  of  reversal  denying  costs  that  plaintiff  now  appeals. 

The  ground  upon  which  costs  were  denied  by  the  County  Court 
was  that  the  error  was  one  in  fact,  not  affecting  the  merits,  and 
therefore  brought  the  allowance  of  costs  within  its  discretion. 
It  is  quite  apparent  that  the  error  committed  by  the  justice  in 
holding  that  the  plaintiff  was  stayed  for  nonpayment  of  costs, 
and  because  of  which  he  dismissed  plaintiff's  complaint,  was  not 
one  of  the  "errors  in  fact"  contemplated  by  section  3066  of  the 
Code  of  Civil  Procedure,  which  permits  the  County  Court,  when 
reversal  is  upon  such  ground,  to  give  or  withhold  costs.  The 
words  "error  in  fact,"  as  used  in  the  Code  (sections  3057,  3066), 
have  reference  to  some  occurrence  which  affects  the  validity  of 
the  trial,  such  as  service  of  process  by  one  not  authorized,  in- 
fancy of  a  party  for  whom  no  guardian  ad  litem  had  been  ap- 
pointed, relationship  of  the  justice,  misconduct  of  the  jury,  and 

or  Justice  of  Pbacb  for  Ehkoh  in  Fact, — Continued. 


b.  In  general. 

The  term  "error  of  fact"  has  a  distinct  and  well-settled  legal  n 
It  does  not  refer  to  any  error  or  mistake  of  the  jury  in  finding  the  facts; 
they  were  never  the  subject  of  a  writ  of  error. 

Adsit  v.  Wilson,  7  How.  Pr.  64. 

Kasson  v.  Mills,  8  How.  Pr.  377. 

Biglow  v.  Sanders,  22  Barb.  147. 

It  means  such  facts  as  affect  the  regularity  and  validity  of  the  proceed- 
ings on  the  record  and  still  do  not  appear  on  it,  such  as  relate  to  some 
incapacity  of  a  party,  as  death,  or  infancy,  or  some  irregularity  in  the 
service  of  process,  or  misconduct  of  the  jury. 
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the  like.  Fitch  v.  Devlin,  15  Barb.  47;  Rose  v.  Smith,  4  Cow. 
17;  15  Am.  Dec.  331 ;  Sammis  v.  Nassau  Light  &  Power  Co.,  91 
App.  Div.  7 ;  86  N.  Y.  Supp.  243.  They  have  no  reference  to  an 
erroneous  ruling,  or  finding  upon  the  evidence,  by  the  justice  or 
a  jury.  Adsit  v.  Wilson,  7  How.  Pr.  64;  Kasson  v.  Mills,  8  How. 
Pr-  377- 

The  payment  of  the  costs  of  the  first  reversal  were  not  imposed 
as  a  condition  for  the  granting  of  a  new  trial  before  another  jus- 
tice. A  formal  judgment  was  entered  fixing  their  amount,  and 
permitting  execution  to  issue  for  their  collection.  The  provi- 
sions of  section  779  of  the  Code  of  Civil  Procedure  respecting  a 
stay  for  nonpayment  of  certain  costs  did  not  apply. 

The  justice's  holding  that  plaintiff  was  stayed,  and  therefore 
dismissing  his  complaint  on  the  attempted  re-trial,  was  a  plain 
error  of  law,  which  required  a  reversal  for  the  legal  error  com- 
mitted. On  an  appeal  for  such  an  error,  the  County  Court  has 
no  discretion  with  respect  to  costs.  The  successful  party  is  en- 
titled to  costs  as  a  matter  of  right.    Code  Civ.  Proc.  sec.  3066. 

The  order  was  not  discretionary,  and  was  wrong,  and  should 
be  modified  by  reversing  that  part  which  dis  allowed  costs  to 
either  party,  and  inserting  therein  an  allowance  of  costs  to  ap- 
pellant, and,  as  so  modified,  should  be  affirmed,  with  $10  costs 
and  disbursements.    All  concur. 

Revie*  of  Judgment  of  Justice  of  Peace  for  Erhor  m  Fact,— Continued. 

Tarder  v.  Bezozi,  34  Misc.  551 ;  69  N.  Y.  Supp.  1047. 
Adsit  v.  Wilson,  7  How.  Pr.  64 

Jourdan  v.  Healey,  46  St  Rep.  198;  19  N.  Y.  Supp.  240;  22  Civ.  Pro. 
157. 

The  remedy  by  appeal  for  error  of  fact  is  applicable  as  well  to  cases  of 
jurisdictional  defects  as  to  those  of  mere  irregularity. 

Fitch  v.  Devlin,  15  Barb.  47. 

The  right  to  reverse  a  justice's  judgment  for  an  error  of  fact,  not  ap- 
pearing on  the  record,  has  always  been  secured  to  the  party,  in  some  form. 

Fitch  v.  Devlin,  15  Barb.  47- 
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Review  of  Judgment  op  Justice  op  Peace  for  Erbor  in  Fact, — Continued. 

Under  the  Revised  Statutes,  on  a  certiorari  to  a  justice's  court,  miscon- 
duct of  the  jury,  or  improper  practices  of  the  parties,  not  coming  under 
the  observation  of  the  court  below,  could  be  assigned  as  erros.  in  fact, 

Williams  v.  Albany  Mayor's  Court,  12  Wend.  366. 

Since  the  enactment  of  the  Code  of  Prooedure,  the  only  mode  of  review- 
ing a  judgment,  rendered  by  a  justice  of  the  peace  in  a  civil  action,  is  by 
an  appeal,  as  prescribed  in  the  Code. 

Section  351,  Code  of  Procedure. 

Section  3044,  Code  of  Civil  Procedure. 

Section  3057  was  applicable  to  appeals  from  the  district  courts  of  New 
York  city.  By  section  3313  of  the  Code  and  section  1438  of  the  New 
York  city  Consolidation  Act  of  1882,  articles  1  and  2  of  title  S  of  chapter 
19  of  the  Code  were  made  applicable  to  the  district  courts  and  section  3057 
is  included  in  article  1  of  such  title  and  chapter. 

Jennings  v.  Miller,  10  Misc.  762;  64  St  Rep.tai;  31  N.  Y.  Supp.  814. 

While  it  was  held  in  Jourdan  v.  Healey,  46  St  Rep.  198;  19  N.  Y.  Supp. 
240;  22  Civ.  Pro.  157,  that  section  3057  referred  exclusively  to  appeals 
from  justice's  courts,  and  not  to  appeals  from  district  courts,  the  state* 
ment  there  made  was  obviously  due  to  an  oversight  and,  moreover,  the 
point  was  not  essential  to  the  determination  of  that  case. 

Section  3057  is  applicable  to  the  municipal  court  of  the  city  of  New 
York,  which  is  a  continuation,  consolidation  and  reorganization  of  the 
former  district  courts  of  New  York  and  the  justices'  courts  of  Brooklyn. 

Lazarus  v.  Boynton,  8f*  N.  Y.  Supp.  104. 

Iron-Gad  Mfg.  Co.  v.  Benjamin  £.  Smith  &  Sons,  28  Misc.  172;  59  N. 
Y.  Supp.  332. 

c  Nonserviee  of  summons. 

An  appeal  lies  from  a  judgment,  on  the  ground  of  nomervice  of  the 
summons,  under  section  311  of  the  municipal  court  act  of  the  city  of  New 
York  providing  when  and  how  an  appeal  may  be  taken  by  a  defendant 
not  personally  served,  nor  appearing  in  the  action. 

Lazarus  v.  Boynton,  86  N.  Y.  Supp.  104. 

Affidavits  in  support  thereof  can  be  read,  as  section  3057  of  the  Code, 
prescribing  the  method  of  procedure  in  determining  an  appeal  founded  on 
error  of  fact,  is 'applicable  to  such  appeal. 

Id. 

The  appellate  term  of  the  supreme  court  may  in  the  first  instance  upon 
affidavits  open  or  reverse  a  default  judgment  of  the  municipal  court  of 
the  city  of  New  York,  where  the  summons  was  never  served  on  the  de- 
fendant 

Empire  Hardware  Co.  v.  Young,  27  Misc.  226;  57  N.  Y.  Supp.  753. 

Iron-Gad  Mfg.  Co.  v.  Benjamin  E.  Smith  &  Sons,  36  Misc.  172;  59  N. 
Y.  Supp.  332. 


NEW  YORK  ANNOTATED  CASES.  285 

Review  of  Judgment  op  Justice  of  Peace  foe  Eekor  in  Fact, — Continued. 

Payment,  under  protest,  of  an  execution  issued  on  the  judgment  does  not 
bar  the  defendant's  right  to  try  the  error  in  fact  by  an  appeal. 

Empire  Hardware  Co.  v.  Young,  27  Misc.  226;  57  N.  Y.  Supp.  753. 

Upon  appeal  from  a  judgment  of  the  municipal  court  of  the  city  of  New 
York  on  the  ground  of  nonservice  of  the  summons,  where  die  allegations, 
of  the  affidavits  as  to  such  nonservice  are  not  disputed,  they  must  be  taken 
as  true  and  the  judgment  be  reversed. 

Lazarus  v.  Boynton,  86  N.  Y.  Supp.  104. 

When  a  recital  of  personal  service  of  the  summons  appears  in  the  judg- 
ment roll,  it  cannot  be  questioned  collaterally,  but  the  defendant  may  ap- 
peal and  establish  the  falsity  of  the  recital  in  the  county  court  in  the  man- 
ner prescribed  by  section  3057. 

Sammis  v.  Nassau  Light  &  Power  Co.,  91  A  pp.  Div.  7;  86  N.  Y.  Supp. 
243. 

Where  the  summons  is  served  during  the  absence  of  the  defendant 
from  home,  upon  his  son,  but  the  constable  makes  a  return  of  personal 
service  on  the  defendant,  a  judgment  rendered  by  the  justice  without  any 
appearance  by  the  defendant  may  be  reversed  on  appeal. 

Fitch  v.  Devlin,  15  Barb.  47. 

If  service  upon  a  domestic  corporation  was  on  a  person  not  a  general 
agent  thereof  and  the  corporation  did  not  appear,  an  appeal  taken  more 
than  twenty  days  after  the  entry  of  judgment,  no  personal  notice  thereof 
being  given,  is  in  time,  under  section  3*16  of  the  Code  of  Civil  Procedure 
providing  that  a  defendant  in  an  action  before  a  justice  of  the  peace,  on 
whom  summons  was  not  personally  served  and  who  did  not  appear,  may 
appeal  within  twenty  days  after  personal  service  of  notice  on  him  of  entry 
of  judgment. 

Sammis  v.  Nassau  Light  &  Power  Co.,  01  App.  Div.  7;  86  N.  Y.  Supp. 
343- 

But  an  appeal  on  the  ground  of  lack  of  personal  service  cannot  be  held 
to  have  been  seasonably  instituted,  when  it  appears  from  the  return,  and 
is  not  denied,  that  the  appellant  was  physically  present  in  court  upon  the 
trial  and  examined  as  a  witness  for  the  defendants,  there  being  but  one 
defendant  other  than  himself,  and  was  cognizant  of  the  matters  in  suit. 

Jennings  v.  Miller,  10  Misc.  762;  64  St  Rep.  621;  31  N.  Y.  Supp.  814. 

d.  Other  errors  of  fact. 

An  appeal  founded  upon  the  alleged  error  in  fact  that  the  copy  of  the 
summons  served  upon  the  defendant  misstated  the  return  day  may  be  de- 
termined by  the  appellate  court  upon  affidavits,  and  the  judgment  will  be 
reversed,,  where  such  error  is  shown. 

Monroe  v.  White,  25  App.  Div.  292;  49  N.  Y.  Supp.  517. 

Iron-Clad  Mfg.  Co.  v.  Benjamin  E.  Smith  &  Sons,  28  Misc.  172;  59  N. 
Y.  Supp.  333. 
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Upon  an  appeal  taken  on  the  ground  of  an  unaatfaorized  appearance,  the 
judgment  cannot  be  assailed  for  error  of  fact  not  within  the  knowledge 
.of  the  justice,  where  the  return  shows  that  the  appellant  was  physically 
present  in  court,  examined  as  a  witness  for  defendants  and  cognizant  of 
the  matters  in  controversy. 

Jennings  v.  Miller,  10  Misc.  76a;  64  St.  Rep.  621;  31  N.  \.  Supp.  814. 

A  defendant  may  show  by  affidavit,  served  in  connection  with  his  notice 
of  appeal,  that  the  jnstitce  resided  in  one  town  and  that  the  parties  resided 
in  another  which  did  not  adjoin  that  of  the  justice's  residence. 

The  fact  that  the  defendant  did  not  appear  in  response  to  the  summons 
which  the  justice  had  no  jurisdiction  to  issue  is  no  waiver  of  his  right 
to  thus  object  to  the  unauthorized  judgment 

Larocque  v.  Harvey,  57  Htm,  366;  32  St  Rep.  415;  10  N.  Y.  Snpp.  576. 

Tiffany  v.  Gilbert,  4  Barb.  330. 

A  judgment  of  a  district  court  will  be  reversed  for  error  of  fact  in  ren- 
dering it,  in  the  absence  of  defendant,  on  the  day  previous  to  the  one  to 
which  the  cause  was  adjourned. 

Kelly  v.  Brower,  I  Hilt  514. 

The  affidavits  of  the  parties  being  in  conflict  as  to  the  day  to  which 
the  cause  was  adjourned,  the  return  of  the  justice  must  govern  upon  that 
question. 

Id. 

A  justice's  judgment  will  be  reversed  for  the  misconduct  of  the  jury 
in  ascertaining  the  amount  of  damages  by  each  of  the  jurors  marking 
down  a  particular  sum  and  then  dividing  the  whole  amount  by  six. 

Harvey  v.  Rickett,  15  Johns.  87. 

Roberts  v.  Failis,  1  Cow.  338. 

A  judgment  will  also  be  reversed  on  the  fact  assigned  for  error  that 
spirituous  liquors  had  been  circulated  among  the  jury  and  was  drank 
by  them  while  they  were  sitting  together  on  the  trial. 

Rose  v.  Smith,  4  Cow.  17. 

Kellogg  v.  Wilder,  15  Johns.  455. 


e.  W hot  is  not  e 


The  county  court,  on  appeal  from  a  justice's  judgment,  have  no  power 
to  reverse  or  affirm  such  judgment  on  mere  questions  of  fact  found  by 
the  evidence  before  the  justice  or  a  jury. 

Adsit  v.  Wilson,  7  How.  Pr.  64. 

Kasson  v.  Mills,  8  How.  Pr.  377. 

Affidavits  in  support  of  allegations  of  error  of  fact  cannot  be  read  as  to 
any  matter  within  the  knowledge  of  the  justice,  but  such  matter  can  only 
be  brought  before  the  appellate  court  by  means  of  the  return  of  the  justice. 
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For  example,  the  fact  that  the  justice,  when  he  delivered  the  venire 
to  the  constable  to  summon  a  jury,  told  him  that  the  parties  were  both 
farmers  and  wanted  a  farmer's  jury;  the  fact  that,  after  the  case  had  been 
submitted  to  the  jury  and  while  they  were  deliberating  before  agreeing 
upon  a  verdict,  the  justice,  without  the  consent  of  either  party,  went  into 
the  jury-room  and  stayed  there  about  five  minutes;  and  that  the  door 
hading  into  the  jury-room  was,  at  least  part  of  the  time,  open  and  divers 
persons  were  standing  near  it 

Gibbons  v.  Van  Alstyne,  29  St  Rep.  461 ;  9  Ni  Y.  Supp.  156. 

Section  3057  does  not  authorize  the  use  of  affidavits  on  an  appeal  based 
upon  an  alleged  error  consisting  of  the  refusal  of  the  justice  to  adjourn 
the  trial,  where  the  error  was  fully  within  the  knowledge  of  the  justice 
on  the  trial  and  he  denied  the  motion  to  adjourn  on  the  ground  that  he 
had  no  power  to  grant  it 

Jourdan  v.  Healey,  46  St.  Rep.  198;  19  N.  Y.  Supp.  240;  22  Civ.  Pro.  157. 

Affidavits  relating  to  alleged  misconduct  of  the  justice  after  the  case 
was  submitted  to  him  for  decision  cannot  be  read  on  appeal  under  sec- 
tion 3057.  If  they  constitute  error,  it  is  only  by  means  of  a  return  that 
they  can  be  brought  to  the  knowledge  of  the  appellate  court 

Vallen  v.  McGuire,  49  Hun,  594;  18  St.  Rep.  410;  2  N.  Y.  Supp.  381. 

Section  3057  has  no  application  to  an  appeal  tendering  affidavits  and 
asking  an  order  for  a  new  trial  on  the  ground  of  newly-discovered  evi- 
dence affecting  the  merits  and  produced  to  show  that  the  judgment  was 
erroneous. 

larder  v.  Bezozi,  34  Misc.  551;  69  N.  Y.  Supp.  1047. 

f.  Cor  I*. 

Upon  an  appeal  where  a  new  trial  is  not  had  in  the  appellate  court,  if 
the  judgment  is  reversed  for  an  error  in  fact,  not  affecting  the  merits, 
the  costs  of  the  appeal  are  in  the  discretion  of  the  appellate  court 

Section  3066,  subd.  2,  Code  of  Civil  Procedure. 

The  exercise  of  its  discretion. by  tlu-  c  unity  cmrt,  under  the  last  cited 
section,  in  awarding  costs  of  appeal  on  the  reversal  of  a  judgment  of  a 
justice  of  the  peace  for  an  error  in  fact,  is  not  reviewable  by  the  appellate 
division,  although  it  would  reach  a  different  conclusion,  where  the  dis- 
cretion was  not  abused  or  exercised  contrary  to  law. 

Monroe  v.  White,  25  App.  Div.  292;  49  N.  Y.  Supp.  517. 

The  error  of  a  justice  in  granting,  on  defendant's  default,  an  adjourn- 
ment of  more  than  eight  days,  without  the  production  of  the  return  of  the 
constable,  is  not  one  of  fact,  authorizing  him,  under  subdivision  2  of  sec- 
tion 3066,  to  deny  the  appellant  costs  upon  reversal. 

Moore  v.  Taylor,  88  App.  Div.  4;  84  N.  Y.  Supp.  518. 
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tios  App.  Die.  302;  93  N.  Y.  S»».  995.J 
{Supreme  Court,  Appellate  Division,  ThitJ  Department.    May  3.  I90$.> 

1.  Raaams    Suit  Without  Leave— Jurisdiction. 

The  commencement  of  an  action  against  a  receiver  without  leave 
does  not  affect  the  jurisdiction  of  the  court,  but  merely  constitutes 
contempt,  and  the  action  is  regular  until  the  proceeding  is  stayed  or 
set  aside  by  the  court 

2.  Same-Foreign  Receives— Appearance. 

Under  Code  Civ.  Proc.  section  421,  declaring  that  defendant's  ap- 
pearance must  be  made  by  serving  a  notice  of  appearance  or  a  copy 
of  a  demurrer  or  an  answer,  and  section  1780,  declaring  that  a  foreign 
corporation  may  be  sued  by  a  resident  of  this  state,  a  receiver  of  a 
foreign  corporation  appointed  in  another  state,  and  who  served  a  de- 
murrer in  an  action  against  him  in  this  state  by  a  resident  of  this  state 
to  cancel  a  contract  for  fraud,  thereby  gave  the  court  jurisdiction, 
even  though  the  contract  related  to  lands  in  a  foreign  country. 

3.  Cancellation  of  Ikstruments— Right  to  Relief. 

Where  a  contract  executed  by  plaintiff  was  attached  by  a  creditor 


Note.— Leave  to  Sun  RKxmts. 

a.  Necessity. — 288. 

b.  Where  and  when  gran  ted— 253. 

c.  Effect  of  failure  to  ask  leave. — 296. 

d.  Practice.— 297. 


a.  Necessity. 

The  general  rule  is  that  an  action  cannot  be  brought  against  a  receiver 
without  first  asking  leave  of  the  court. 
Hubbell  v.  Dana,  9  How.  Pr.  424. 
He  Groot  v.  Jay,  30  Barb  483:  9  Abb.  Pr.  364. 
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of  the  other  contracting  party,  plaintiff  may  sue  the  sheriff  and  the 
receiver  of  the  other  party  to  cancel  the  contract  for  fraud,  even 
though  it  was  not  subject  to  attachment,  and  hence  allegations  in  the 
complaint  that  the  sheriff  threatened  to  enforce  the  contract  were 
surplusage. 

Appeal  from  Special  Terra,  Albany  County. 

Action  by  Robert  C.  Pruyn,  against  Edward  C.  McCreary, 
as  late  sheriff  of  the  County  of  Albany,  and  Charles  C.  Black,  as 
receiver  of  the  Ecuador  Company,  and  others.  From  a  judg- 
ment overruling  a  demurrer  to  the  complaint,  defendant  appeals. 
Affirmed. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

Steele,  De  Friese  &  Frothingham,  for  appellant. 

Sheehan  &  Collins  (C.  V.  Nellany,  of  counsel),  for  respond- 
ents. 

Houghton,  J.  The  Ecuador  Company  was  organized  under 
the  laws  of  the  state  of  New  Jersey,  and  the  defendant,  Black, 
was  appointed  its  receiver  by  the  courts  of  that  state.  The  cor- 
poration had  become  the  owner  by  assignment  of  a  contract  en- 

Leavg  to  Sue  Receivers, — Continued. 

N.  Y.  &  Western  Union  Tel.  Co.  v.  Jewett,  115  N.  Y.  166;  24  St.  Rep. 
560;  21  N.  E.  1036. 

James  v.  James  Cement  Co.,  8  St.  Rep.  490. 

A  mortgagor  cannot  successfully  defend  a  foreclosure  action  on  the 
ground  that  he  has  been  appointed  receiver  of  the  property  in  a  partition 
action  and  was  sued  in  the  foreclosure  action  without  permission  of  the 
court,  when  there  is  nothing  to  show  that  he,  as  such  receiver,  is  a  nec- 
essary or  proper  party  to  the  foreclosure  action. 

Snedecker  v.  Thompson,  26  Misc.   160;  56  N.  Y.  Supp.  775. 

Two  telegraph  companies  entered  into  an  agreement  by  which  either 
was  given  the  right  to  string  its  wires  upon  any  of  the  poles  of  the  other 
and  to  operate  such  wires  for  its  own  benefit    On  nonpayment  of  the  rent 

19 
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tered  into  by  this  plaintiff  with  the  Ecuadorian  Association,  Lim- 
ited, a  corporation  organized  under  the  laws  of  Scotland.  Prior 
to  the  appointment  of  a  receiver  for  the  Ecuador  Company,  ac- 
tion had  been  brought  against  it,  and  an  attachment  issued  to  the 
sheriff  of  Albany  county,  who  attached  the  contract  in  question, 
and  took  it  into  his  possession  as  an  attachable  asset  of  said  cor- 
poration, and  threatened  to  enforce  the  same  against  plaintiff. 
Thereupon  this  action  was  brought,  and  the  complaint  alleges  that 
the  contract  was  procured  from  the  plaintiff  by  fraud  and  deceit, 
and  asks  that  the  same  be  declared  null  and  void  and  canceled, 
and  that  all  persons  claiming  any  interest  under  it,  and  particu- 
larly the  attaching  sheriff,  be  restrained  from  instituting  any  pro- 
ceedings to  enforce  it  Personal  service  of  the  summons  was 
made  upon  the  receiver  while  he  was  temporarily  within  the  state 
of  New  York.  He  served  a  demurrer  to  the  complaint ;  alleging 
that  this  court  has  no  jurisdiction  of  himself  or  of  the  subject- 
matter  of  the  action,  and  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  generally  or  against 
himself.  He  further  insists  that  leave  to  sue  him  as  receiver 
should  have  been  obtained,  and  that  the  contract  is  not  of  the 
kind  subject  to  attachment,  and  enforceable  thereunder. 

We  think  the  court  obtained  jurisdiction  of  the  defendant,  and 
has  jurisdiction  of  the  subject-matter  of  the  action.  The  com- 
mencement of  the  action  against  a  receiver  without  leave  does  not 

Leave  to  Sue  Receivers. — Continued. 

provided  for,  the  company  whose  poles  were  thus  used  might  direct  the 
other  to  remove  its  wires  and,  if  they  were  not  removed  within  six  months 
after  such  notice,  they  were  to  become  the  property  of  the  company  upon 
whose  poles  they  were  placed.  Defendant  made  a  contract  with  the  re- 
ceiver of  one  of  the  companies  for  the  use  of  its  lines.  In  an  action 
by  the  other  company  for  damages  for  defendant's  trespass  in  cutting  its 
wires  without  a  previous  demand  for  their  removal,  it  was  held  that 
such  action  was  in  no  sense  an  action  against  the  receiver,  requiring  the 
consent  of  the  court  appointing  him,  since  the  contract  between  the  re- 
ceiver and  defendant  did  not  authorize  such  act,  but  provided  for  an  un- 
dertaking by  defendant  to  save  the  receiver  harmless  from  the  other's 
acts,  and  such  contract,  though  designated  as  an  agency,  was  in  fact  a 
lease. 
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affect  the  jurisdiction  of  the  court.  Hirshfeld  v.  Kalischer,  81 
Hun,  606,  63  St.  Rep.  220;  30  N.  Y.  Supp.  1027.  The  rule  re- 
quiring leave  to  sue  a  receiver  is  not  statutory,  and  is  not  ele- 
mentary to  the  action.  Suing  without  leave  is  purely  a  question 
of  contempt  of  court.  Chautauqua  County  Bank  v.  Risley,  19 
N.  Y.  369,  75  Am.  Dec.  347.  The  court,  on  motion,  may  set 
aside  or  stay  the  proceeding  commenced  without  its  sanction ;  but 
until  "the  court  interferes  the  action  is  regular.  Hackley  v. 
Draper,  4  Thomp.  &  C.  614,  affirmed  60  N.  Y.  88. 

The  defendant  receiver  did  not  appear  specially  and  move  to  set 
aside  the  process  served  upon  him.  So  far  as  is  disclosed  by  the 
record,  he  served  a  demurrer  to  the  plaintiff's  complaint  in  the 
regular  way.  This  was  a  general  appearance.  A  defendant  may 
appear  in  an  action  by  the  service  of  a  demurrer  or  of  an  answer 
as  well  as  by  notice  that  he  appears.  Code  Civ,  Proc  Sec.  421 ; 
Littauer  v.  Stern,  177  N.  Y.  233,  236,  69  N.  E.  538. 

A  foreign  corporation  may  be  sued  by  a  resident  of  this  state 
(Code  Civ.  Proc.  Sec.  1780) ;  and,  even  by  the  common  law,  if 
such  a  corporation  saw  fit  voluntarily  to  appear  in  the  action, 
jurisdiction  was  acquired,  Gibbs  v.  Queen  Ins.  Co.,  63  N.  Y.  125, 
20  Am.  Rep.  513;  Hann  v.  Bamegat,  &  L.  B.  Improvement  Co.,  7 
Civ.  Pro.  223.  On  the  principle  of  comity,  our  courts  uphold  the 
title  of  a  foreign  receiver,  and  he  can  come  to  mis  state  and  en- 

Lkave  to  Sub  Receivers,    Continued. 


Farnsworth  v.  Western  Union  Tel  Co.,  3$  St  Rep.  350;  6  N.  Y. 
Supp.  735. 

A  temporary  receiver,  who  takes  fundi  belonging  to  creditors  of  the 
insolvent,  in  the  belief  that  they  belong  to  bis  trust,  is  personally  liable 
for  conversion  and  may,  after  a  demand  and  refusal,  be  sued  as  of  right 
by  such  creditors,  without  permission  of  the  court 

Fallon  v.  Egberts  Woolen  Mills  Co.,  56  App.  Dtv.  585;  67  N.  Y.  Supp. 
347- 

Where,  however,  the  appointment  of  the  temporary  receiever  is  made 
permanent  and  on  his  accounting  as  temporary  receiver  the  court  orders 
him  to  retain  the  converted  funds  as  permanent  receiver  and  a  reference 
is  directed  to  determine  the  claimants'  rights  thereto,  the  receiver  can- 
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force  the  obligations  due  the  corporation  which  he  represents,  in 
the  same  manner  as  a  domestic  receiver.  Mabon  v.  Ongley  Elec- 
tric Co.,  5  Ann.  Cas.  398 ;  156  N.  Y.  201,  50  N.  E.  805.  So,  also, 
a  resident  of  this  state  can  enforce  in  our  Supreme  Court  an 
obligation  arising  out  of  a  transaction  occurring  in  this  state  with 
receivers  of  a  foreign  corporation  appointed  in  a  foreign  state, 
where  they  are  regularly  in  court,  so  that  jurisdiction  of  them  is 
dbtained.  Le  Fevre  v.  Matthews,  39  App.  Div.  232,  57  N.  Y. 
Supp.  128. 

Although  the  complaint  is  silent  as  to  the  place  where  the  con- 
tract between  the  Ecuadorian  Association,  Limited,  and  the  plain- 
tiff was  entered  into,  yet  it  was  found  in  the  county  of  Albany, 
and  the  defendant  sheriff  now  has  it  in  his  actual  custody,  and  it 
may  fairly  be  assumed  that  it  was  actually  entered  into  within 
this  state.  If  so,  the  alleged  fraud  was  committed  here,  and  the 
receiver  not  only  having  been  served  with  process,  but  having  ap- 
peared, the  court  has  jurisdiction  both  of  himself  and  of  the  cor- 
poration which  he  represents,  and  of  the  subject-matter  of  the 
action.  But  if  the  contract  should  not  be  considered  as  made  in 
this  state,  the  plaintiff  is  a  resident,  and  the  defendant  is  properly 
before  the  court;  and  having  jurisdiction  of  the  parties,  it  has 
jurisdiction  to  try  the  question  of  fraud  and  award  a  decree,  al- 

Leave  to  Sue  Receivers, — Continued 


not  be  sued  to  recover  the  funds  without  leave  of  the  court,  since,  being 
held  under  the  order  of  the  court,  the  receiver  has  no  authority  to  dispose 
of  them  without  its  permission. 

Id 

Nor  can  parties  who  appeared  at  the  temporary  accounting  and  claimed 
the  funds  thereafter  sue  the  receiver  without  leave  upon  the  ground  that, 
when  a  temporary  receiver  is  made  permanent,  his  accounting  as  tempo- 
rary receiver  is  not  binding  on  creditors  not  notified. 

Id 

An  action  against  a  bank  and  the  receiver  of  a  trust  company  appointed 
by  the  United  States  circuit  court,  to  recover  money  collected  by  the  trust 
company  and  deposited  with  the  bank  which  refused  to  honor  the  check 
given  in  payment  thereof  on  the  ground  that  the  trust  company  had,  before 
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though  the  contract  may  relate  to  lands  in  a  foreign  country. 
Gardner  v.  Ogden,  22  N.  Y.  327,  78  Am.  Dec  192;  Chase  v. 
Knickerbocker  Phosphate  Co.,  32  App.  Div.  400,  53  N.  Y.  Supp. 
320. 

It  remains  to  he  considered  whether  the  complaint  states  a 
cause  of  action  generally,  or  against  the  demurring  receiver.  The 
contract  set  forth  in  the  complaint  provides  that  the  Ecuadorian 
Association,  Limited,  shall  acquire,  and  this  plaintiff  undertakes 
that  it  shall  acquire,  the  entire  capital  stock,  fully  paid,  less  five 
shares  for  the  purpose  of  qualifying  directors,  of  a  certain  cor- 
poration, and  that  that  corporation  shall,  through  plaintiff,  become 
the  owner  of  about  10,000  acres  of  land,  free  and  clear  of  in- 
cumbrances, near  the  city  of  Guayaquil,  in  the  republic  of  Ecua- 
dor, in  consideration  of  which  plaintiff  was  to  have  certain  in- 
terests In  the  Ecuadorian  Association,  Limited,  and  its  subsidiary 
companies.  After  making  considerable  advances  in  money  to- 
wards fulfillment,  the  plaintiff  repudiated  the  contract  on  the 
ground  that  he  was  induced  to  enter  into  it  by  false  and  fraudulent 
representations.  No  money  is  payable  by  the  terms  of  the  con- 
tract, and  if  it  is  good,  and  the  plaintiff  is  wrong  in  his  contention 
that  it  is  void  for  fraud,  the  Ecuador  Company,  its  assignee,  has 
an  action  for  specific  performance,  or  for  damages  arising  out 
of  its  breach. 

Leave  to  Suk  Receivers,— Continued. 

its  presentation,  gone  into  the  hands  of  a  receiver,  is  not  within  the 
federal  judiciary  act  (25  U.  S.  Stat  at  Large,  433),  providing  that  "every 
receiver  of  any  property  appointed  by  any  court  of  die  United  States  may 
be  sued  in  respect  of  any  act  or  transaction  of  his  in  carrying  on  the  busi- 
ness connected  with  such  property  without  the  previous  leave  of  the  court 
in  which  such  receiver  was  appointed." 
Guides  v.  Bank  of  N.  Y.,  74  App.  Div.  38;  76  N.  Y.  Supp.  Sa& 

b.  Where  and  when  granted. 

Leave  to  sue  a  receiver  must  be  obtained  from  the  court  appointing  him. 
Hatter  of  Piatt,  g  J.  ft  S.  513. 
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There  may  be  doubt  whether  a  contract  such  as  this  comes 
within  the  provisions  of  section  648  of  the  Code  of  Gvil  Proce- 
dure, making  certain  obligations  attachable.  That  section, 
specifying  what  may  be  attached,  might  well  be  held  to  relate  to 
causes  of  action  and  obligations  arising  in  specific  or  general  in- 
debtedness, rafter  than  to  include  damages  which  might  arise 
from  failure  to  perform  the  covenants  of  a  contract.  But  in  our 
view  of  the  case,  we  think  it  immaterial  whether  the  contract,  or 
the  cause  of  action  arising  out  of  it,  was  attachable  or  not.  The 
complaint  alleges  that  the  plaintiff  was  induced  to  enter  into  the 
contract  by  false  and  fraudulent  representations  upon  which  he 
relied,  and  that  upon  their  discovery  he  repudiated  it,  and  asks 
that  the  court  decree  its  nullity.  One  who  has  been  induced  to 
enter  into  a  contract  by  false  and  fraudulent  representations,  upon 
which  he  has  relied,  has  the  right  to  bring  an  action  to  establish 
the  fraud,  and  to  be  released  from  its  provisions,  whether  there 
be  a  threatened  or  attempted  enforcement  of  it  or  not  Story's 
Equity  Jurisprudence,  Sects.  694,  700,  700a,  701 ;  McHenry  v. 
Hazard,  45  N.  Y.  580;  Bosley  v.  National  Mach.  Co.,  123  N.  Y. 

Leave  to  Sue  Receivers, — Continued. 


As  a  genera]  rule,  the  court  appointing  a  receiver  will  not  grant  leave 
to  sue  him  in  any  other  tribunal. 

Id 

But  it  rests  in  its  discretion  to  do  to. 

Id. 

It  is  only  when  special  facts  and  circumstances  are  shown  to  exist, 
which  render  a  departure  from  the  regular  practice  advisable,  that  such 
leave  is  given. 

Id 

The  fact  that  the  United  States  courts  administer  the  law  relating  to- 
tne  cause  of  action  for  which  the  suit  is  to  be  brought  differently  from  the 
state  court  appointing  the  receiver  and  that  their  jurisdiction  is  to  be 
invoked  for  the  purpose  of  nullifying  the  conclusions  at  which  the  ap- 
pointing court  has  arrived,  is  a  reason  not  for  granting,  but  for  denying 
leave  to  an  assignee  in  bankruptcy  to  sue  the  receiver  therein. 

Id 

Receivers  appointed  by  a  United  States  court  in  another  state  may  be 
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555 :  34  St.  Rep  277;  25  N.  E.  990.  This  right  is  founded  up;n 
the  broad  principles  of  equity  jurisprudence,  which  is  not  merely 
remedial,  but  reaches  out  to  prevent  injustice,  and  to  brand  with 
its  fraudulent  character  an  instrument  which  ought  not  to  be  used 
or  enforced,  and  to  prevent  its  being  applied  to  an  improper  pur- 
pose and  vexatiously  litigated  at  a  distant  time,  when  the  proper 
evidence  to  repel  the  claim  may  have  been  lost. 

It  is  true  that  the  complaint  complains  that  the  sheriff  threatens 
to  enforce  the  contract  in  furtherance  of  his  attachment.  But 
this  is  not  the  gravamen  of  the  action,  and  may  be  treated  as 
surplusage.  There  remains  the  statement  of  a  good  cause  of 
action  for  rescission  and  cancellation  of  the  contract  on  the 
ground  of  fraud.  It  follows  that  a  good  cause  of  action  upon  that 
ground  is  also  pleaded  against  the  defendant  receiver,  for  he 
represents  the  corporation  which  is  now  the  holder  of  the  con- 
tract. 

The  demurrer  was  properly  overruled,  and  the  interlocutory 
judgment  should  be  affirmed,  with  costs,  with  the  usual  right  to 
answer  upon  paying  the  costs  of  the  trial  court  and  of  this  ap- 
peal.    All  concur. 

Leave  to  Sub  Receivers, — Continued. 

sued  in  die  courts  of  this  state,  when  leave  to  do  so  is  granted  by  the  court 
appointing  them. 

Carrey  v.  Spencer,  72  St  Rep.  108;  36  N.  Y.  Snpp.  886. 

The  court  will  not  consent  that  a  receiver,  while  proceeding  in  discharge 
of  a  duty  imposed  upon  him  by  the  court  and  in  the  manner  directed  by  it, 
be  subjected  to  the  annoyance  and  vexation  of  an  action  charging  that  he 
is  a  trespasser  while  performing  the  court's  commands. 

Hardt  v.  Levy,  79  Hun,  351 ;  61  St.  Rep.  40;  29  N.  Y.  Supp.  375. 

Leave  to  sue  a  receiver  will  not  be  granted  a  general  creditor  whose 
claim  is  admitted  and  payment  whereof  is  withheld  merely  to  ascertain 
whether  the  assets  will  be  sufficient  to  pay  all  claims  in  full. 

Matter  of  Maohwirth,  15  App.  Div.  65;  44  N.  Y.  Supp.  80. 

Where  a  tailor  makes  up  coats  for  a  firm,  before  its  failure,  under  an 
agreement  that  he  shall  have  a  general  lien  thereupon  for  his  labor,  a 
petition  for  leave  to  sue  the  receiver  in  an  action  to  foreclose  the  lien  is 
properly  denied,  as  the  claim,  being  an  equitable  one,  can  be  determined 
in  the  receivership  suit 
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Matter  of  Herbst,  63  Hun,  247;  44  St  Rep.  173;  17  N.  Y.  Supp.  760. 

The  recovery  of  judgment  for  the  indebtedness  to  secure  which  property 
is  held  and  the  extension  of  a  receivership  to  include  such  judgment  does 
not  affect  the  right  to  hold  the  security  until  the  debt  is  paid  and  the  cred- 
itor has  the  right  to  foreclose  his  lien,  making  the  receiver  a  party,  and 
leave  to  sue  the  receiver  for  that  purpose  should  be  granted. 

Pate  v.  Hoffman,  61  Hun,  380;  40  St  Rep.  915;  16  N.  V.  Supp.  74. 

c  Effect  of  failure  to  ask  leave. 

The  commencement  of  an  action  against  a  receiver  without  leave  does 
not  affect  the  jurisdiction  of  the  court 
Hirschfeld  v.  Kalischer,  81  Hun,  Coo;  63  St  Rep.  230;  30  N.  Y.  Supp. 

James  v.  James  Cement  Co.,  8  St  Rep.  400. 

The  remedy  of  the  receiver  is  either  to  apply  for  a  stay  of  proceedings 
upon  the  part  of  the  plaintiff  or  for  his  punishment  for  contempt  of 
court,  or  both. 

De  Gt-ooI  v.  Jay,  30  Barb.  4^3:  9  Abb.  Pr.  364. 

Hirshfeld  v.  Kalischer,  81  Hun,  606;  63  St.  Rep.  220;  30  N.  Y.  Supp. 

James  v.  James  Cement  Co.,  8  St  Rep.  490. 

Upon  sudh  application,  if  the  court  believes  that  the  case  is  a  proper 
one  for  granting  leave,  such  permission  will  be  granted  nunc  pro  tunc 

Hirshfeld  v.  Kalischer,  81  Hun,  606;  63  St  Rep.  220;  30  N.  Y.  Supp. 
1027. 

James  v.  James  Cement  Co.,  8  St.  Rep.  490. 

Failure  to  obtain  permission  to  sue  a  receiver  is  an  irregularity  merely, 
which  can  be  cured  or  waived  at  any  stage  of  the  action. 

Le  Fevre  v.  Matthews,  39  App.  Div.  232;  57  N.  Y.  Supp.  128. 

An  action  brought  against  a  receiver  without  leave  is  regular  until  the 
court  interferes  and  a  judgment  thereon  will  be  valid. 

Hack-ley  v.  Draper,  4  T.  &  C.  614. 

A  failure  to  allege  leave  to  sue  a  receiver  is  not  ground  of  demurrer  for 
defect  of  parties  defendant 

Hirshfeld  v.  Kalischer,  81  Hun,  606;  63  St  Rep.  220;  30  N.  Y.  Supp. 
1027. 

An  action  of  trespass,  brought  without  leave  and  with  notice  of  the 
appointment  of  defendant  as  receiver  of  the  property  in  question,  having  a 
direct  tendency  to  defeat,  impair  and  prejudice  the  hitter's  rights  in  con- 
nection with  his  control  and  preservation  of  the  property,  constitutes  a  con- 
tempt of  court,  although  the  receiver  has  wrongfully  converted  personal 
property  on  the  land  belonging  to  plaintiff. 

Greene  v.  Odell,  43  App.  Div.  608 ;  60  N.  Y.  Supp.  346. 

The  failure  of  a  resident  to  obtain  leave  to  bring  an  action  in  this  state. 
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arising  out  of  a  transaction  here,  against  a  resident  r 
corporation  appointed  in  another  state,  does  not  depriv 
risdiction   nor  necessarily   require   the   service  of  the  ! 
aside,  especially  where  it  appears  that  such  leave  is  not  necessary  in  the 
foreign  state. 
Le  Fevte  v.  Matthews,  39  App.  Div.  232;  57  N.  Y.  Supp.  128. 

d.  Practice. 

An  application  made  on  notice  for  leave  to  sue  a  receiver  is,  in  effect, 
a  motion  in  the  action  in  which  he  was  appointed  and  must,  under  section 
760  of  the  Code,  be  made  in  the  judicial  district  in  which  such  action  was 
brought,  or  in  a  county  adjoining  the  county  in  which  die  action  was 
brought 

Matter  of  Commercial  Bank,  35  App.  Div.  224;  54  N.  Y.  Supp.  722. 

Wilkinson  v.  North  River  Construction  Co.,  66  How.  Pr.  423. 

Where  notice  of  an  application  for  leave  to  sue  a  receiver  is  given,  even 
conceding  that  such  motion  might  have  been  made  ex  parte,  the  order 
made  affects  a  substantial  right  and,  though  discretionary,  is  appealable. 

Matter  of  Commercial  Bank,  35  App.  Div.  224;  54  N.  Y.  Supp.  722. 

A  motion  to  commence  an  action  against  a  receiver  of  a  company  can- 
not be  made  until  the  vacation  or  modification  of  a  prior  order  restraining 
all  persons  from  bringing  or  prosecuting  any  proceedings  against  the  com- 
pany, or  in  any  manner  interfering  with  its  assets  until  the  further  order 
of  the  court 

Wilkinson  v.  North  River  Construction  Co.,  66  How.  Pr.  423. 

Such  order  is  binding  upon  the  petitioner,  although  he  was  not  a  parry 
to  the  action  in  which  it  was  made. 

Id. 

An  application  to  vacate  or  modify  such  order  and  tor  leave  to  sue  the 
receiver  may  be  joined  in  one  motion. 

Id. 

Leave  to  sue  a  receiver,  imprudently  granted  by  the  supreme  court,  can 
properly  be  withdrawn  by  die  same  tribunal,  though  sitting  in  another 

Attorney-General  v.  North  American  Life  Ins.  Co.,  6  Abb.  N.  C  203; 
77  N.  Y.  297. 

Where  a  general  notice  of  appearance  is  served  by  the  receiver's  at- 
torney, it  is  a  waiver  of  the  irregularity  in  commencing  the  action  without 

Hubbell  v.  Dana,  9  How.  Pr.  424. 

If  the  suit  is  commenced  by  summons,  without  complaint,  -and  defend- 
ant is  not  discribed  therein  as  receiver,  his  appearance  is  not  a  waiver  of 
she  objection  that  the  action  was  instituted  without  leave. 

Taylor  v.  Baldwin,  14  Abb.  Pr.  166. 
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LAWRENCE  v.  HOGUE. 

[105  App.  Div.  247;  93  N.  Y.  Supp.  998.] 

(Supreme  Court,  Appellate  Division,  Third  Department.    May  3,  1905.) 

Liu  itations — S  u  s  pe  n  s  ion — Nonius  idence. 

Code  Civ.  Proc.  §  401,  provides  that  if,  after  a  cause  of  action  has 
accrued  against  a  person,  he  departs  from  the  state,  and  remains  con- 
tinuously absent  therefrom  for  the  space  of  one  year  or  more,  the 
time  of  his  absence  is  not  a  part  of  the  time  limited  for  the  commence- 
ment of  an  action.  Held,  that  where  defendant,  who  was  indebted  to 
plaintiff  on  a  note  which  became  due  August  24,  1897,  removed  to 
Canada  in  May,  1898,  and,  with  the  exception  of  one  occasion  when 
he  returned  for  six  months  because  of  illness,  and  certain  visits  not 
longer  than  two  or  three  days  at  a  time,  was  contiguously  absent  from 
the  state  for  more  than  a  year,  and  until  suit  was  brought  on  the 
note,  the  time  of  his  absence  was  properly  deducted  from  the  period 
of  limitations. 

Appeal  from  Franklin  County  Court. 

Action  by  William  S.  Lawrence  against  Wilfred  P.  Hogue. 


Hon. — Suspension  or  Statute  of  Limitations  by  Absence  note  State. 


a.  Statute. — 259. 

b.  Application  of  statute. — 30a 

c.  Nonresidents. — 302. 

d.  Character  of  return. — 304. 

e.  Continuity  of  absence. — 305. 

f.  What  ernstitrte-  rbstnee. — 30; 

g.  Joint  debtors. — jrfi 

h.  Death  without  state.— 306. 
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From  a  judgment  of  the  County  Court  reversing  a  justice's  judg- 
ment in  favor  of  defendant  for  less  than  the  relief  demanded,  and 
granting  a  new  trial,  plaintiff  appeals.    Reversed. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE, 
CHESTER,  and  HOUGHTON,  JJ. 

Saunders  &  Saunders  (William  J.  Saunders,  of  counsel),  for 
appellant. 

Andrew  B.  Cooney,  for  respondent. 

Smith,  J.  The  plaintiff  brought  this  action  upon  a  note  exe- 
cuted by  the  defendant  upon  August  24,  1894,  payable  three  years 
from  the  date  thereof.  The  defendant  answered  by  pleading  the 
statute  of  limitations  as  a  defense  to  the  plaintiff's  cause  of  action, 
and  by  asserting  a  counterclaim  upon  a  note  executed  by  the  plain- 
tiff for  the  sum  of  $245,  with  interest,  upon  which  certain  pay- 
ments had  been  made.  The  justice  before  whom  the  action  was 
tried  overruled  the  defendant's  defense  of  the  statute  of  limita- 
tions, and  found  that  there  was  due  to  the  plaintiff  upon  the  note 
upon  which  the  complaint  was  made  the  full  amount  thereof.  He 


If,  when  (he  cause  of  action  accrues  against  a  person,  he  is  without  the 
State,  the  action  may  be  commenced  within  the  time  limited  therefor, 
after  bis  return  into  the  State. 

If,  after  a  cause  of  action  has  accrued  against  a  person,  he  departs 
from  the  State,  and  remains  continuously  absent  therefrom  for  the  space 
of  one  year  or  more,  the  time  of  his  absence  is  not  a  part  of  the  time, 
limited  for  the  commencement  of  the  action.  But  this  section  does  not 
apply,  while  a  designation,  (by  a  resident,  of  a  person  upon  whom  to 
serve  a  summons  during  his  absence),  made  as  prescribed  in  section  four 
hundred  and  thirty  of  this  act,  remains  in  force. 

Sec.  401,  Code  of  Civil  Procedure: 
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also  found  the  plaintiff  indebted  to  the  defendant  upon  the  count- 
erclaim asserted  in  the  answer  in  an  amount  greater  than  the 
moneys  due  upon  the  defendant's  note  to  plaintiff.  Judgment 
was  thereupon  given  in  favor  of  the  defendant  for  the  sum  of 
$66.25  damages,  and  $1.90  costs,  making  a  total  of  $68.15.  The 
defendant  thereupon  appealed,  claiming  that  his  judgment  was 
insufficient,  upon  the  ground  that  the  justice  should  not  have 
overruled  his  defense  of  the  statute  of  limitations  to  the  plaintiff's 
claim.  The  sole  question  for  determination  here  is  upon  the  valid- 
ity of  this  defense. 

The  note  upon  which  plaintiff  sued  became  due  upon  August 
24,  1897.  The  defendant  swore  upon  the  trial :  That  at  the  time 
the  note  became  due  he  lived  in  the  town  of  Moira,  Franklin 
county.  Afterwards  he  went  to  Montreal.  He  went  upon  May 
24,  1898,  and  returned  December  24,  1898.  Again  he  returned 
to  Montreal  the  next  week  after  December  24,  1898,  and  re- 
turned to  Moira  the  following  July  or  August.  That  he  was  in 
Moira  two  or  three  days  in  the  winter  of  1899.  He  was  then 
asked  for  what  period  of  time  he  had  been  permanently  engaged 
in  business  in  Montreal,  Canada.  He  answered :  "From  the  time 
I  left  Moira,  May  29,  1898,  until  now.    I  have  been  working  in  a 

Suspension  of  Statute  of  Limitations  by  Absence  fbok    State,— 
Continued 


b.  Application  of  statute. 

The  statute  of  limitations  provided  by  section  1596  of  the  Code  for 
actions  for  dower  is  not  prevented  from  running,  under  the  provisions  of 
section  401,  by  the  fact  that  at  no  time  since  the  husband's  death  have  the 
defendants  resided  in  this  state,  as,  by  subdivision  1  of  section  4.14,  the 
general  provisions  relating  to  limitations  are  not  applicable  to  a  case 
where  a  different  limitation  is  specifically  prescribed  by  law. 

Wetyen  v.  Fick,  178  N.  Y.  223;  70  N.  E.  497- 

Where  the  property  is  leased,  the  statute  of  limitations  is  not  suspended 
by  the  fact  that  the  life  tenant  and  owners  in  fee  were  nonresidents,  as, 
under  section  1597,  the  widow  could  at  any  time  have  commenced  the 
action  by  making  the  occupant  a  party. 

Id. 
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shirt  factory.  I  cannot  give  any  particular  date  when  I  returned 
to  Moire.  Whenever  I  came  home  it  was  on  a  visit."  Upon 
cross-examination  he  swore  that  before  Christmas,  1901,  he  came 
home,  and  stayed  until  the  1st  day  of  June,  1902,  when  he  re- 
turned to  Montreal.  "I  returned  to  Moira  in  July  or  August, 
1899,  and  I  was  in  Moira  in  December,  1899.  I  generally  stayed 
two  or  three  days.  I  was  also  in  Moira  in  July  or  August  and  in 
December,  1900.  I  was  also  in  Moira  in  July  or  August  and  in 
December  in  1901  and  in  1902.  I  resided  in  Moira  for  about  six 
months.  I  was  in  Moira  four  days  in  December,  1902.  I  was  in 
Moira  in  1903  in  August  and  December  last.  I  never  stayed  less 
than  two  days  when  I  came  home.  I  am  a  single  man,  and  my 
father  and  mother  reside  in  Moira.  I  have  always  made  my  home 
with  my  father  and  mother,  only  when  away."  He  afterwards 
swore  than  when  he  remained  at  home  for  six  months  he  was  sick 
at  home. 

The  foregoing  is  substantially  all  of  the  testimony  upon  the 
question  of  the  defendant's  nonresidence  or  absence  from  the 
state.  It  would  seem  to  me  to  establish  beyond  controversy  that 
from  May,  1898,  he  was  a  resident  of  the  city  of  Montreal,  mak- 
ing occasional  visits  only  to  the  United  States.  It  is  not  necessary 


of   Statute   of   Limitations    by    Absence   from    State,— 
Continued. 

Although  (he  six  months  statute  of  limitations  found  in  section  1P22  is 
a  case  where  a  different  limitation  is  specially  prescribed  by  law,  section 
401  applies  to  an  action  upon  a  disputed  and  rejected  claim  against  a 
decedent's  estate  and  the  statute  of  limitations  is  suspended,  when  the 
executor  is  at  the  time  of  his  testator's  death  a  resident  of  another  state. 

Hayden  v.  Pierce,  I  Ann.  Cas.  205;  144  N.  Y.  512;  39  N.  E.  638;  64  St. 
Rep.  42. 

The  period  during  which  a  mortgagor  is  absent  from  the  state  is  not  a 
part  of  the  time  limited  for  the  commencement  of  a  foreclosure  action 
and  the  fact  that  such  an  action  may  be  instituted  by  service  of  the  sum- 
mons by  publication  does  not  prevent  section  401  from  applying  as  well 
to  the  mortgage  as  to  the  bond  it  is  given  to  secure. 

Simonson  v.  Nafis,  36  App.  Div.  473;  55  N.  Y.  Supp.  449. 

The  time  of  the  absence  from  the  state  of  the  heirs  of  a  man,  who  gave 
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here  to  discuss  the  history  of  section  401  of  the  Code  of  Civil 
Procedure.  As  the  section  now  reads,  if,  after  the  cause  of 
action  has  accrued  against  a  person,  "he  departs  from  the  state 
and  remains  continuously  absent  therefrom  for  the  space  of  one 
year  or  more,"  the  time  of  his  absence  is  not  a  part  of  the  time 
limited  for  the  commencement  of  the  action.  In  Connecticut 
Trust  &  S.  D.  Co.  v.  Wead,  172  N.  Y.  497,  65  N.  E.  261,  92  Am. 
St.  Rep.  756,  this  section  was  construed.  At  the  time  of  that 
decision  it  read,  "If  after  the  cause  of  action  has  accrued  against 
a  person  he  departs  from  and  resides  without  the  state,  and  re- 
mains continuously  absent  therefrom  for  the  period  of  a  year." 
It  was  there  held  that  continuous  absence  from  the  state  was  not 
interrupted  by  occasional  visits  to  the  state.  By  the  force  of  this 
authority,  it  must  be  held  that,  notwithstanding  the  occasional 
visits  of  the  defendant  to  the  state  of  New  York,  he  was,  within 
the  meaning  of  the  Code  provision,  "continuously  absent"  from 
the  state  from  May,  1898,  until  after  the  commencement  of  the 
action. 

Moreover,  the  purpose  of  this  section  would  seem  to  require 
this  interpretation.  The  plaintiff  did  not  reside  in  Moira,  the 
place  within  the  state  to  which  the  defendant  made  his  visits. 

Suspension   op   Statute   of  Limitations   by   Absence   fboii    State,— 

Continued. 

a  mortgage  of  his  property  in  this  state  without  a  bond,  is  not  to  be 
computed  as  a  part  of  the  time  limited  for  the  commencement  of  a  fore- 
closure action. 
Osborne  v.  Randall,  7  Civ.  Pro.  323. 

C.  Nonresidents. 

The  statute  is  applicable  as  well  to  nonresidents  as  to  citizens  going 
out  of  the  state. 

Carpenter  v.  Wells,  21  Barb.  593. 

Ruggles  v.  Keeler,  3  Johns.  263. 

It  also  applies  to  causes  of  action  arising  in  other  states,  which  accrue 
In  favor  of  residents  of  this  state. 

Mayer  v.  Friedman,  7  Hun,  21& 
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Lawrence  v.  Hogue. 


With  the  exception  of  one  period  of  six  months,  when  he  was 
sick,  his  visits  were  from  two  to  three  days  only.  It  would  have 
been  practically  impossible  to  procure  personal  service  of  the 
summons  without  the  keeping  of  a  detective  in  constant  watch. 
Under  the  rules  governing  substituted  service  upon  residents  of 
the  state,  such  service  could  not  at  the  time  have  been  procured 
upon  the  defendant.  If  the  defendant's  construction  of  this  pro- 
vision of  the  Code  be  upheld,  the  plaintiff  has  not  had  six  years' 
residence  of  the  defendant  within  the  state  in  which  to  commence 
his  action,  within  a  fair  meaning  of  the  right  given  him  by  the 
Code.  Upon  the  defendant's  own  evidence,  we  are  of  opinion 
that,  after  the  cause  of  action  accrued  in  behalf  of  the  plaintiff, 
he  was  continuously  absent  from  the  state  for  more  than  a  year, 
and  for  such  a  length  of  time  that  the  statute  of  limitations  had 
not  run  at  the  time  of  the  commencement  of  this  action,  and  that 
the  County  Court  was  in  error  in  reversing  the  judgment  of  the 
justice  of  the  peace  so  holding. 

The  judgment  of  the  County  Court  must  therefore  be  re- 
versed, and  that  of  the  justice  affirmed,  with  costs  in  this  court 
and  in  the  County  Court.    All  concur. 
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Continued. 

Murray  v.  Fisher,  5  Lans.  oB. 

See  Sec.  390-a,  Code  of  Civil  Procedure. 

The  statute  of  limitations  will  not  commence  running  against  a  claim 
accruing  against  a  non-resident  in  favor  of  a  resident  until  the  former 
comes  into  this  state. 

Carpenter  v.  Wells,  21  Barb.  593. 

Power  v.  Hathaway,  43  Barb.  314. 

See  Sec.  300,  Code  of  Civil  Procedure. 

A  mere  passing  through  the  state  will  not  set  the  statute  of  limitations 
running. 

Gans  v.  Frank,  36  Barb.  330. 

A  coming  into  the  state  is  sufficient,  although  the  defendant  does  not 
acquire  a  residence  here,  but  immediately  goes  back  to  this  foreign  resi- 

Costello  v.  Downer,  19  App.  Div.  434;  46  N.  Y.  Supp.  713. 
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Ford  v.  Babcock,  a  Sandf.  518;  7  Leg.  Obs.  27a 

Randall  v.  Wilkins,  4  Den.  577. 

The  second  sentence  of  the  statute  is  not  confined  to  persons  who  were 
residents  when  the  causes  of  anion  accrued,  but  the  absences  from  the 
state  of  non-residents,  after  they  have  come  into  the  state,  are  to  be  de- 
ducted from  the  time  limited  for  the  commencement  of  actions  against 

Costello  v.  Downer,  19  App.  Div.  434;  46  N.  Y.  Supp.  713. 

Ford  v.  Babcock,  2  Sandf.  518;  7  Leg.  Obs.  270. 

Murray  v.  Fisher,  5  Lans.  98. 

Cole  v.  Jessup,  10  N.  Y.  96;  10  How.  515. 

The  last  cited  case  overruled  the  case  of  Randall  v.  Wilkins,  4  Den. 
577,  holding  the  contrary. 

Conceding  that  a  resident  of  an  adjoining  state  who  daily  openly  at- 
tends his  office  here  should  be  considered  as  having  beeA  without  the  state 
at  the  time  the  cause  of  action  accrued,  his  return  on  the  first  morning 
thereafter  will  set  the  statute  of  limitations  running. 

Costello  v.  Downer,  19  App.  Div.  434;  46  N.  Y.  Supp.  713. 

The  case  of  Riker  v.  Curtis,  17  Misc.  134,  39  N.  Y.  Supp.  340,  holding 
the  opposite,  is  overruled  by  the  case  last  cited. 

A  nonresident  who  is  daily  present  and  carries  on  his  business  within 
t!iis  state  is  not  continuously  absent  therefrom  for  the  space  of  a  year. 

Costello  v.  Downer,  19  App.  Div.  434;  46  N.  Y.  Supp.  713. 

In  the  case  of  First  Nat  Bk.  of  Lockport  v.  Bissell,  24  St.  Rep.  909;  7 
N.  Y.  Supp.  S3,  it  was  held  that  the  departure  of  a  resident  to  become  a 
resident  of  another  state,  when  he  retained  his  place  of  business  in  this 
state,  would  not  have  suspended  the  statute  of  limitations,  if  the  action 
had  been  brought  under  the  statute  in  practically  the  same  form  as  it  is 
at  present. 

d.    Character  of  return. 

A  return  to  the  state  to  set  the  statute  of  limitations  running  must  be 
public  or  notorious,  so  that  the  plaintiff  would  know  of  the  return  or  with 
due  diligence  could  have  ascertained  it  and  served  process  on  the  de- 
fendant. 

Palmer  v.  Bennett,  1  Ann.  Cas.  208;  83  Hun,  220;  64  St.  Rep.  157;  31 
N.  Y.  Supp.  567. 

Fowler  v.  Hunt,  10  Johns.  464. 

Didier  v.  Davison,  2  Sand.  Ch.  61. 

The  burden  of  proof  is  on  the  defendant  to  show  a  return  of  such  a 
character. 

Palmer  v.  Bennett,  I  Ann.  Cas.  208;  83  Hun,  220;  64  St.  Rep.  157;  31 
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N.  Y.  Supp.  567. 

A  defendant  employed  as  a  dentist's  assistant  is  not  required  to  display 
a  sign  or  see  that  his  name  is  in  the  city  director/  on  peril  of  being  held 
to  have  concealed  his  return. 

Campbell  v.  Post,  20  Misc.  339;  45  N.  Y.  Supp  JH9- 

e.  Continuity   of  abienee. 

Casual  temporary 'visits  to  this  state  do  not  break  the  continuity  of  the 
absence. 

Connecticut  Trust  &  S.  D.  Co.  v.  Wead,  173  N.  Y.  497!  65  N.  E.  261. 

Martin  v.  Piatt,  S>  Hun,  4291.21  St.  Rep.  330;  4  N.  Y.  Supp.  359. 

Successive  absences  can  be  accumulated  and  die  aggregate  deducted 
from  the  period  of  limitation. 

Cole  v.  Jessup,  10  N.  Y.  96. 

Berrien  v.  Wright,  26  Barb.  208. 

Martin  v.  Piatt,  51  Hun,  429;  21  St.  Rep.  330;  4  N.  Y.  Supp.  359. 

£  What  constitutes  absence. 

When  a  prima  facie  case  is  established  of  defendant's  absence  from 
the  state,  or  he  pleads  the  statute  of  limitations,  the  burden  is  cast  upon 
him  to  show  his  presence  here,  after  the  cause  of  action  accrued,  for  a 
sufficient  length  of  time  to  bar  the  action. 

Helmer  v.  Minor,  75  Hun,  309;  56  St  Rep.  764;  27  N.  Y.  Supp.  79- 

Mayer  v.  Friedman,  7  Hun,  218. 

A  prima  facie  case  of  absence  of  the  defendant  from  the  state  is  estab- 
lished by  the  following  facts :  Before  the  maturity  of  the  claim,  he  closed 
his  business  and  went  to  another  state,  from  which  he  thereafter  dated 
his  letters.  He  returned  here  with  the  dead  body  of  his  wife  for  burial, 
and  to  attend  his  father's  funeral.  He  was  seen  in  this  state  at  another 
time,  but  when,  did  not  appear.  His  brother  said  that  he  did  not  know 
of  the  defendant  residing  here  since  he  left 

Helmer  v.  Minot,  75  Hun,  309;  56  St.  Rep.  764;  27  N.  Y.  Supp.  79. 

The  question  of  defendant's  alleged  absence  should  be  submitted  to  the 
jury,  where  it  is  shown  that  he  is  a  travelling  minstrel,  upon  the  road 
■early  all  the  time,  that  he  had  stated  to  plaintiff  that  he  had  not  been  in 
New  York  for  four  or  five  years,  except  for  a  week  or  two  each  yeir, 
and  that  he  had  no  fixed  abode  in  this  state  and  had  not  voted  here  for 
#,rer  ten  years. 

Cruger  v.  Dockstader,  31  Misc.  24;  62  N.  Y.  Supp.  1036. 

The  claim  of  a  defendant  that  so  long  as  he  did  not  intend  to  change 
his  residence,  and  did  not  vote  anywhere  except  in  New  York,  or  describe 
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himself  as  a  resident  of  any  other  place,  or  was  never  absent  continuously 
for  one  year  at  a  time,  and  because  he  was  obliged  to  go  out  of  the  state 
to  find  employment  and  left  with  no  intention  of  abandoning  New  York 
as  a  permanent  home,  the  statute  continued  to  run  during  the  whole  time 
of  his  absence,  cannot  be  sustained. 

Martin  v.  Piatt,  51  Hun,  429;  21  St.  Rep.  330:  4  N.  Y.  Supp.  359- 

g.  Joint   debtors. 

The  absence  of  one  joint  debtor  from  the  state  suspends  the  statute 
against  him,  although  his  codebtor  remains  here. 

Denny  v.  Smith,  18  N.  Y.  567. 

Brewster  v.  Bates,  81  Hun,  204;  62  St  Rep.  744;  30  N.  Y.  Supp.  780. 

Cutler  v.  Wright,  23  N.  Y.  472. 

In  an  action  against  the  administrator  of  a  deceased  member  of  a  firm 
upon  its  promissory  note,  it  was  held  that  the  (act  that  the  deceased 
partner  remained  in  the  state  did  not  prevent  the  suspending  of  the  run- 
ning of  die  statute  of  limitations  as  against  die  surviving  partner  during 
his  non residence. 

Hixson  v.  Rodbourn,  67  App.  Div.  424;  73  N.  Y.  Supp.  77Q. 

The  coming  into  this  state  of  one  of  several  nonresident  joint  debtors 
does  not  set  the  statute  running  in  favor  of  the  others. 

Davis  v.  Kinney,  I  Abb.  Pr.  440. 

In  an  action  on  a  several  contract  a  defendant  cannot  avail  himself  of 
the  statute  of  limitations  by  reason  of  the  continuance  of  his  copromisor 
with  the  state  during  his  own  absence. 

Bogert  v.  Vermilya,  10  N.  Y.  447. 

The  absence  from  the  state  of  the  person  liable  upon  the  bond  does  not 
suspend  the  statute  of  limitations  as  to  the  mortgagor  who  assumed  no 
personal  liability  for  the  debt. 

Fowler  v.  Wood,  78  Hun,  304;  60  St  Rep.  176;  28  N.  Y.  Supp.  gpS. 

b.  Death  without  state. 

If  a  person,  against  whom  a  cause  of  action  exists,  dies  without  the 
state,  the  statute  of  limitations  commences  to  run  only  from  the  expira- 
tion of  eighteen  months  after  the  issuing,  within  the  state,  of  letters  testa- 
mentary or  letters  of  administration. 

See  Sec  391,  Code  of  Civil  Procedure. 

Davis  v.  Garr,  6  N.  Y.  124. 

Benjamin  v.  De  Groot,  I  Den.  151. 

Christophers  v.  Garr,  6  N.  Y.  61. 
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PETTIT  v.  PETTIT. 


[ios  App.  Div.  312;  93  AT.  Y-  Supp.  1001.] 
{Supreme  Court,  Appellate  Division,  Third  Department.    May  3,  1905.) 

I.    MARRlAGB—lMFEDtMENTS— PRIOS  EXISTING   M  A  RRIAGE— JUDGMENT  IN   DI- 
VORCE—EFFECT. 

Under  Code  Civ.  Proc.  Sec.  1774,  providing  that  no  final  judgment 
of  divorce  shall  be  entered  until  after  the  expiration  of  three  months 
after  the  filing  of  the  decision  of  the  court  or  report  of  the  referee,  an 
interlocutory  judgment  of  divorce  is  ineffectual  to  dissolve  the  mar- 
riage relation,  and  a  marriage  entered  into  in  a  foreign  state  between 
a  party  to  the  divorce  suit  and  a  third  person  after  the  entry  of  the 
interlocutory  judgment,  and  prior  to  the  entry  of  final  judgment,  is 
absolutely  void,  under  the  domestic  relations  law  (Laws  1896,  p.  2l5, 
c.  372,  Set  3).  declaring  a  marriage  void  if  contracted  by  a  person 
whose  husband  or  wife  by  a  former  marriage  is  living,  unless  such 


Note— Void  Marriages. 

a.  In  general— -307. 

b.  Relationship.— 308. 

c.  Marriage  during  life  of  spouse. — 309. 
A  Marriage  after  divorce.— 309. 

e.  Marriage  after  absence  of  spouse. — 312. 


If  a  marriage  is  void  ab  initio,  no  decree  dissolving  the  contract  is 
necessary.  But  for  the  quiet  and  relief  of  the  parties  and  the  good  order 
of  society,  such  a  decree  is  proper. 

Lincoln  v.  Lincoln,  6  Robt  525. 
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former  marriage  has  been  annulled  or  has  been  dissolved. 
a.  Sahb-    Void  M  a  muac-es— Annulment. 

No  judicial  sentence  of  nullity  is  necessary  in  order  to  free  a  party 
to  a  void  marriage,  but  a  decree  of  annulment  is  provided  for  in  such 
case  by  Code  Civ.  Proc  Sec  1742. 

3.  Same— Ratification. 

While  a  voidable  marriage  may  be  ratified,  a  marriage  which  is  a 
nullity  because  contracted  while  a  prior  existing  marriage  is  in  force 
is  not  the  subject  of  ratification. 

4.  Same — Common-Law  Marriages — Statutory  Prohibition. 

While  Laws  1901,  p.  933,  c  339,  requiring  a  marriage  to  be  solemn- 
ized by  a  clergyman  or  one  of  certain  officers,  or  to  be  evidenced  by  a 
written  contract  of  marriage,  signed  and  acknowledged  by  the  parties, 
was  in  force,  a  marriage  void  when  entered  into,  because  of  the  exist- 
ence of  a  prior  undissolved  marriage,  could  not  be  validated  by  mere 
cohabitation  after  the  dissolution  of  such  prior  marriage. 

5.  Same — Annulment — Discretion  of  Court. 

Plaintiff  was  the  co-respondent  in  a  divorce  action  in  which  de- 
fendant's wife  procured  a  divorce  from  defendant  Immediately  after 
the  entry  of  an  interlocutory  judgment  of  divorce,  plaintiff  and  de- 
fendant went  into  another  state  and  were  married,  notwithstanding 
the  amendment  to  Code  Civ.  Proc.  Sec.  1774,  prohibiting  the  entry  of 


Void  Marriages, — Continued. 


Hopper  v.  Hopper,  92  Hun,  415;  71  St  Rep.  664;  36  N.  Y.  Supp.  610. 
McCarron  v.  McCarron,  26  Misc.  158;  56  N.  Y.  Supp.  745. 


A  marriage  is  incestuous  and  void  whether  the  relatives  are  legitimate 
or  illegitimate  between,  either: 

1.  An  ancestor  and  a  descendant,  or, 

2.  A  brother  and  sister  of  either  the  whole  or  the  half  blood. 

3.  An  uncle  and  niece  or  an  aunt  and  nephew. 
Sec.  2,  Domestic  Relations  Law,  LI.  1896,  ch.  272. 
A  marriage  between  first  cousins  is  not  void 
Matter  of  Hampe,  2  City  Ct  401. 
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final  judgment  of  divorce  until  the  expiration  of  three  months  after 
the  decision  of  the  court,  which  had  just  gone  into  effect,  and  of 
which  plaintiff  and  defendant  might  have  been  ignorant  Plaintiff 
was  at  the  time  barely  eighteen  years  old,  and  no  children  resulted 
from  the  marriage.  Held,  that  justice  would  he  best  subserved  by 
annulling  the  marriage. 

Appeal  from  Trial  Term,  Fulton  County. 

Action  by  Martha  Pettit,  by  James  Noonan,  her  guardian  ad 
litem,  against  Joel  Pettit.  From  a  judgment  dismissing  her 
complaint,  plaintiff  appeals.    Reversed. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE, 
CHESTER,  and  HOCGHTON,  JJ. 

Eugene  D.  Scribner,  for  appellant. 

Houghton,  J.  The  action  is  brought  to  obtain  a  decree  an- 
nulling the  marriage  between  plaintiff  and  defendant  on  ihe 
ground  that  it  was  void  because  defendant  had  a  wife  living  at 

Void  Mamuages,— Continued, 
c  Marriage  during  lift  of  spouse. 

A  marriage  is  absolutely  void  if  contracted  by  a  person  whose  husband 
or  wife  by  a  former  marriage  is  living,  unless  either: 

1.  Such  former  marriage  has  been  annulled  or  has  been  dissolved  for  a 
cause  other  than  the  adultery  of  such  person ; 

2.  Such  former  husband  or  wife  has  been  finally  sentenced  to  im- 
prisonment for  life; 

3.  Such  former  husband  or  wife  has  absented  himself  or  herself  for 
five  successive  years  then  last  past  without  being  known  to  such  person 
to  be  living  during  that  time. 

Sec  3,  Domestic  Relations  Law. 

d  Marriage  afler  divorce. 

The  remarriage  of  a  divorced  husband  and  wife  is  not  void. 
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the  time.  In  October,  1902,  the  wife  of  defendant  procured 
against  him,  in  the  Supreme  Court  of  this  state,  an  interlocutory 
judgment  of  divorce.  Shortly  after  its  entry,  and  nearly  three 
months  before  final  judgment  was  entered  thereon,  the  plaintiff 
and  defendant  went  to  the  state  of  Vermont,  where  a  rrarriage 
ceremony  was  performed.  They  immediately  returned  to  this 
state,  and  lived  together  as  husband  and  wife  until  Jr'y,  1904. 
The  interlocutory  judgment  was  in  the  form  prescribed  by  section 
1774  of  the  Code  of  Civil  Procedure,  and  adjudged  that  the  de- 
fendant's then  wife  was  entitled  to  a  decree  of  divorce  on  the 
ground  of  adultery  of  this  defendant,  and  that  final  judgment 
awarding  the  same  should  be  entered  at  the  expiration  of  three 
months  after  its  own  entry,  as  of  course,  unless  the  court  shouM 
otherwise  order. 

We  concur  in  the  conclusion  of  the  learned  court  below  that 
the  interlocutory  judgment  was  ineffectual  to  dissolve  the  mar- 
riage relation  between  the  defendant  and  his  former  wife.-  That 
was  not  accomplished  until  the  entry  of  the  final  judgment  in 
the  February  following.     The  defendant's  former  wife  :s  still 

Void  Marriages, — Continued. 
Sec  1761,  Code  of  Civil  Procedure. 

The  marriage  of  a  defendant  convicted  of  adultery  is  not  void,  if  the 
court  in  which  the  judgment  of  divorce  was  rendered  shall  in  respect  to 
the  provision  forbidding  him  from  marrying  again  modify  such  judgment, 
whidi  modification  shall  only  be  made  upon  satisfactory  proof  that  five 
years  have  elapsed  since  the  decree  of  divorce  was  rendered,  and  that  Hie 
conduct  of  the  defendant  since  the  dissolution  of  said  marriage  has  been 

tini  form  ily  good. 

3  R.  S.  146,  Sec.  49,  as  amended  by  LI.  1807,  eh.  453. 

The  provision  rendering  void  a  marriage  by  a  husband  divorced  on 
account  of  his  adultery  is  applicable,  although  the  prior  marriage  took 
place  and  was  dissolved  in  another  state, 

Smith  v.  Woodworth,  44  Barb.  198, 
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alive,  and  prior  to  the  entry  of  final  judgment  he  had  no  legal 
right  to  enter  into  marital  relations  in  any  foreign  state  with  this 
plaintiff.  The  very  object  of  the  amendment  of  the  section  of 
the  Code  was  to  prevent  the  unseemly  haste  which  was  custom- 
ary, and  to  postpone  the  right  of  either  party  to  remarry  in  any 
jurisdiction  until  final  judgment  should  be  entered.  No  final 
judgment  dissolving  the  marriage  relations  between  defendant 
and  'his  former  wife  having  been  entered,  and  she  being  alive, 
the  marriage  of  defendant  to  plaintiff  was  absolutely  void.  Do- 
mestic Relations  Law,  Sec.  3  (Laws  1896,  p.  216,  c.  272) ; 
Amory  v.  Amory,  6  Robt.  514;  33  How.  490.  Being  void,  and 
not  merely  voidable,  no  judicial  sentence  of  nullity  was  neces- 
sary to  free  the  plaintiff.  1  Bishop  on  Marriage  &  Divorce,  Sec. 
299;  Patterson  v.  Gaines,  6  How.  (U.  S.)  592,  12  L.  Ed.  553. 
The  Code  of  Civil  Procedure,  however,  provides  that  a  party 
may  obtain  a  decree  in  such  case.    Section  1743. 

While  there  are  cases  holding  that  it  is  the  duty  of  the  court  to 
grant  a  decree  declaring  void  a  marriage  where  one  of  the  parties 
had  a  husband  or  wife  living  at  the  time  (Appleton  v.  Warner, 

Void  Marriages, — Continued. 

The  second  marriage  is  void,  when  she  did  not  procure!  a  divorce  from 
her  first  husband  until  a  month  after  she  'had  married  again. 

McCarron  v.  McCarron,  26  Misc.  158;  56  N.  Y.  Supp.  745. 

A  marriage  contracted  in  good  faith,  both  parties  believing  that  she 
was  actually  divorced,  at  eleven  o'docic  on  the  morning  of  the  day  in  the 
afternoon  of  which  the  final  decree  of  divorce  from  her  former  husband 
was  entered,  is  not  void,  since  the  decree  for  that  purpose  will  be  con- 
sidered as  granted  at  the  opening  of  the  court  on  that  day,  as  the  court 
will  not  divide  a  day  or  examine  critically  the  precise  hour  any  act  is 
done,  except  in  cases  of  necessity  for  the  purpose  of  guarding  against 
injustice,  or  where  important  rights  are  concerned. 

Merriam  v.  Wolcott,  6l  How.  Pr.  377. 

A  marriage  of  a  wife,  for  whose  adultery  the  former  marriage  has  been 
dissolved,  is  void,  although  at  the  time  of  the  contraction  of  the  second 
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51  Barb.  270),  yet  there  are  well-considered  cases  holding  that 
the  court  has  the  right  to  withhold  such  relief  unless  the  party 
asking  it  comes  into  court  with  clean  hands  (Taylor  v.  Taylor, 
63  App.  Div.  231,  71  N.  Y.  Supp.  411 ;  Kerrison  v.  Kerrison,  8 
Abb.  N.  C.  444 ;  Tait  v.  Tait,  3  Misc.  218,  52  St.  Rep.  645 ;  23  N. 
Y.  Supp.  597).  In  Finn  v.  Finn,  62  How.  Pr.  83,  and  in  Mc- 
Carron  v.  McCarron,  26  Misc.  158,  56  N.  Y.  Supp.  745,  the  relief 
was  granted.    In  the  latter  case  it  was  said : 

"If,  however,  the  plaintiff  contracted  the  marriage  with  full  knowledge 
of  the  situation,  a  court  of  equity  would  simply  leave  him  where  he  had 
placed  himself,  and  refuse  its  decree  formally,  declaring  said  marriage 

The  plaintiff's  complaint  herein  was  not  dismissed  upon  the 
ground  that  Che  court  exercised  its  discretion  in  refusing  to  her 
the  relief  asked,  but  upon  the  ground  that  the  plaintiff  had  con- 
tracted a  new  marriage  with  the  defendant  by  living  with  him  as 
his  wife  after  the  entry  of  the  final  judgment  We  cannot  con- 
cur in  this  view.    The  marriage  was  a  nullity.    It  was  not  subject 

Void  Marriages,— Continued- 
marriage  she  believed  her  former  husband  dead,  as  she  bad  not  heard  from 
him  in  seven  years. 

Matter  of  Barrowdale,  28  Hun,  336. 

Where,  hearing  nothing  of  her  husband  for  five  years  after  his  dis- 
appearance, She  remarries,  but  subsequently  he  obtains  a  divorce,  in  an 
action  against  her  in  which  she  appears,  for  her  adultery  with  the  man  she 
so  married,  such  second  marriage  is  void,  so  that  she  is  not  entitled  to 
letters  of  administration  as  the  widow  of  her  second  husband. 

Oram  v.  Oram,  3  Redf.  300. 

e.  Marriage  after  absence  of  spouse. 

The  provision  that  a  marriage  after  a  husband  or  wife  has  been  absent 
for  five  successive  years  without  being  known  to  be  living  is  voidable  only 
does  not  apply  to  a  marriage  contracted  by  a  husband  or  wife  after  a 
judgment  of  divorce  forbidding  him  or  her  from  marrying  during  the 
other's  lifetime- 
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igo5j  Pettit  v.  Pettit. 

of  ratification  as  such.  This  principle  applies  only  to  voidable 
marriages,  good  until  set  aside,  concerning  which  the  Code  pro- 
vides that  no  decree  of  annulment  shall  be  granted,  in  case  of 
force  or  duress,  if  it  appears  at  any  time  before  the  commence- 
ment of  the  action  the  parties  voluntarily  cohabited  as  husband 
and  wife ;  or  on  the  ground  of  fraud,  if  they  have  done  so  with 
full  knowledge  of  the  facts  constituting  the  fraud ;  or  in  case  of 
lunacy,  after  the  disability  shall  nave  been  removed.  Code  Civ. 
Proc.  Sees.  1750,  1747.  There  was  no  new  ceremony  after  the 
entry  of  the  final  judgment,  nor  any  new  contract.  Indeed,  the 
plaintiff  and  defendant  could  make  no  contract  between  them- 
selves, aside  from  a  ceremonial  marriage,  except  in  writing, 
signed  by  both  of  them,  and  witnessed  by  at  least  two  persons, 
and  acknowledged,  for  chapter  339,  p.  933,  of  the  Laws  of  1901, 
was  then  effective,  and  so-called  parol  common-law  marriages 
had  been  done  away  with. 

Without  committing  ourselves  to  the  proposition  that  the  court 
is  either  compelled  to  or  should  in  all  cases  grant  a  formal  decree 
of  nulHty  when  the  marriage  is  void,  we  think  this  is  a  case  where 
the  ends  of  justice  will  be  best  subserved  by  granting  to  the  plain- 
tiff such  a  decree.  There  are  no  children.  She  is  young,  being 
barely  18  years  of  age  when  the  ceremony  was  performed.    The 

Void  M  a  kbiagxs/— Continued. 

Matter  of  Barrowdale,  26  Hun,  336. 

Matter  of  Tabor,  31  Misc.  579;  65  N.  Y.  Supp.  571. 

It  will  not  be  presumed,  that  a  husband  knew  that  his  first  wife  was 
living  at  the  time  of  his  second  marriage,  upon  Hie  ground  that  otter- 
wise  he  would  be  guilty  of  a  crime,  when,  if  such  presumption  were  to 
obtain,  he  would  be  guilty  of  a  crime  in  contracting  a  third  marriage. 

Palmer  v.  Palmer,  163  N.  Y.  130;  56  N.  E.  501. 

A  marriage  during  the  lifetime  of  a  husband  is  not  void,  where  it  ap- 
pears that  he  disappeared  in  1862  and,  in  1870,  after  hearing  that  his 
sister  had  received  "a  dead  letter,"  she  went  to  see  her  and  was  ordered 
out  of  the  house,  with  the  accusation  that,  had  she  put  up  with  him,  he 
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amendment  to  section  1774  of  the  Code  had  been  in  effect  less 
than  two  months  when  the  interlocutory  judgment  was  granted. 
The  plaintiff,  as  well  as  the  defendant,  may  not  have  known  of 
the  new  provision,  and  may  well  have  thought  they  had  the  right 
to  marry  in  a  foreign  state  at  once.  It  is  true  that  this  plaintiff 
was  the  co-respondent  in  the  divorce  action,  but  the  defendant 
may  have  attempted  in  good  faith  to  make  such  reparation  as  he 
could  by  marriage.  It  having  failed,  no  good  can  come  of  allow- 
ing the  cloud  of  an  undeclared  void  marriage  to  hang  over  the  - 
plaintiff  for  the  remainder  of  her  life. 

There  was  no  appearance  by  the  defendant  in  the  court  below 
or  upon  this  appeal.  It  would  be  proper  for  us  to  direct  such 
judgment  in  favor  of  the  plaintiff  as  her  complaint  demands  and 
her  proofs  warrant,  except  for  the  fact  that  the  affidavit  of  serv- 
ice of  the  summons  does  not  conform  to  the  requirements  of 
rule  18  of  the  general  rules  of  practice,  in  failing  to  state  what 
knowledge  the  person  making  the  service  had  of  the  person  served 
being  the  defendant,  and  how  such  knowledge  was  acquired. 
This  can  doubtless  be  supplied  on  a  rehearing  at  Special  Term. 

The  judgment  should  be  reversed,  and  a  new  trial  granted, 
upon  supplying  such  defect,  without  costs  of  this  appeal.  All 
concur. 


Void  Marriages,-  -Continued. 


would  Stilt  be  living,  and  where  it  further  appears  that  she  made  inquiries 
of  her  and  his  friends,  but  could  find  out  nothing,  only  that  he  was  dead, 
some  saying  that  he  went  to  war,  and  others  that  he  went  to  Havana  or 
Panama. 

Taylor  v.  Taylor,  63  App.  Div.  231 ;  71  N.  Y.  Supp.  411. 

Under  the  provision  that  a  marriage  is  void  only  from  the  time  of  its 
annulment  when  contracted  after  live  year's  absence  of  a  former  husband 
or  wife,  such  a  marriage  is  not  to  be  retarded  as  valid  for  any  other  pur- 
pose concerning  property,  than  that  of  reserving  the  inheritance  of  the 
offspring  thereof  from  the  competent  parent 


Spicer  v.  Spioer,  16  Abb.  N.  S.  112. 
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KOHM  v.  INTERBOROUGH  RAPID  TRANSIT  CO. 

[104  App.  Div.  237;  93  N.  Y.  Supp.  671.] 

(Supreme  Court,  Appellate  Division,  First  Department.    May  5,  1905.) 

1.    Carriers — Duty  to  Passengers — Supervision  op  Movements. 

A  common  carrier  engaged  in  a  great  city  in  the  transportation  of 

.  a  large  number  of  passengers  between  stations,  from  which  it  controls 

their  admission  to  its  trains,  is  bound  to  exercise  care  to  so  direct  the 

movements  and  disposition  of  those  whom  it  undertakes  to  transport 

as  to  preserve  their  safety. 

a.    Same — Insufficient  Accommodations — Crowded    Platforms — Necli- 

Where  a  carrier  of  passengers  in  a  city  fails  to  provide  either  seats 


Note— Liability  of  Carries  fob  Injury  to  Passenger  Riding  on  Plat- 
form of  Car. 

a.  Statute.— 315. 

b.  Negligence.si&. 

1.  In  general. — 318. 

2.  Overcrowding — 321. 

3.  Sudden  jerk,— 323. 

4.  Excessive  speed  rounding  curve. — 326. 

5.  Collision j— 327. 

c  Contributory  negligence. — 328. 

1.  In  general. — 328. 

2.  Permission  of  carrier. — 329. 

3.  Possibility  of  being  inside. — 330. 

4.  Knowledge  of  danger. — 332. 


No  railroad  corporation  shall  be  liable  for  any  injury  to  any  passenger 
while  on  the  platform  of  a  car  in  violation  of  the  printed  regulations  of 
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or  standing  room  inside  its  cars,  so  that  the  passengers  must  stand  on 
the  platform  in  order  to  ride  at  all,  and  they  are  permitted  to  so  ride, 
whether  the  carrier  is  negligent  in  allowing  the  platform  to  become  so 
crowded  that  a  passenger  is  liable  to  be  pushed  oS  is  a  question  for 
the  jury. 
3.    Same-  -Proximate  Cause. 

A  carrier  of  passengers  in  a  city  is  not  liable  for  the  death  of  a 
passenger  who  falls  from  a  crowded  platform,  in  the  absence  of 
evidence  that  the  passenger's  fall  was  caused  by  the  crowded  condition 
of  the  platform,  and  where  the  evidence  rather  shows  that  the  pas- 
senger slipped  and  fell  because  of  snow  brought  upon  the  platform  by 
other  passengers,  and  there  is  no  evidence  of  any  other  negligence  on 
the  part  of  the  carrier  than  the  overcrowding  of  the  platform. 
Hatch,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Emilie  Kohm,  as  administratrix  of  Adolph  Kohm, 
deceased,   against   the   Interborough   Rapid   Transit   Company. 

Liability  of  Carrier  fob  Imjury  to  Passenger  Riding  ok  Platform  of 
Car, — Continued. 

the  corporation,  posted  up  at  the  time  in  a  conspicuous  place  inside  of  the 
passenger  cars,  then  in  the  train,  if  there  shall  be  at  the  time  sufficient 
room  for  the  proper  accommdation  of  the  passenger  inside  such  pas- 
senger cars. 

8  53,  Railroad  Law. 

This  statute  does  not  apply  to  street  railroads. 

Vail  v.  Broadway  R.  Co.,  3  Ann.  Cas.  317;  147  N.  Y.  377;  70  St  Rep.  33; 

42  N.  E.  4. 

A  notice  forbidding  passengers  from  getting  on  or  off  the  front  platform 
does  not  forbid  riding  there  and  is  not  the  notice  required  by  section  53  of 
the  Railroad  Law  to  relieve  a  company  from  liability. 

Nolan  v.  Brooklyn  City  ft  N.  R.  Co.,  87  N.  Y.  63. 

A  notice  to  the  effect  that  smoking  is  not  allowed  except  on  the  front 
platform  modifies  one  prohibiting  passengers  from  standing  there  and 
operates  as  a  waiver  of  any  immunity  conferred  under  the  provisions  of 
the  Railroad  Law. 

Vail  v.  Broadway  R.  Co,  a  Ann.  Cas.  317;  14?  N.  Y.  377;  70  St  Rep.  33; 

43  N.  E.  4. 
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1905]  Kohm  v.  Interborough  Rapid  Transit  Co. 

From  a  judgment  for  plaintiff,  and  from  an  order  denying  a  new 
trial,  defendant  appeals.    Reversed. 

Argued  before  VAN  BRUNT,  P,  J.,  and  HATCH,  MC- 
LAUGHLIN, O'BRIEN,  and  INGRAHAM,  JJ. 

John  F.  Mclntyre,  for  appellant 

Charles  Steckler,  for  respondent 

O'Brien,  J.  This  action  is  brought  to  recover  damages  sus- 
tained by  the  plaintiff  through  the  death  of  her  husband,  which  it 
is  alleged  was  caused  by  the  negligence  of  the  defendant  while  he 
was  a  passenger  upon  one  of  its  cars.  On  the  day  of  the  accident 
plaintiff's  intestate  boarded  a  north-bound  train  upon  defendant's 
elevated  road,  and  while  standing  upon  a  platform  of  one  of  the 
cars  he  either  fell  or  was  pushed  between  that  car  and  the  follow- 
ing on^  *n  such  a  manner  that  his  leg  was  crushed,  and  about  a 

Liability  of  Carrier  for  Injury  to  Passenger  Riding  on  Platform  of 
Car,— Continued 

A  railroad  is  not  absolved  from  liability  by  the  statute,  if  there  is  no 
unoccupied  seat  in  the  coach  on  whose  platform  a  passenger  is  riding 
and  he  has  had  neither  time  nor  opportunity  to  proceed  to  other  cars  in 
search  of  a  seat,  without  exposure  to  hazard  in  passing  from  platform  to 
platform  while  the  train  is  in  rapid  motion. 

Willis  v.  Long  Island  R.  Co.,  34  N.  Y.  670. 

The  mere  fact  that  the  conductor  does  not  object  to  a  passenger  stand- 
ing on  the  platform  will  not  justify  the  presumption  that  the  company 
assents  to  waive  the  protection  given  to  it  by  the  statute. 

Higgins  v.  N.  Y.  &  Harlem  R.  R.  Co.,  3  Bosw.  13a. 

It  is  not  a  ground  of  immunity  under  the  statute  that  the  passenger 
might  possibly  have  procured  for  himself  the  accommodations  inside, 
which  the  company  failed  to  furnish,  by  displacing  the  person  of  one  and 
the  property  of  another,  in  the  exercise  of  an  authority  which  appropriate- 
ly belonged  to  the  conductor. 

Willis  v.  Long  Island  R.  Co.,  34  N.  Y.  670. 
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month  thereafter  he  died  as  the  result  of  the  injury.  The  plain- 
tiff, as  appears  from  the  complaint,  seeks  to  predicate  defendant's 
liability  upon  its  negligence  in  permitting  the  train  to  be  over- 
crowded, thus  compelling  the  deceased  to  occupy  a  dangerous 
place,  and,  while  he  was  thus  exposed  to  danger,  in  negligently 
starting  its  train  with  a  sudden  and  violent  movement,  so  that 
the  passengers  were  jostled  and  thrown  against  each  other,  and 
the  intestate  thereby  caused  to  fall  between  the  two  cars. 

The  accident  happened  shortly  after  6  o'clock  in  the  afternoon, 
ard  the  evidence  showed  that  the  defendant's  north-bound 
trains,  including  the  one  upon  which  the  intestate  was  riding,  were 
crowded  at  that  time.  A  common  carrier  engaged,  as  this  one  is, 
in  a  great  city,  in  the  transportation  of  a  large  number  of  pas- 
sengers between  stations  from  which  it  can  control  their  admis- 
sion to  its  trains,  is  bound  to  exercise  care  to  so  direct  the  move- 
ments and  disposition  of  those  whom  it  undertakes  to  transport 
as  to  preserve  their  safety.     Cattano  v.  Metropolitan  St  R.  Co., 

Liability  of  Carrier  for  Injury  to  Passenger  Riding  on  Platform  of 
Car, — Continued. 


I.  In  general 

The  stoppage  of  a  train  at  a  regular  station  is  an  invitation  to  the 
public  to  take  passage  thereon  and  the  sale  of  tickets  by  the  company  for 
that  train  binds  it  to  furnish  a  safe  and  secure  place  for  its  passengers 
to  ride. 

Werle  v.  Long  Island  R.  Co.,  98  N.Y.  65a 

A  railway  permitting  a  passenger  to  stand  upon  the  step  and  taking 
his  fare  there  owes  a  duty  to  take  reasonable  care  that  he  is  not  ex- 
posed to  unnecessary  danger. 

Schaefer  v.  Union  R.  Co.,  29  App.  Div.  261 ;  51  N.  Y.  Supp.  431. 

Lucas  v.  Metropolitan  St.  R.  Co.,  56  App.  Div.  405 ;  67  N.  Y.  Supp.  833. 

The  exposure  of  a  platform  passenger  10  a  danger  which  the  exercise 
of  reasonable  foresight  would  have  anticipated  and  due  care  avoided 
is  negligence  on  the  part  of  a  carrier. 
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1 

173  N.  Y.  565,  66  N.  E.  563;  Lehr  v.  Steinway  &  H.  P.  R.  Co., 
118  N.  Y.  556,  30  St.  Rep.  i ;  23  N.  E.  889;  Graham  v.  Manhat- 
tan R.  Co.,  149  N.  Y.  336,  43  N.  E.  917;  Viemeister  v.  Brooklyn 
Heights  R.  Co.,  91  App.  Div.  510,  87  N.  Y.  Supp.  162 ;  Dawson  v. 
N.  Y.  &  B.  B.,  31  App.  Div.  537,  52  N.  Y.  Supp.  133.  In  the  Cat- 
tano  v.  Metropolitan  St.  R.  Co.,  173  N.  Y.  565 ;  66  N.  E.  563,  the 
Court  of  Appeals  said,  "It  was  the  duty  of  the  defendant,  when  it 
allowed  passengers  to  ride  on  the  platform,  to  use  a  high  degree 
of  care  to  protect  them  from  injury."  When  a  carrier  of  pas- 
sengers fails  to  provide  either  seats  or  standing  room  inside  its 
cars,  so  that  a  passenger  must  stand  on  the  platform  in  order  to 
ride  at  all,  and  the  company  permits  him  to  ride  there,  it  cannot 
allow  the  platform  to  become  so  crowded  that  he  is  liable  to  be 
pushed  off,  without  presenting  a  question  of  fact  for  the  jury  as 
to  its  negligence  in  the  premises. 

Not  only  did  the  testimony  show  that  upon  this  train  the  de- 
fendant undertook  to  carry  more  passengers  than  could  either  sit 

Liability  or  Carrier  for  Injury  to  Passenger  Riding  on  Platform  op 

Car, — Con  tinned. 

Lehr  v.  Steinway  &  H.  R.  Co.,  118  N.  Y.  556;  30  St  Rep.  1;  23 
N.  E.889, 

Even  if  it  is  obvious  to  a  person  that  he  will  not  be  able  at  once  to 
find  a  place  inside  the  car,  the  company,  by  taking  him  upon  the  train 
for  the  purpose  of  transporting  him  as  a  passenger  upon  the  platform, 
Is  bound  to  exercise  a  high  degree  of  care  to  make  the  platform  safe  and 
secure  for  his  occupation  and  he  is  entitled  to  assume  that  it  will  do  so. 

Merwin  v.  Manhattan  R.  Co.,  48  Hun,  608;  16  St.  Rep.  20;  1  N.  Y. 
Supp.  267;  28  Week.  Dig.  565. 

A  passenger  riding  upon  the  front  platform  of  a  horse  car,  when  there 
is  plenty  of  room  inside,  accepts  the  additional  risks  incident  to  his  posi- 
tion and  the  company  owes  him  no  higher  duty  than  to  operate  its  cars 
with  reasonable  care  in  the  practical  discharge  of  its  duty  to  the  public 
as  a  carrier  of  passengers. 

Vogler  v.  Central  Crosstown  R.  Co.,  83  App.  Div.  101 ;  82  N.  Y.  Supp. 
485- 

The  obligation  of  the  company  to  exercise  a  high  degree  of  care  does 
not  insure  a  passenger  riding  on  the  step  against  the  risks  ordinarily 
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or  stand  inside  the  cars,  but  it  showed  further  that  the  rear  plat- 
form of  the  particular  car  upon  which  plaintiff's  intestate  was 
riding  was  also  crowded ;  and  whether  the  defendant  was  negli- 
gent in  permitting  its  trains  to  be  thus  crowded  was  a  question  of 
fact,  which  possibly  might  with  propriety  have  been  submitted 
to  the  jury,  if  there  had  been  any  evidence  from  which  they  could 
have  found  that  the  overcrowding  either  caused  or  contributed  to 
the  accident.  There  was,  however,  no  such  evidence.  Only  one 
witness  was  called  by  the  plaintiff  who  gave  testimony  concerning 
the  happening  of  the  accident  itself,  and  even  this  witness  did  not 
see  the  intestate  until  after  he  had  fallen  from  the  platform.  This 
witness  (Mcllravey)  testified  that  the  "car  was  packed  inside  and 
outside" ;  that  the  passengers  were  "all  squeezed  up  against  one 
another" ;  that  the  train,  after  stopping  just  south  of  the  curve  at 
Twenty-third  street,  "started  very  suddenly,"  so  that  "everybody 
lurched  forward,"  and  then  "all  came  back  again — fell  back  on 
each  other" ;  that  immediately  after  the  train  had  thus  started  he 
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incident  to  his  position  on  the  car  and  due  to  the  jolts  and  jars  natural 
and  normal  to  the  progress  of  the  car,  when  its  rate  of  speed  is  not 
shown  to  be  unlawful  or  negligent  per  se. 

Moskowitz  v.  Brooklyn  Heights  R.  Co.,  89  App.  Div.  425;  85  N.  Y. 
Supp.  960. 

An  increase  of  speed  caused  by  whipping  up  the  horses  is  one  of  the 
•rdinary  incidents  of  travel  to  be  anticipated  by  a  person  riding  on  the 
front  platform  and  does  not  justify  a  recovery  on  the  ground  of  negli- 
gence on  the  part  of  the  driver. 

Cassidy  v.  Atlantic  Ave.  R.  Co.,  9  Misc.  275;  61  St  Rep.  ur,  29  N.  Y. 
Supp.  724- 

A  passenger  who  elects  to  stand  on  the  platform  cannot  recover  for 
being  thrown  from  the  car,  while  it  is  rounding  a  curve,  without  showing 
that  there  was  a  substantial  deviation  from  the  usual  and  customary  man- 
ner of  operating  the  car. 

Vogler  v.  Central  Crosstown  R.  Co.,  83  App  Div.  101;  82  N.  Y. 
Supp.  485 
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felt  some  one  pulling  on  his  co.it  tail,  and,  turning  around,  saw  the 
intestate  with  his  leg  "down  between  the  bumpers  of  the  cars,  be- 
tween the  two  platforms  of  the  two  cars" ;  and  that  he  "did  not 
exactly  see  the  accident."  The  evening  was  a  stormy  one,  and 
the  platforms  were  wet  and  slippery  with  snow  that  had  been 
brought  upon  them  by  the  passengers ;  and  whether  the  intestate 
simply  slipped  auu  fell  by  reason  of  this  condition,  or  whether  he 
was  pushed  by  the  other  passengers  upon  the  car,  the  witness  does 
not  attempt  to  state,  as,  indeed,  he  could  not,  for  the  reason,  as 
already  said,  that  he  did  not  see  the  intestate  until  after  he  had 
fallen. 

On  behalf  of  the  defendant  the  guard  upon  the  car,  Siebert,  was 
called,  and  testified  that,  "going  around  the  curve,  the  man's  foot 
went  in  from  under  him,  and  went  down  in  between  the  cars. 
The  man's  foot  slipped  from  under  him" — and  that  he  did  not 
see  any  one  thrown  against  the  man,  or  any  jostling  or  any  lurch. 
The  witness  Scheler,  a  passenger,  testified  that,  "when  the  car 
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3.  Overcrowding. 

It  cannot  be  held,  as  matter  of  law,  that  the  exercise  of  reasonable 
foresight  will  not  lead  a  street  railroad  to  anticipate  that  overcrowding 
of  its  cars  and  their  platforms  will  render  accidents  to  passengers  prob- 


Graham  v.  Manhattan  R.  Co.,  149  N.  Y.  336;  43  N.  E.  917. 
Lehr  v.  Steinway  &  H.  P.  R.  Co.,  118  N.  Y.  556;  30  St  Rep.  1:  23 
N.  E.889. 

Falling  between  the  platforms  in  consequence  of  the  pressure  of  out- 
coming  passengers  preparatory  to  getting  off  is  such  an  accident  as  ought 
to  have  been  foreseen,  so  that  the  omission  to  provide  suitable  safeguards 
against  its  occurrence  is  actionable  negligence. 
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turned,"  the  intestate  "lost  his  balance  *  *  *  and  slipped  in 
between  the  two  cars";  and  another  passenger,  Komblatt,  testi- 
fied to  the  same  effect.  Cowan,  a  foreman  for  the  Metropolitan 
Railroad  Company,  and  also  a  passenger,  testified  that,  "as  the  car 
took  the  curve  to  go  around,  this  man  had  slipped.  *  *  *  His 
foot  went  right  from  under  him  and  slipped  down  between  the 
cars."  This  witness  further  said :  "At  the  time  the  car  turned  the 
curve,  I  was  looking  in  the  direction  of  the  man  that  fell.  There 
was  nobody  shoved  against  one  another  there  at  that  point ;  not 
at  that  time."  All  of  the  witnesses  called  on  behalf  of  the  defend- 
ant testified  that  there  was  no  sudden  jerk  or  jolt  in  starting  the 
train,  and  the  court  properly  eliminated  this  element  of  alleged 
negligence  from  the  consideration  of  the  jury ;  placing  the  plain- 
tiff's right  to  recover,  if  at  all,  upon  the  overcrowding  of  the  car. 
It  appeared  that  the  cars  wrre  vestibuled,  with  the  front  and 
rear  platforms  inclosed,  so  that  there  was  no  place  where  injury 
to  a  person  standing  upon  them  might  be  apprehended,  except  at 
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Merwin  v.  Manhattan  R.  Co.,  48  Hun,  608;  16  St  Rep.  20;  t  N.  Y.  Supp. 
267;  28  Week.  Dig.  565. 

The  fact  that  a  very  great  number  of  passengers  are  carried  daily  by 
the  company  and  that  no  accident  of  the  kind  has  happened  before  is  not 
conclusive  upon  this  question  of  negligence,  if  the  record  fails  to  show 
that  the  trains  which  carried  this  large  number  of  people  were  similarly 
crowded. 

Id. 

A  finding  of  negligence  is  sustained  by  evidence  that  the  conductor, 
whose  duty  it  was,  by  a  rule  of  the  company,  to  see  that  the  gate  upon  the 
back  platform  was  securely  fastened  before  the  trip,  knew  that  it  was  so 
bent  that  it  could  not  be  bolted  and  neglected  to  secure  it,  whereby  a 
passenger,  upon  being  shoved  against  it,  was  precipitated  into  the  street. 

Pendergast  v.  Union  Ry.  Co.,  10  App.  Div.  307;  75  St  Rep.  1*97;  41 
N.  Y.  Supp.  937. 

Evidence  that  the  fall  of  a  passenger,  who  was  obliged,  owing  to  the 
crowded  condition  of  the  car,  to  stand  with  one  foot  upon  the  front  plat- 
form and  one  on  the  step,  holding  on  to  the  dashboard  rail,  was  caused 
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the  space  necessarily  left  open  for  a  passageway  between  the  dif- 
ferent cars  of  the  train,  and  where  the  guard  was  stationed  for 
the  purpose  of  operating  the  doors  to  permit  the  entrance  and  exit 
of  passengers.  There  is  no  claim  made  that  it  was  negligence  to 
allow  a  passenger  to  stand  within  this  vestibule,  unless  the  de- 
fendant had  permitted  it  to  become  so  crowded  that  a  reasonably 
prudent  person  would  apprehend  danger  from  the  situation ;  but, 
as  already  pointed  out,  even  if  the  jury  would  have  been  justified 
in  finding  that  the  platform  was  so  overcrowded,  nevertheless 
there  is  no  proof  from  which  it  could  have  been  found  that  the 
plaintiff's  intestate  fell  or  received  his  injuries  by  such  over- 
crowding. It  will  not  do  to  permit  a  jury  to  speculate  that  some 
one  upon  the  platform  might  have  jostled  against  him  and  thus 
caused  the  injury.  Not  a  single  witness  testified  that  the  pushing 
or  crowding  of  the  other  passengers  caused  his  leg  to  get  be- 
tween the  bumpers  of  the  car.  Indeed,  all  those  who  saw  the  man 
at  the  moment  the  accident  happened  testified,  not  that  he  was 
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by  the  act  of  the  conductor  in  attempting  to  board  the  front  platform  by 
forcing  himself  between  the  plaintiff  and  another  passenger,  requires  the 
question  of  the  company's  negligence  to  be  submitted  to  the  jury. 

Gray  v.  Metropolitan  St.  R.  Co.,  3g  App.  Div.  536;  57  N.  Y.  Supp.  587. 

The  action  of  an  employe  of  an  elevated  railroad  in  striking  at  an  in- 
toxicated passenger  and  as  causing  the  crowd  on  the  platform  to  sway 
and  jostle  plaintiff  to  an  extent  that  induced  hint  to  seize  the  rail  to  pre- 
vent being  pushed  off,  whereby  his  arm  was  caught  between  the  railings 
of  the  car,  is  evidence  of  the  company's  negligence. 

Graham  v.  Manhattan  R.  Co.,  140  N.  Y.  336;  43  N.  E.  917. 

A  railway  is  negligent  in  allowing  a  platform  without  railings  to  become 
so  crowded  that  the  driver  cannot  use  the  brake  without  pushing  a 
passenger  off. 

Cattaoo  v.  Metropolitan  St  Ry.  Co.,  173  N.  Y.  565;  66  N.  E.  563. 

3.  Sudden  jerk. 
A  sudden  violent  jerk,  occasioned  by  the  sudden  application  of  excessive 
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pushed,  but  that  his  foot  slipped  and  he  fell.  If  the  accident 
happened  in  this  way,  it  was  not  caused  by  any  negligence  on  the 
part  of  the  defendant,  and  for  this  reason  the  verdict  is  not  sup- 
ported by  the  evidence. 

It  follows  that  the  judgment  and  order  appealed  from  must  be 
reversed,  and  a  new  trial  ordered,  with  costs  to  the  appellant  to 
abide  the  event. 


Van  Brunt,  P.  J.,  and  McLaughlin,  J., 
J.,  concurs  in  result.    Hatch,  J.,  dissents. 

Ingrahah,  J.  I  concur  with  Mr.  Justice  O'Brien,  except  that 
I  do  not  agree  with  the  statement  that,  because  the  car  was  crowd- 
ed and  the  deceased  voluntarily  placed  himself  on  the  platform, 
there  was  a  question  for  the  jury. 
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mot*r  power,  causing  a  passenger  on  the  running  board  of  a  crowded 
open  car  to  lose  his  hold  with  one  hand  and  his  body  to  swing  out  and 
strike  a  trolley  pole,  shows  negligence  making  the  company  liable. 

Hassen  v.  Nassau  El.  R.  Co.,  34  App.  Div.  71 ;  53  N.  Y.  Supp.  1060. 

The  testimony  of  two  witnesses  that  they  saw  the  driver  put  on  the 
brake  as  quickly  as  he  could  and  then  suddenly  let  it  go  again,  whereby 
plaintiff's  intestate  was  thrown  over  the  dashboard,  is  sufficient  to  take 
the  case  to  the  jury. 

Bradley  v.  Second  Ave.  R.  Co.,  34  App.  Div.  384;  54  N.  Y.  Supp.  agri 

It  was  incumbent  upon  the  company  to  excuse  this  extraordinary 
management  of  the  car  by  showing  the  existence  of  some  emergency 
which  appeared  to  require  such  prompt  and  decisive  action. 

Id. 

It  is  also  a  question  for  the  jury  whether  it  was  a  physical  impossibility 
that  the  accident  could  have  happened,  if  the  brake  was  so  manipulated. 

Id. 

Where  the  driver  suddenly  whips  one  of  his  horses,  who  plunges  so  that 
a  jar  occurs  which,  coming  without  warning,  throws  plaintiff  off  and  he 
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is  run  over  before  the  driver  can  stop  the  car,  because  the  brake-chains 
are  twisted,  the  question  of  negligence  is  for  the  jury. 

Nolan  v.  Brooklyn  City  &  N.  B.  Co.,  87  N.  Y.  63. 

A  question  of  negligence  for  the  jury  is  presented  by  evidence  that  the 
driver  suddenly,  without  any  reason,  when  the  car  was  going  down  grade 
at  the  rate  of  seven  miles  an  hour,  applied  the  brake  with  such  force  as 
to  give  the  car  a  sharp,  quick  jerk,  which  hurled  a  passenger  from  the 
front  platform. 

Murray  v.  Brooklyn  City  B.  Co.,  27  St  Rep.  280;  7  N.  Y.  Supp.  goo. 

A  driver  is  guilty  of  negligence  in  striking,  without  warning,  a  spirited 
team  attached  to  a  car  whose  front  platform  is  so  crowded  that  some  of 
the  passengers  are  obliged  to  stand  upon  the  steps. 

Eberhardt  v.  Metropolitan  St  By.  Co.,  69  App.  Div.  560;  75  N.  Y. 
Supp.  46. 

Testimony  that  the  car  crossed  a  street  without  stopping,  then  slowed 
up  a  little  and  then  suddenly  started  quickly  with  a  jerk  sufficient  to  throw 
standing  passengers  off  their  footing  and  against  the  seats  and  that, 
coincident  therewith,  a  passenger,  standing  on  the  running  board  with  his 
back  to  the  car  and  his  hands  on  the  stanchions  on  each  side  of  him,  fell 
from  the  car,  makes  a  case  for  the  jury. 

Sheeron  v.  Coney  Island  &  B.  R.  Co.,  78  App.  Div.  476;  70  N.  Y. 
Supp.  752- 

A  railway  is  not  liable,  where  it  appears  that  a  passenger,  boarding  the 
car  upon  the  assurance  of  the  conductor  that  there  -was  sitting  room,  was 
forced  to  stand  up  between  the  seats  and  subsequently,  in  consequence  of 
the  increase  of  the  crowd,  to  stand  with  one  foot  on  the  running  board 
and  one  on  the  bottom  of  the  car,  that  it  was  raining  and  the  car  was 
running  very  fast  with  a  rocking  motion  and  that,  after  clinging  for  half 
an  hour  to  the  stanchion  by  his  left  hand,  in  which  he  also  held  an  um- 
brella, his  hand  slipped  at  a  time  when  there  was  no  sudden  or  unexpected 
motion  either  of  the  car  or  of  the  passengers. 

Johnson  v.  Brooklyn  Heights  B.  1-0.,  63  App.  Div.  374;  71  N.  Y. 
Supp.  568. 

The  evidence  of  plaintiff  that,  to  facilitate  the  entry  of  some  passengers 
by  the  front  platform,  he  stepped  down  upon  the  front  step  and,  as  he 
stepped  np  again,  the  horse  car  gave  a  sudden  movement  and  pulled  up 
and  he  was  thrown  out  sideways,  fails  to  show  any  negligence  upon  the 
company's  part 

Hayes  v.  Forty-second  St.  &  G.  St.  Ferry  R.  Co.,  97  N.  Y.  25g. 

While  negligence  cannot  be  imputed  to  a  street  railway  from  the  mere 
fact  that  the  car  left  the  track,  the  fact  that,  because  of  the  very  bad 
condition  of  the  street  where  there  was  a  network  of  tracks,  the  difficulty 
of  making  progress  was  so  great  as  to  stop  the  horse  and  that  the  driver 
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struck  him  suddenly  with  the  whip,  causing  him  to  plunge  forward  and 
derail  the  car,  is  some  evidence  of  negligence  upon  the  part  of  the  servant 
of  the  company. 

Hastings  v.  Central  Crosstown  R.  Co.,  7  App.  Div.  31a;  40  N.  Y. 
Supp.  93. 

The  company  is  not  liable  for  a  passenger  being  thrown  from  the  step 
by  the  oscillation  or  "greyhound  motion"  of  the  car  as  it  was  running  at 
the  usual  rate  of  speed  maintained  on  that  portion  of  its  route  and  when 
there  was  no  abnormal  movement  due  to  any  unusual  condition  of  the  car, 
rails,  roadbed  or  management. 

Moskowitz  v.  Brooklyn  Heights  R.  Co.,  89  App.  Div.  425;  85  N.  Y. 
Supp.  960. 

The  fact  that  a  street  car,  while  moving  very  rapidly,  takes  an  open 
switch,  jumps  the  track  and  travels  some  distance  over  the  stones,  the  ef- 
fect of  which  is  to  throw  deceased  from  the  front  platform  violently  to 
the  ground,  is  sufficient  evidence  of  negligence  on  the  part  of  the  driver 
to  sustain  a  verdict  for  plaintiff. 

Seelig  v.  Metropolitan  St.  Ry.  Co.,  18  Misc.  383 ;  41  N.  Y.  Supp.  656. 

Taft  v.  Brooklyn  Heights  R.  Co.,  14  Misc.  390;  70  St.  Rep.  750;  35  N.  Y. 
Supp.  1042. 

4.  Excessive  speed  rounding  curve. 

The  failure  to  Inform  a  passenger  that  he  must  exercise  increased  care 
for  his  safety  when  the  car  rounds  a  curve,  unfamiliar  to  him,  at  such 
speed  that  he  has  his  hands  wrenched  from  the  platform  railing,  renders 
the  company  liable. 

Lucas  v.  Metropolitan  St.  Ry.  Co ,  56  App.  Div.  405 ;  67  N.  Y.  Supp.  833. 

Gatens  v.  Metropolitan  St  Ry.  Co.,  89  App.  Div.  311;  85  N.  Y.  Supp. 
967. 

That  the  car,  crowded  with  passengers  inside  and  out,  was  permitted  to- 
go  down  a  considerable  incline  at  a  very  high  rate  of  speed  and,  upon 
reaching  the  bottom,  struck  a  short  curve  without  any  warning.  In 
rounding  which  it  lurched  so  that  that  several  passengers  besides  plaintiff 
were  thrown  down,  establishes  negligence. 

Schaefer  v.  Union  Ry.  Co.,  29  App.  Div.  261 ;  51  N.  Y.  Supp.  431. 

Evidence  that  the  motorman  went  around  the  curve  without  any  slack- 
ening of  speed  in  violation  of  the  rule  of  the  company  requiring  the  speed 
to  be  reduced  one-half  is  sufficient  to  support  a  finding  of  negligence. 

Gatens  v.  Metropolitan  St  Ry.  Co.,  89  App.  Div.  311;  85  N.  Y.  Supp. 
967. 

The  question  of  negligence  is  for  the  jury,  where  it  appears  that  a 
motor  car  was  going  at  such  a  high  rate  of  speed  when  it  reached  a  sharp. 
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curve,  where  it  did  not  slow  up  any,  that  plaintiff  was  thrown  off  the  front 
platform  and  several  passengers  in  the  car  were  thrown  upon  their  knees 
by  the  sudden  turn. 

Francisco  v.  Troy  &  Lansingburgh  R.  Co.,  88  Hun,  464;  68  St  Rep. 
792;  34  N.  Y.  Supp.  850. 

The  omission  by  an  elevated  railroad  to  furnish  a  safe  place  to  a  per- 
son, whom  it  has  invited  to  take  passage  by  stopping  its  train  at  his  sta- 
tion and  by  express  invitation  of  its  employe,  is  evidence  of  its  negligence 
toward  a  passenger,  who  is  injured  through  the  platform  railings  of  con- 
secutive cars  coming  together  on  a  sharp  curve. 

Graham  v.  Manhattan  R.  Co.,  149  N.  Y.  336;  43  N.  E.  917. 

Its  disregard  of  the  statute  requiring  the  gates  of  a  car  platform  to  be 
kept  closed  while  the  car  is  in  motion  is  also  evidence  tending  to  show 
negligence  upon  its  part 

Id. 

5,  Collision. 

A  railway  is  liable  for  injuries  received  by  a  passenger,  while  standing 
on  the  step  of  a  crowded  open  car,  from  being  struck  by  a  car  which  ap- 
proached on  the  other  track  without  his  knowledge,  where  it  appears  that 
the  tracks  were  nearer  together  at  the  place  of  the  accident  than  on  other 
portions  of  the  route  and  that  by  the  sinking  of  a  rail  at  that  point  the 
cars  pitched  toward  each  other. 

Gray  v.  Rochester  C  &  B.  R.  Co.,  61  Hun,  212;  40  St  Rep.  715. 

Herdt  v.  Rochester  City  &  B.  R.  Co.,  48  St.  Rep.  46;  ao  N.  Y.  Supp, 
34& 

Negligence  is  shown  by  proof  that  the  driver  of  a  stage  sleigh,  upon 
seeing  at  a  distance  a  rapidly  approaching  coal  sleigh,  failed  to  turn  out 
in  time  to  avoid  a  collision  therewith  by  its  sliding  down  the  bank  of  snow 
on  the  side  of  the  street,  thereby  crushing  the  leg  of  a  passenger  on  the 
foot-board. 

Spooner  v.  Brooklyn  City  R.  Co.,  54  N.  Y.  33a 

The  negligence  of  the  driver  of  the  coal  sleigh  does  not  excuse  that  of 
the  defendant's  driver,  or  relieve  it  from  liability. 

Id 

The  question  of  a  railroad's  negligence  is  properly  submitted  to  the  jury, 
where  it  appears  that  a  train  parted  upon  a  bridge  by  reason  of  the  pulling 
out  of  a  draw  head,  breaking  the  bell  cord  and  ringing  the  bell  of  the 
engine,  but  the  engineer,  thinking  it  unwise  to  stop  there,  continued  across 
the  bridge,  not  knowing  the  trouble,  and  then  stopped,  whereupon  the  rear 
part  of  the  train  collided  with  the  front  part,  breaking  the  platform  upon 
which  plaintiff  was  standing  and  injuring  him. 
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Goodrich  v.  Pennsylvania  &  N.  Y.  Canal  &  R.  Co.,  29  Hun,  5a 

It  is  negligence  for  a  motorman  to  pass  a  truck  at  a  watering  trough  so 
close  that,  on  the  horses  backing  a  little  after  drinking,  a  passenger  riding 
on  the  side  step  is  struck  by  the  end  of  the  truck. 

Wood  v.  Brooklyn  City  R.  Co.,  5  App.  Div.  493;  38  N.  Y.  Supp.  1077. 

A  motorman  of  a  crowded  open  car  is  guilty  of  negligence  in  trying  to 
pass  a  van,  getting  out  of  the  track,  before  the  space  between  them  is 
sufficient  to  prevent  passengers  on  the  running  board  from  being  struck 
by  the  vaa 

Henderson  v.  Nassau  EL  R.  Co.,  46"  App.  Div.  afto;  61  N.  Y.  Supp.  60a 

A  motion  for  a  nonsuit  is  properly  denied  upon  proof  that  the  driver, 
with  the  car  under  control,  continued  to  drive  upon  a  trot  toward  an  un- 
maneageabte  horse,  in  plain  view,  close  to  the  track,  until  the  horse  came 
in  collision  with  plaintiff,  knocking  him  from  the  step. 

Clark  v.  Eighth  Ave.  R.  Co.,  36  N.  Y.  135. 

The  negligence  of  the  driver  in  causing  the  horse  to  fall  is  not  the 
proximate  cause  of  the  injury  received  by  a  passenger  on  the  platform 
from  being  kicked  by  the  horse  while  attempting  to  rise. 

Roedecker  v.  Metropolitan  St  Ry.  Co.,  87  App.  Div.  327;  84  N.  Y. 
Supp.  300. 

c  Contributory  negligence. 

I.  In  general. 

Independent  of  the  statute,  it  is  not  negligence  per  se  for  a  passenger  to 
stand  on  the  front  platform  of  a  moving  car,  but  the  question  is  one  of 
fact  for  the  jury,  taking  into  view  all  the  circumstances  of  the  case. 

Nolan  v.  Brooklyn  City  &  N.  R.  Co.,  87  N.  Y.  63. 

Willis  v.  Long  Island  R.  Co.,  34  N.  Y.  670. 

Even  when  there  is  plenty  of  room  inside  the  car. 

Vogler  v.  Central  Crosstown  R.  Co.,  83  App.  Div.  101 ;  8a  N.  Y.  Supp. 
485. 

Yet  a  person  who  voluntarily  so  rides  assumes  the  usual  and  additional 
dangers  of  that  position. 

Cassidy  v.  Atlantic  Ave.  R.  Co.,  9  Misc.  275;  61  St  Rep.  149;  39  N.  Y. 
Supp.  72+ 

Vogler  v.  Central  Crosstown  R.  Co.,  83  App.  Div.  101 ;  83  N.  Y.  Supp. 
48s. 

But  a  passenger  riding  upon  the  platform  of  a  crowded  elevated  car  has 
a  right  to  assume  that  the  company's  servants  will  cause  no  unusual  dis- 
turbance of  the  crowd  and  that  the  cars  are  so  constructed  as  not  to 
render  his  position  dangerous  from  their  proximity  to  each  other  in  pass- 
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ing  over  any  portion  of  the  road,  or  at  least  if  such  danger  exists  that  he 
will  be  apprised  of  it 

Graham  v.  Manhattan  R.  Co.,  149  N.  Y.  336;  43  N.  E.  917. 

Sitting  or  standing  on  the  step  of  the  front  platform  is  prima  facie  evi- 
dence of  contributory  negligence  and  the  onus  is  on  the  passenger  to 
rebut  the  presumption. 

Solomon  v.  Central  Park,  N.  &  East  River  R.  Co.,  31  Super.  Ct.  298. 

Clark  v.  Eighth  Ave.  R.  Co.,  36  N.  Y.  135. 

The  presumption  of  contributory  negligence  arising  from  the  occupa- 
tion of  the  step  or  edge  of  the  platform  may  be  overcome  by  proof  that 
the  passenger  could  not  get  any  safer  place  and  that,  while  riding  there, 
the  conductor  called  upon  him  for  and  received  from  him  his  fare. 

Clark  v.  Eighth  Ave.  R.  Co.,  36  N.  Y.  135. 

Ward  v.  Central  Park,  N.  &  East  River  R.  Co.,  11  Abb.  N.  S.  411;  43 
How.  Pr.  289;  33  Super.  393. 

These  facts  authorize  the  jury  to  find  that  he  had  been  invited  by  those 
having  charge  of  the  car  to  ride  in  that  place  and  that  an  implied  assur- 
ance had  been  given  that  it  was  a  suitable  and  safe  place  to  ride. 

Clark  v.  Eighth  Ave.  R.  Co.,  36  N.  Y.  135. 

It  is  not  negligence  per  se  for  a  passenger  on  the  platform  to  omit  to  take 
hold  of  the  iron  bar  to  prevent  being  thrown  off  by  a  violent  jolt,  caused 
b-  m  open  switch,  which  threw  off  most  of  the  persons  riding  upon  the 
platform. 

Ginna  v.  Second  Ave.  R.  Co.,  6>  N.  Y.  50& 

2.  Permission  of  carritr. 

Contributory  negligence  is  not  established  by  the  fact  that  a  person 
takes  a  position  upon  the  platform  of  a  railroad  coach,  when  he  is  per- 
mitted to  remain  there  without  objection  from  any  employe  of  the 
company. 

Werle  v.  Long  Island  R.  Co.,  08  N.  Y.  650. 

It  is  not  negligence  per  se  for  a  person  to  ride  on  the  left  foot-board 
of  a  full  stage  sleigh,  when  it  is  the  practice  to  receive  passengers  to  ride 
there  and  take  their  fares  without  objection  and  the  presence  of  hand- 
rails show  that  the  foot-boards  were  constructed  for  that  purpose. 

Spooner  v.  Brooklyn  City  R.  Co.,  54  N.  Y.  230. 

If  a  foreigner,  not  understanding  English,  is  directed  by  the  conductor 
to  take  his  trunk  to  the  front  platform  and  believes  that  he  is  ordered  to 
stay  there,  he  is  not  chargeable  with  contributory  negligence. 

Mack  v.  Dry  Dock  1EN.Y.  R.  Co.,  2  Week.  Dig.  251. 

The  fact  that  the  track  was  slippery  from  snow,  but  not  sufficiently  so 
as  to  cause  unusual  movements  of  the  car,  and  that  the  deceased  was 
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smoking  on  the  front  platform  in  obedience  to  the  company's  rules  docs 
not  constitute,  as  matter  of  law,  conclusive  evidence  of  contributory 
negligence  in  an  action  for  death  caused  by  the  sudden  application  and 
release  of  the  brake. 

Bradley  v.  Second  Ave.  R.  Co.,  34  App.  Div.  384;  54  N.  Y.  Supp.  256. 

Where  a  passenger  was  thrown  off  a  street  car,  while  riding  upon  the 
front  platform,  although  there  were  vacant  seats  inside,  because  of  the 
custom  permitting  smoking  nowhere  else,  and  the  conductor  took  his  fare 
there,  his  negligence  is  for  the  jury  to  determine. 

Nolan  v.  Brooklyn  City  &  N.  R.  Co.,  87  N.  Y.  63. 

The  question  of  contributory  negligence  is  for  the  jury,  where  it  ap- 
pears that  a  man,  upon  boarding  the  car,  was  directed  by  the  conductor 
to  go  upon  the  front  platform,  because  he  was  smoking,  and  was  injured, 
while  standing  there  holding  on  with  both  hands  to  an  iron  rod  behind 

Francisco  v.  Troy  &  Lansingburgh  R.  Co.,  88  Hun,  464;  68  St  Rep. 
702;  34  N.  Y.  Supp.  859. 

Where  a  passenger  is  told  by  the  conductor  that  if  he  wishes  to  smoke 
he  must  go  to  the  front  platform,  his  complaint  for  injuries  received  on 
account  of  the  car  leaving  the  track  because  of  uncompleted  repairs  to  the 
pavement  should  not  be  dismissed,  although  he  testifies  that  he  noticed  the 
dangerous  condition  of  the  street  and  had  grasped  the  handrail,  but  had 
released  it  upon  being  called  on  by  the  conductor  to  pay  his  fare. 

Hastings  v.  Central  Crosstown  R.  Co.,  7  App.  Div.  312;  40  N.  Y.  Supp. 
93- 

In  an  action  by  a  soldier  for  injuries  received  while  posted,  as  a  guard 
over  prisoners,  on  the  outer  platform  of  a  railroad  car,  the  court  is  right 
in  refusing  to  charge  that,  if  he  was  injured  in  consequence  of  being  in 
such  position  by  order  of  his  superior  officer,  he  cannot  recover. 

Truex  v.  Erie  Ry.  Co.,  4  Lans.  108. 

The  fact  that  a  contract  for  transportation  of  prisoners  of  war  contem- 
plates that  they  may  be  properly  guarded  from  escape  rebuts  any  pre- 
sumption that  such  soldier  was  prima  facie  negligent  in  riding  where 
he  did. 

Id. 

Refusal  to  stop  the  car  when  requested  by  the  passenger  does  not  give 
him  a  license  to  negligently  sit  upon  the  front  platform,  unless  the  non- 
stoppage  causes  him  to  occupy  such  dangerous  position. 

Solomon  v.  Central  Park,  N.  &  East  River  R.  Co.,  31  Super.  208. 

3.  Possibility   of   being   inside. 
A  person  is  chargeable  with  contributory  negligence,  in  the  ordinary- 
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operation  of  a  car,  if  he  stands  upon  a  running  board  when  he  can  obtain 
&  safe  place  within  the  body  of  the  car. 

Hassen  v.  Nassau  EI.  R.  Co.,  34  App.  Div.  71 ;  S3  N.  Y.  Supp.  1069. 

A  passenger  is  guilty  of  negligence  in  standing  upon  the  step  when 
there  is  ample  room  upon  the  platform. 

Chave  v.  N.  Y.  &  Harlem  R.  Co.,  15  St  Rep.  966;  I  N.  Y.  Supp.  264. 

Evidence  that  a  passenger  stepped  upon  the  longitudinal  footboard  of  an 
open  car  and,  though  he  might  have  taken  a  seat,  remained  thereupon, 
until  he  was  struck  by  the  hub  of  a  wagon,  already  seen  by  him,  which 
was  standing,  with  no  horses  attached,  about  twenty  feet  from  where  he 
boarded  the  car,  establishes  contributory  negligence. 

Caspers  v.  Dry  Dock,  E.  B.  &  B.  R.  Co.,  22  App.  Div.  156;  47  N.  Y. 
Supp.  961. 

A  passenger  is  negligent  in  remaining,  in  a  position  on  the  front  plat- 
form known  by  him  to  be  dangerous  because  of  the  rapid  galloping  of 
the  horses,  when  he  could  have  gone  inside  the  almost  empty  car  and  thus 
escaped  injury. 

Kleffmann  v.  Dry  Dock,  E  B.  &  B.  R.  R.  Co.,  16  Am.  Cas.  3341  104 
App.  Div.  416;  93  N.  Y.  Supp.  741. 

It  is  not  a  sufficient  excuse  that  he  did  not  dare,  because  of  the  jouncing 
of  the  car,  to  release  his  hold  upon  the  railing  and  attempt  to  pass  through 
the  front  door. 

Id. 

It  is  contributory  negligence  for  a  passenger  to  stand,  with  knowledge 
of  the  bad  condition  of  the  street  and  track  caused  by  accumulations  ci 
ice  and  snow,  upon  the  very  edge  of  the  platform  without  holding  on  to 
anything  and  to  maintain  such  position  after  an  opportunity  had  been 
given  to  him  to  exchange  it  for  a  place  of  comparative  safety,  until  thrown 
off  by  a  jerk  of  the  car  occasioned  by  the  said  bad  condition  of  the  street 
and  track. 

Ward  v.  Central  Park,  N.  &  East  River  R.  Co.,  11  Abb.  N.  S.  411;  42 
How.  Pr.  289;  33  Super.  392. 

It  is  not  contributory,  negligence,  as  a  matter  of  law,  for  a  person  to 
board  a  car,  when  it  is  obvious  that  he  wilt  have  to  stand  on  the  edge  of 
the  platform. 

Mtrwin  v.  Manhattan  R.  Co.,  48  Hun,  60S;  16  St  Rep.  20;  1  N.  Y. 
Supp.  267;  28  Week.  Dig.  565. 

A  passenger  who  boards  the  car  at  the  front  platform,  although,  by 
reasonable  effort,  he  could  have  done  so  at  the  rear,  and,  being  unable  to 
open  the  front  door,  is  subsequently  thrown  from  the  platform  by  the  car 
rapidly  rounding  a  sharp  curve  is  not,  as  matter  of  law  negligent,  when  the 
front  and  rear  entrances  are  alike  and  no  notice  is  displayed  forbidding 
the  use  of  the  front 
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Townsend  v.  Bingharaton  R.  Co,  57  App.  Div.  234;  68  N.  Y.  Supp. 
121. 

The  fact  that  a  passenger  might  have  stood  in  the  space  between  the 
cross  running  seats  of  an  open  car  does  not  defeat  his  right  to  recover. 

Hassen  v.  Nassau  EI.  R.  Co.,  34  App.  Div.  71 ;  S3  N.  Y.  Supp.  1069. 

It  is  not  contributory  negligence  to  remain  on  the  platform  of  a  car 
which  is  so  crowded  that,  although  it  may  not  be  physically  impossible  to 
enter  it,  a  passenger  cannot  do  so  without  great  and  unreasonable  dis- 
comfort to  himself  and  the  prior  occupants. 

Ginna  v.  Second  Ave  R.  Co.,  67  N.  Y.  596. 

It  is  not  a  negligent  act  on  the  part  of  a.  passenger  to  rise  from  his  seat 
on  the  front  platform  to  give  it  to  a  lady  and  to  remain  standing  there, 
unless  he  knows  or  ought  to  know  that  he  is  in  a  position  of  danger  from 
which  he  can  escape  by  going  inside  the  car  and  has  an  opportunity  to 
do  so. 

Still  v.  Nassau  EL  R.  Co.,  33  App.  Div.  276:  52  N.  Y.  Supp.  975. 

It  cannot  be  held,  as  a  matter  of  law,  that  a  passenger  surrendering  his 
seat  to  one  unable  to  stand  and  talcing  his  position  on  tbe  step  of  a  crowd- 
ed platform  contributes  to  an  injury  caused  by  the  carrier's  negligence, 
which  be  would  not  have  received  had  he  remained  in  his  seat 

Lehr  v.  Steinway  &  H.  P.  R.  Co.,  118  N.  Y.  556;  30  St  Rep.  1;  23  N.  E. 
885, 

Brainard  v.  Nassau  Electric  R.  Co.,  44  App.  Div.  613;  61  N.  Y.  Supp. 


4.  Knowltdge  of  danger. 

It  is  the  duty  of  every  passenger,  upon  getting  on  board  of  a  car,  to 
place  himself  in  as  safe  a  position  therein  as  he  is  able  to  obtain  and  it 
is  no  excuse  on  his  part,  for  placing  himself  in  an  unsafe  one,  that  the 
persons  in  charge  know  that  it  is  unsafe  and  do  not  drive  him  therefrom, 
when  the  danger  is  equally  well  known  to  such  passenger. 

Ward  v.  Central  Park,  N.  &  East  River  R.  Co.,  n  Abb.  N.  S.  4lt;  42 
How.  Pr.  289;  33  Super.  392. 

Clark  v.  Eighth  Ave.  R.  R.  Co.,  36  N.  Y.  135- 

A  passenger,  thrown  off  by  the  jostling  of  the  crowd  caused  by  the 
driver  making  room  for  himself  to  slacken  speed,  is  not,  as  matter  of  law, 
chargeable  with  contributory  negligence,  because  he  stood  on  the  platform 
with  knowledge  of  its  overcrowded  condition,  in  the  absence  of  evidence 
that  he  was  ever  on  a  street  car  before  or  that  he  was  acquainted  with 
the  grade,  the  method  of  operating  the  brakes  or  with  any  fact,  aside 
from  the  crowded  condition  of  the  platform,  which  might  expose  him  to 
danger. 
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Cattano  v.  Metropolitan  St.  Ry.  Co.,  173  N.  Y.  565;  66  N.  E.  563. 

Where,  while  a  passenger  was  in  the  act  of  turning,  upon  hearing  the 
conductor  inside  the  car  rapping  on  the  front  door  for  the  fare,  the  car, 
being  driven  rapidly,  deflected  from  the  straight  line  of  the  ordinary  track, 
struck  with  violence  a  temporary  turnout,  necessitated  by  the  construc- 
tion of  a  sewer  under  the  regular  track,  of  whose  existence  plaintiff  was 
ignorant,  and  threw  him  into  the  street,  the  complaint  should  not  be  dis- 
missed on  the  ground  of  contributory  negligence. 

Dillon  v.  Forty-second  St,  M.  &  St  N.  Ave.  R.  Co.,  28  App.  Div.  404; 
Si  N.  Y.  Supp.  145. 

The  return  of  a  passenger,  after  momentarily  stepping  off  to  permit 
another  to  alight,  to  the  platform  of  a  crowded  elevated  car  to  continue 
his  journey,  although  he  then  thinks  his  position  to  be  dangerous,  does 
not,  of  itself,  render  him  guilty  of  contributory  negligence  as  matter  of 

Graham  v.  Manhattan  Ry.  Co.,  140  N.  Y.  336;  43  N.  E.  917. 

Especially  when  he  is  injured  while  trying  to  save  himself  from  being 
pushed  from  the  platform  by  a  movement  of  the  crowd  occasioned  by  the 
act  of  the  company's  employe  while  quarreling  with  a  passenger. 

Id. 

"Where  a  passenger,  who  was  obliged  on  account  of  the  crowd  to  take 
his  position  on  a  step  and  steady  himself  by  holding  with  his  right  hand 
the  rail  on  the  body  of  the  car,  is  thrown  off  by  a  sudden  lurch  of  the  car 
in  turning  a  curve,  unknown  to  him,  at  the  foot  of  a  sharp  incline,  the 
question  of  his  negligence  in  assuming  such  position  is  clearly  for  the 
jury. 

Schaefer  v.  Union  R.  Co.,  29  App.  Div.  261 ;  51  N.  Y.  Supp.  431. 

A  passenger  pushed  off  a  car,  because  the  gate  on  the  back  platform  was 
negligently  left  unfastened,  can  be  found  free  from  contributory  negli- 
gence when  it  appears  that  all  the  seats  were  filled,  that  he  was  not  at 
any  time  leaning  upon  the  gate  and  had  no  knowledge  of  its  condition. 

Pendergast  v.  Union  Ry.  Co.,  10  App.  Div.  ao?;  75  St  Rep.  1297;  41 
N.  Y.  Supp.  927. 

The  fact  that  a  passenger  moves  along  the  running  board  after  the  car 
has  started  up,  looking  for  a  seat,  and  fails  to  observe  a  van  so  close  to 
the  track  that  he  is  struck  by  it  in  passing,  does  not,  as  matter  of  law, 
constitute  negligence  on  his  part 

Henderson  v.  Nassau  Electric  R.  Co.,  46  App.  Div.  280;  61  N.  Y.  Supp. 
69a 

And  this  is  so,  although  another  passenger  on  the  running  board  ob- 
served the  van  and,  by  putting  his  body  in  the  space  between  the  standi- 
ions,  escapes  contact  with  it 

Id 


VOLUME  XVI. 


Appellate  Division. 


KLEFFMANN  v.  DRY  DOCK,  E.  B.  &  B.  R.  CO. 

[104  App.  Div.  416;  93  N.  V.  Supp.  741]. 
[Supreme  Court,  Appellate  Division,  pint  Department.    May  5,  i(»j.) 

1.  Street   Railways — Injuries   to   Passengers — Negligence— Comtkbd- 
toby  Kii.i.'r.nta, — Submi.spio.v  to  Jury — Sur.'iciEKCY  or  Lvhience. 

In  an  action  against  a  street  railway  for  personal  injuries  received 
by  plaintiff,  a  passenger,  evidence  held  sufficient  to  justify  submission 
to  jury  of  questions  of  defendant's  negligence  and  plaintiff's  lack  of 
contributory  negligence. 

3.  Same— Car   Platform — Dangerous   Position — Knowledge  of— Duty 
or  Passenger. 

A  passenger  on  a  street  car  cannot  voluntarily  place  himself  in  a 
position  of  danger,  with  knowledge  of  the  fact,  and  then  charge  de- 
reliction on  the  street  car  company  in  performing  its  duty,  if  he  could 
have  removed  himself  from  the  dangerous  position  and  thus  escaped 

3.  Sam b— Construction  of  Horse  Street  Car— Judicial  Notice. 

The  court  may  take  judicial  notice  of  the  construction  of  an  ordin- 
ary horse  street  car. 

4.  Sake— Instructions— Error. 

Plaintiff  boarded  one  of  defendant's  cars,  and  stood  on  the  front 
platform,  holding  onto  a  rail  behind  him.  The  driver  urged  the  horses 
to  a  gallop,  and,  when  one  of  them  partially  fell,  whipped  it,  causing 
it  to  start  the  car  with  a  jerk,  which  threw  plaintiff  off,  and  he  was 
injured.  Plaintiff  became  aware  of  his  dangerous  position  while  the 
horses  were  galloping,  but  did  not  move,  though  he  could  have  held 
onto  the  rail  with  one  hand  and  opened  the  car  door  with  the  other, 
or  could  have  requested  the  conductor  to  open  it  and  help  him  into 
the  car.  Held,  that  the  refusal  to  charge,  as  requested  by  defendant, 
that,  "if  plaintiff  had  reason  to  apprehend  danger  to  himself  on  ac- 
count of  the  speed  of  the  car,  it  was  his  duty  to  go  inside  the  car,'* 

5.  Sake. 

A  charge  which  was  general  in  character,  and  left  the  jury  to  con- 
sider all  the  circumstances,  and  then  say  whether  plaintiff  exercised 
the  care  and  caution  of  an  ordinarily  prudent  person,  did  not  properly 

•  For  note  on  "Liability  of  Carrier  for  Injury  to  Passenger  Riding  on 
Platform  of  Car,"  see  ante,  p.  315. 
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present  the  question  of  the  apprehended  danger  of  plaintiff's  position 
and  his  duty  to  enter  the  car. 
Patterson  and  O'Brien,  J  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  August  Kleffmann  against  the  Dry  Dock,  East 
Eroadway  &  Battery  Railroad  Company.  From  a  judgment  for 
plaintiff,  and  from  an  order  denying  its  motion  for  a  new  trial, 
defendant  appeals.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  PATTER- 
SON, O'BRIEN,  and  LAUGHLIN,  JJ. 

Charles  F.  Brown,  for  appellant 

Louis  Steckler,  for  respondent 

Hatch,  J.  This  was  an  action  brought  to  recover  damages  for 
injuries  claimed  to  have  been  sustained  by  reason  of  the  negli- 
gence of  the  defendant.  The  plaintiff  testified  that  he  boarded  one 
of  the  defendant's  east-bound  horse  cars  at  the  southeast  corner 
of  Beach  and  Hudson  streets,  in  the  city  of  New  York,  on  the  9th 
day  of  May,  1900,  at  about  11  o'clock  at  night.  He  boarded  the 
car  by  the  front  platform,  passed  to  the  left  side  in  the  rear  of  the 
driver,  and  placed  his  back  against  the  front  of  the  car,  grasped 
the  rod  in  his  rear  with  both  hands,  and  stood  facing  the  horses. 
The  car  contained  at  the  time  but  two  passengers,  and  there  was 
plenty  of  room  for  the  plaintiff  inside  the  car.  He  gave  as  his 
reason  for  remaining  on  the  front  platform  that  he  was  smoking, 
and  testified  that  he  had  used  this  street  car  line  for  15  years,  and 
had  ridden  very  many  times  on  the  front  platform  of  the  car.  He 
further  testified  that,  as  the  car  proceeded,  the  driver  kept  whip- 
ping his  horses,  and  they  were  going  upon  a  gallop ;  that  the  car 
jounced  so  that  he  did  not  dare  to  let  go  his  hold  of  the  rod  and 
attempt  to  get  inside  the  car;  that  he  thought  his  position  was 
dangerous,  and  that  he  would  have  gone  inside  had  he  dared,  and 
did  not  because  it  was  going  so  fast ;  that  the  conductor  rapped  on 
the  front  door  of  the  car  for  his  fare,  and  he  released  one  hand 
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from  its  hold  upon  the  cross-rod,  took  a  nickel  out  of  his  outside 
pocket,  and  passed  it  through  a  small  slide  in  the  door,  which  the 
conductor  had  opened  for  that  purpose ;  that  after  he  had  paid  his 
fare  the  driver  still  continued  to  whip  the  horses,  when  suddenly 
one  of  them  stumbled  and  partially  fell,  and  as  it  got  up  the  driver 
struck  it  with  the  whip,  and  it  started  the  car  with  a  jerk  which 
threw  the  plaintiff  off  the  platform,  and  the  wheels  passed  over 
one  leg,  lacerating  it  badly  and  crushing  the  bone.  The  injuries 
thus  sustained  were  quite  serious.  The  plaintiff's  testimony  was 
corroborated  by  one  witness,  who  stated  that  he  saw  the  horses 
galloping  and  the  car  going  about  eight  miles  an  hour,  and  that  it 
was  jouncing  up  and  down.  He  did  not  see  the  plaintiff  fall  off 
the  car,  nor  did  he  testify  that  he  saw  the  horse  fall.  Other  wit- 
nesses testified  to  some  slight  corroborating  facts  as  to  the  jost  of 
the  car,  but  in  the  main  the  case  rested  upon  the  uncorroborated 
testimony  of  the  plaintiff.  It  was  claimed  by  the  defendant  that 
the  plaintiff  was  in  an  intoxicated  condition  at  the  time,  and  that  it 
was  by  reason  of  such  intoxication  that  he  was  unable  to  retain 
his  place.  The  plaintiff  admitted  having  visited  several  saloons, 
and  taking  several  drinks  of  wine  and  seltzer,  but  claimed  that  he 
was  not  intoxicated.  The  physician  who  attended  him  at  the  hos- 
pital testified  that  he  was  intoxicated  when  he  arrived  there;  but 
the  plaintiff,  in  answer  to  this  claim,  gave  proof  by  a  policeman 
that  after  the  injury  he  was  given  a  large  drink  of  brandy,  which 
produced  the  condition  to  which  the  physician  testified. 

The  evidence  to  support  the  theory  that  the  plaintiff  exercised 
due  care  is  meager  in  the  extreme.  I  have  reachedthe  conclusion, 
however,  that  there  was  enough  in  the  evidence  to  justify  a  sub- 
mission of  the  case  to  the  jury  upon  the  question  of  the  defend- 
ant's negligence  and  the  lack  of  contributory  negligence  upon  the 
part  of  the  plaintiff.  The  unsatisfactory  character  of  the  testi- 
mony in  support  of  the  plaintiff's  claim,  and  the  practical  pre- 
ponderance of  testimony  showing  that  he  was  under  the  influence 
of  liquor,  creates  a  condition  where  the  rights  of  the  defendant 
are  to  be  carefully  guarded,  and,  under  such  circumstances,  the 
proceedings  had  upon  the  trial,  and  the  rulings  of  the  court  upon 
the  evidence  and  in  its  charge  to  the  jury,  will  be  scrutinized 
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with  care. 

It  clearly  appears  that  the  plaintiff  knew  while  he  was  upon  the 
platform,  and  before  he  fell,  that  his  position  was  dangerous.  He 
could  not  voluntarily  place  himself  in  a  dangerous  position,  with 
knowledge  of  the  fact,  and  then  charge,  dereliction  upon  the  de- 
fendant in  performing  its  duty,  if  he  could  have  removed  himself 
from  the  dangerous  position  and  thus  escaped  injury.  The  plain- 
tiff's only  answer  is  that  he  did  not  dare  release  his  hold  upon 
the  rail  of  the  car  and  pass  through  the  door.  We  may  take 
judicial  notice  of  the  construction  of  an  ordinary  horse  street  car. 
The  plaintiff  without  difficulty  released  his  hold  of  o-r.c.  '  •  > 
produce  the  five-cent  piece  which  he  paid  for  his  fare.  It  was  at 
that  time  that  the  driver  was  whipping  his  horses  and  they  vierc 
galloping,  and  the  plaintiff  was  aware  of  his  dangerous  position. 
He  could  have  maintained  his  hold  with  one  hand  and  opened  the 
door  with  the  other,  or  he  could  have  requested  the  conductor  to 
open  the  door  and  assist  him  into  the  car,  if  necessary.  He  did 
nothing,  but  remained  in  his  dangerous  position  until  he  was 
jostled  off.    Upon  this  subject,  the  court  was  asked  to  charge : 

"That,  if  the  plaintiff  had  reason  to  apprehend  danger  himself,  on  ac- 
count of  the  speed  of  the  car,  it  was  his  duty  to  go  inside  the  car. 

"The  Court :  I  decline  to  charge  in  the  exact  language  as  requested.  I 
say  this,  gantlemen,  that  it  is  for  you  to  take  into  consideration  all  the 
circumstances — the  horses,  the  car,  the  speed  at  which  it  was  going,  the 
number  of  persons  on  board  of  the  car — and  then  bear  in  mind  that  it  was 
the  duty  of  the  plaintiff,  under  the  circumstances,  to  exercise  such  care 
and  caution  to  avoid  accident  as  a  person  of  ordinary  care  and  prudence 
would  nave  exercised  under  the  c 


The  request  to  charge  was  in  all  respects  proper,  and  the  de- 
fendant became  entitled  to  have  the  jury  instructed  as  requested, 
either  in  the  language  or  its  equivalent.  Lyons  v.  Avis,  5  App. 
Div.  196,  38  N.  Y.  Supp.  1104.  Nothing  had  been  said  upon  this 
subject  in  the  general  charge  of  the  court,  and  the  testimony  of 
the  defendant  to  which  we  have  already  adverted  shows  with 
clearness  the  applicability  of  the  request.  The  charge  as  made 
did  not  cover  the  point.    It  was  general  in  character,  and  left  the 
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jury  to  consider  all  the  circumstances,  and  then  say  whether  the 
plaintiff  exercised  such  care  and  caution  as  would  have  been  used 
by  an  ordinarily  prudent  person.  That,  however,  was  not  the 
question  presented  by  the  request.  It  related  to  a  concrete  fact, 
to  wit,  the  apprehended  danger  of  the  position  which  the  plaintiff 
occupied,  and  his  duty  to  go  into  the  car.  Appreciating  the  danger 
of  his  position,  the  law  characterized  his  failure  to  act  as  im- 
prudent, and  the  defendant  was  entitled  to  have  the  jury  so  in- 
structed. Odell  v.  N/Y.  C.  &  H.  R.  R.  Co.,  120  N.  Y.  323;  31 
St.  Rep.  27 ;  24  N.  E.  478,  17  Am.  St  Rep.  650;  Magar  v.  Ham- 
mond, 171  N.  Y.  377,  64  N.  E.  150,  59  L.  R.  A.  315.  As  the 
charge  of  the  court  did  not  present  this  question  to  the  jury,  and 
as  the  defendant  was  entitled  to  have  it  so  presented,  it  follows 
that  the  court  fell  into  error  in  refusing  to  charge  it. 

For  these  reasons,  the  judgment  and  order  should  be  reversed, 
and  a  new  trial  granted,  with  costs  to  appellant  to  abide  the 
event. 

VAN  BRUNT,  P.  J.,  concurs.  LAUGHLIN,  J.,  concurs,  on 
the  ground  that  the  verdict  as  to  plaintiff's  freedom  from  con- 
tributory negligence  is  against  the  weight  of  evidence.  PAT- 
TERSON and  O'Brien,  JJ.,  dissent 
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CAROLAN  v.  YORAN  et  al. 

[104  App.  Dh:  488;  93  N.   Y.  Supp.  935.] 
{Supreme  Court,  Appellate  Division,  First  Department.  May  5.  1905.) 

1.  Deeds— Acknowledgment. 

An  acknowledgment  to  a  deed  that  on  the  date  specified  before  the 
notary  personally  came  the  subscriber,  to  the  notary  known,  and  also 
known  to  him  to  be  the  attorney  in  fact  of  the  various  parties  to  the 
instrument,  for  whom  the  subscriber  signed  and  acted  as  attorney  in 
fact,  and  that  she  executed  the  conveyance  without  fear  or  compulsion 
from  her  husband,  but  failing  to  certify  that  the  subscriber  was  known 
to  the  notary  to  be  the  person  described  in  and  who  executed  the 
conveyance  as  an  individual,  was  insufficient  to  entitle  the  convey- 
ance to  record  as  a  deed  of  the  subscriber  of  her  own  undivided  in- 
terest in  the  property. 

a.  Same— Vendor  and  Purchaser— Marketable  Title— Adverse  Posses- 
sion. 
A  vendee  is  not  bound  to  accept  a  title  by  adverse  possession  on  the 


Mote. — Certificates  op  Acknowledgment. 

a.  Statute.— 340. 

C  Who  may  take  and  certify  acknowledgments. — 345. 
I.  Disqualification.— 345. 

d.  Form.— 345. 

1.  In  gen eral— 345. 

2.  As  to  identity  of  acknowledging  person. — 346. 

e.  Authentication. — 346. 

2.  When  acknowledgment  taken  in  another  state.     346. 

This  note  is  an  extension  of  one  upon  the  same  subject  in  y  Ann.  Cos. 
33  and  should  be  read  in  connection  therewith. 
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mere  fact  of  uninterrupted  possession  of  the  premises  for  over  x> 
years,  in  the  absence  of  proof  that  the  legal  owners  of  the  property 
during  that  period  were  not  under  a  disability  so  that  the  statute 
would  run  against  them. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Patrick  M.  Carolan  against  Lillie  T.  Yoran  and  an- 
other. From  a  judgment  in  favor  of  defendants,  plaintiff  appeals. 
Reversed. 

Argued  before  VAN  BRUNT,  P.  J-,  and  PATTERSON, 
O'BRIEN,  INGRAHAM,  and  LACGHLIN,  JJ. 

Wm.  F.  Clare,  for  appellant. 

Henry  Willis  Smith,  for  respondents. 

Ingrahau,  J.  This  action  was  an  action  to  recover  money 
paid  by  the  plaintiff  upon  the  execution  of  a  contract  whereby  the 
defendants  agreed  to  convey  to  the  plaintiff  a  piece  of  land,  the 
plaintiff  claiming  that  the  title  tendered  by  the  defendants  was 
not  marketable.  It  is  conceded  that  some  time  prior  to  December 
27,  1873,  the  property  was  vested  in  one  Thomas  D.  Smith,  and 

Certificates  of  Acknowledgment, — Continued. 

a.  Statute. 

Of  the  sections  of  the  Real  Property  Law  (LI.  1896,  ch.  547)  set  forth 
in  the  note  in  9  Ann.  Cas.  32,  the  following,  since  the  writing  of  that 
note,  have  been  amended  so  as  to  read  as  follows,  the  amended  portions 
being  in  italics. 

§  249,  subd.  5.  Any  officer  of  the  state  in  which  the  acknowledgment  is 
taken  authorized  by  the  laws  thereof  to  take  the  acknowledgment  or  proof 
of  deeds  to  be  recorded  therein,  of  which  the  certificate  required  by  sec- 
tion two  hundred  and  sixty-two  shall  be  evidence. 

LI.  1003,  ch.  419. 

§250.  The  acknowledgment  and  proof  of  a  conveyance  of  real  property 
within  the  state,  may  be  made  without  the  United  States  before  either  of 
the  following  officers: 
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that  his  heirs  at  law  united  in  a  conveyance  to  one  Charles  Gerd- 
ing,  and  it  is  under  this  conveyance  that  the  defendants  claim 
title.  This  deed  was  executed  by  all  of  the  heirs  of  Eliza  M. 
Stevenson,  their  attorney  in  fact,  and  by  Eliza  M.  Stevenson,  who 
was  also  recited  in  the  deed  as  one  of  Smith's  heirs  at  law.  The 
original  deed  not  being  produced,  a  certified  copy  from  the  record 
u  as  produced.  It  was  claimed  by  the  plaintiff  that  the  acknowl- 
edgment to  this  deed  by  Eliza  M.  Stevenson  individually  as  one 
of  the  heirs  at  law  was  not  sufficient  to  entitle  it  to  be  recorded  as 
ugainst  her,  and  that  there  was  therefore  no  evidence  that  she 
executed  the  deed.  This  acknowledgment  was  taken  in  the  state 
of  New  York,  county  of  Kings.  The  certificate  recited  that  "on 
the  31st  day  of  December  in  the  year  1873  before  me  personally 
came  Eliza  M.  Stevenson,  to  me  known  and  also  known  to  me  to 
be  the  attorney  in  fact  of"  the  various  parties  to  the  instrument 
for  whom  Eliza  M.  Stevenson  had  acted  as  attorney  in  fact;  and 
the  certificate  then  continued :  "And  the  said  Eliza  M.  Stevenson 
also  further  acknowledged  that  she  executed  the  said  conveyance 
without  fear  or  compulsion  of  or  from  her  said  husband  on  a 
private  examination  by  me  made  separate  and  apart  from  her 
said  husband,  and  that  she  executed  the  same  of  her  own  free 

Certificates  of  Acknowledgment, — Continued. 

1.  An  ambassador,  a  minister  plenipotentiary,  minister  extraordinary, 
minister  resident,  or  charges  des  affairs,  of  the  United  States,  residing 
and  accredited  within  the  country. 

LI.  1001,  ch.  611. 

3.  A  consul-general,  vice-consul-general,  deputy-consul-general,  vice 
consul  or  deputy-consul,  a  consular  or  vice-consular  agent,  a  consul  or 
commercial  or  vice-commercial  agent  of  the  United  States  residing  within 
the  country ;  or  a  secretary  of  Ugition  at  the  Post,  port,  place  or  within 
the  limits  of  his  legation. 

LI.  1904,  ch.  528. 

3.  A  commissioner  appointed  for  the  purpose  by  the  governor,  and 
acting  within  his  own  jurisdiction. 

4.  A  person  specially  authorized  for  that  purpose  by  a  commission, 
under  the  seal  of  the  supreme  court,  issued  to  a  reputable  person,  residing 
in  or  going  to  the  country  where  the  acknowledgment  or  proof  is  so  to 
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act  and  will."  There  is  in  this  certificate  no  statement  that  Eliza 
M.  Stevenson  was  known  to  the  notary  to  be  the  person  described 
in  and  who  had  executed  the  conveyance  as  an  individual.  The 
notary  certified  that  he  knew  her  to  be  the  attorney  for  the  vari- 
ous parties  for  whom  she  acted.  This  court  held  in  Paolillo  v. 
Faber,  9  Ann.  Cas.  32;  56  App.  Div.  241,  67  N.  Y.  Supp.  638, 
that  an  acknowledgment  which  did  not  state  that  the  person  who 
appeared  before  the  notary  was  known  to  the  notary  to  be  the 
person  described  in  and  who  executed  the  instrument  was  not 
sufficient  to  entitle  the  instrument  to  be  recorded,  and  therefore  a 
certified  copy  of  the  record  was  no  evidence  of  the  due  execution 
of  the  instrument.  That  case  was  followed  in  Freedman  v.  Op- 
penheim,  80  App.  Div.  487,  81  N.  Y.  Supp.  no,  by  the  Appellate 
Division  of  the  Second  Department.  It  is  true  that  in  Jackson  v. 
Gumaer,  2  Cow.  552,  the  Supreme  Court  held  that  an  acknowl- 
edgment by  which  the  officer  certified  that  the  individual  acknowl- 
edging the  instrument  was  "to  me  known"  should  be  construed 
as  "to  me  known"  as  the  grantor  in  the  deed  upon  which  the  cer- 
tificate was  indorsed,  and  that  opinion  seems  to  have  been  cited 
without  disapproval  in  Smith  v.  Boyd,  ioi,  N.  Y.  472,  5  N.  E.  319. 
But  the  certificate  in  question  could  not  bear  the  construction  that 

Certificates  of  Acknowledgment, — Continued. 

be  taken. 

•  5.    If  within  the  Dominion  of  Canada,  it  may  also  be  made  before  any 
judge  of  a  court  of  record ;  or  before  any  officer  of  sqph  dominion  author- 
ized by  the  laws  thereof  to  take  the  acknowledgment  or  proof  of  deeds 
to  be  recorded  therein. 
LI.  ijoi,  ch.  611. 

6.  If  within  the  United  Kingdom  of  Great  Britain  and  Ireland  or  the 
dominions  thereunto  belonging,  it  may  also  be  made  before  the  mayor, 
provost  or  other  chief  magistrate  of  a  city  or  town  therein,  under  his  hand 
and  the  scat  of  snch  city  or  town.   . 

LI.  iw,  ch.  p& 

7.  All  am  of  ambassadors,  ministers  extraordinary,  minister  resident, 
charges  d'affaires,  or  secretary  of  legation,  in  taking  the  acknowledgment 
or  pro^f  oc  a  conveyance  of  real  property  within  the  state,  performed  be- 
fore the  time  when  this  act  takes  effect  (April  29,  1004),  are  hereby  con- 
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was  given  to  the  certificate  in  Jackson  v.  Gumaer,  for  here  the  cer- 
December,  1873.  The  defendant  called  as  a  witness  the  grantee 
of  the  deed  of  1873,  who  testified  that  he  took  possession  of  the 
property  subsequent  to  the  execution  of  that  deed,  and  that  it  had 
been  in  his  possession  and  in  the  possession  of  his  grantees  from 
tificate  is  that  the  grantor  was  to  the  officer  taking  the  acknowl- 
edgment "personally  known,"  which  would  be  merely  a  certificate 
of  an  acquaintanceship  with  the  person  acknowledging  the  instru- 
ment, which  is  a  very  different  thing  from  a  knowledge  of  a  fact 
that  the  person  executing  the  instrument  was  in  fact  the  individual 
described  in' and  who  had  executed  it  It  seems  to  me,  therefore, 
that  this  acknowledgment  was  not  sufficient  to  justify  the  register 
in  recording  the  instrument  as  a  conveyance  by  Eliza  M.  Steven- 
son, and  there  was  therefore  no  evidence  that  she  had  ever  con- 
veyed her  undivided  interest  in  the  property  as  one  of  the  heirs  at 
law  of  Smith,  deceased. 

There  is  also  a  question  raised  about  the  sufficiency  of  the  cer- 
tificate of  the  county  clerk  as  to  the  notary  before  whom  this  ac- 
knowledgment was  taken,  but,  as  there  was  no  evidence  that  Eliza 
M.  Stevenson  ever  executed  the  deed,  it  is  not  necessary  to  deter- 
mine that  question.     The  defendants  also  claim  that  they  had  a 
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finned,  provided  that  the  certificate  of  acknowledgment  or  proof  is  in 
the  form  required  by  the  laws  of  this  state. 

LI.  1904,  ch.  528. 

8.  If  -within  the  slates  comprising  the  empire  of  Germany,  it  may  also 
be  made  before  a  judge  of  a  court  of  record  under  the  seal  of  such  court 
or  before  a  notary  public  under  the  seat  of  his  ottiee  and  the  seal  of  the 
city  or  town  in  which  the  notary  resides. 

LL  1904,  ch.  690. 

5  355-  An  officer  taking  the  acknowledgment  or  proof  of  a  conveyance 
must  endorse  thereupon  or  attach  thereto,  a  certificate,  signed  by  himself, 
stating  all  the  matters  required  to  be  done,  known,  or  proved  on  the 
taking  of  such  acknowledgment  or  proof;  together  with  the  name  and 
substance  of  the  testimony  of  each  witness  examined  before  him,  and  if  a 
subscribing  witness,  his  place  of  residence.  Any  conveyance  which  has 
heretofore  been  recorded,  or  which  may  hereafter  be  recorded,  shall  be 
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good  title  by  adverse  possession  under  this  deed  of  the  31st  of 
that  time  down  to  the  present.  Another  witness  testified  that  lie 
was  in  possession  of  the  premises  in  question  at  the  time  of  the 
signing  of  this  contract,  and  the  tender  of  the  deed  as  executor  of 
Yoran,  and  that  the  premises  were  occupied  by  a  tenant  from 
month  to  month 

There  was  no  evidence  as  to  whether  Eliza  M.  Stevenson  was 
alive,  whether  she  had  died,  leaving  issue,  or  whether  she  or 
any  of  her  descendants  were  under  any  disability  that  would  pre- 
vent the  statute  from  Tunning  against  them.  It  is  now  established 
that  a  vendee  will  not  be  compelled  to  accept  a  title  by  adverse  pos- 
session upon  the  mere  fact  of  uninterrupted  possession  of  the 
premises  for  over  20  years;  that  the  burden  is  at  least  upon  the 
vendor  to  show  that  the  legal  owners  of  the  property  during  that 
period  were  not  under  a  disability  so  that  the  statute  would  run 
against  them.  Upon  the  whole  case  I  do  not  think  this  was  a 
marketable  title,  and  for  that  reason  the  plaintiff  was  entitled  to 
recover. 

It  follows  that  the  judgment  appealed  from  must  be  reversed, 
and  a  new  trial  ordered,  with  costs  to  the  .appellant  to  abide  the 
event    All  concur. 
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deemed  to  have  been  duly  acknowledged  or  proved  and  properly  authenti- 
cated, when  thirty  years  have  elapsed  since  such  recording;  taving,  how- 
ever, the  rights  of  every  purchaser  in  good  faith  and  for  a  valuable  con- 
sideration deriving  title  from  the  same  vendor  or  grantor,  his  heirs  or 
dnisces,  to  the  same  property  or  any  portion  thereof,  whose  conveyance 
shall  have  been  duly  recorded  before  the  said  period  of  thirty  years  shall 
have  elapsed  or  before  this  act  shall  have  taken  effect  (September  1,  1905). 

LI.  190s,  ch.  450. 

§  257.  Where  a  certificate  of  acknowledgment  or  proof  is  made  by  a 
commission  appointed  by  the  governor,  or  by  the  mayor  or  other  chief 
magistrate  of  a  city  or  town  without  the  United  States,  or  by  a  minister, 
charge  d'affaires,  consul-general,  vice-consul-general,  deputy -consul- 
general,  vice-consul  or  deputy-consul,  consular  or  vice-consular  agent,  or 
consul  or  commercial  vice- commercial  agent,  or  secretary  of  legation  of  the 
United  States,  it  must  be  under  his  seal  of  office,  or  the  seal  of  the 
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consulate  or  legation  to  which  he  is  attached.  All  acknowledgments  or 
proofs  of  deeds,  mortgages  or  other  instruments  relating  to  real  prop- 
erty, the  certificates  of  which  were  made  in  the  form  required  by  the  laws 
of  this  state,  by  a  consul-general,  vice-consul-general,  deputy-consul- 
general,  vice-consul,  deputy-consul,  consular-agent,  vice-consular  agent, 
consul  or  commercial  agent,  vice-commercial  agent,  or  secretary  of  lega- 
tion of  the  United  States  prior  to  the  time  when  this  act  takes  effect 
(April  29,  1904),  are  confirmed,  but  nothing  herein  contained  shall  affect 
any  action  or  proceeding  now  pending  in  any  court. 

LI.  1904,  ch.  528. 

8  260,  Subd.  4.  All  acts  of  the  secretary  of  state  of  onjr  state  or  terri- 
tory of  the  United  States  in  authenticating  a  certificate  of  acknowledg- 
ment or  proof  of  a  conveyance  of  real  property  within  the  state,  performed 
before  the  lime  when  subdivision  three  of  this  section  took  effect  (October 
1,  1896),  are  hereby  confirmed,  provided  that  the  said  certificate  of  au- 
thentication is  in  the  form  required  by  the  lews  of  this  state. 

LL  1905,  ch.  329. 

c.  Who  may  take  and  certify  acknowledgments. 
1.  Disqualification. 

An  incorporator  is  disqualified,  by  his  interest  therein,  from  taking  the 
acknowledgment  of  another  incorporator  to  the  certificate  of  incorpora- 
tion, and  such  an  acknowledgment  is  a  nullity. 

People  v.  Board  of  R.  R.  Comrs.,  105  App.  Dhr.  273 ;  03  N.  Y.  Strop. 
58+ 

d.  Form. 

1.  In  general. 

Failure  to  state  the  consul  general's  residence  is  not  a  fatal  defect,  as 
it  must  be  presumed  that  he  took  the  acknowledgment  within  the  limits 
of  his  jurisdiction. 

Pierce  v.  Martin,  89  N.  Y.  Supp.  434. 

A  certificate  with  proper  venue  stating  that  before  me,  consular  agent 
of  the  United  States  in  and  for  a  named  city  at  said  city,  personally  ap- 
peared, etc,  is  in  substantial  compliance  with  the  statute,  though  it  con- 
tains no  statement  that  such  agent  resides  within  the  country  where  the 
acknowledgment  is  taken. 

Jordan  v.  Underbill,  91  App.  Div.  124;  86  N.  Y.  Supp.  620. 
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There  is  no  statutory  provision  requiring  an  acknowledgment  made 
without  the  state,  and  in  a  foreign  country,  to  be  dated. 

Pierce  v.  Martin,  89  N.  Y.  Supp.  434. 

A  foreign  acknowledgment  will  not  be  held  invalidated  because  its  date 
appears  impossible  from  the  date  of  its  filing  here,  where  it  is  apparent 
from  an  inspection  of  the  instrument  acknowledged  that  the  date  in  the 
acknowledgment  was  inserted  through  mistake,  pure  and  simple,  on  the 
part  of  the  consul  general. 

Id 

Where,  in  a  designation  of  an  agent  for  service  of  summons  and  its 
acknowledgment,  a  blank  space  is  left  preceding  the  month,  "March," 
which,  in  the  designation,  but  not  in  the  acknowledgment,  is  lined  out 
and  thereover  written  in  ink  "February"  and  the  blank  in  both  is  filled  in 
with  the  word  "twenty- seventh,"  the  court  is  justified  in  holding  that  the 
designation  was  both  dated  and  acknowledged  on  February  27,  in  order 
to  preserve  the  manifest  intent  of  the  designation  and  at  the  same  time 
prevent  a  mere  lapsus  of  the  consul  from  nullifying  a  paper  otherwise 
legal  in  every  respect 

Id 

2.  As  to  identity  of  acknowledging  person. 

A  n  acknowledgment,  in  which  the  notary  certifies,  "personally  appeared 
before  me  the  within  named,  to  me  known  and  acknowledged  the  above 
letter  of  attorney,"  is  defective  in  not  showing  that  the  notary  knew  the 
person  appearing  before  him  to  be  the  person  described  in  and  executing 

the  power. 

Freedman  v.  Oppenheim,  80  App.  Div.  4S7;  81  N.  Y.  Supp.  no. 

e.  Authentication. 
2.  When  acknowledgment  taken  in  another  stale. 

A  certificate  of  authentication  of  an  acknowledgment  taken  in  Virginia 
is  defective,  where  the  clerk  of  the  court,  instead  of  certifying  hi  accord- 
ance with  the  statute  that  he  is  well  acquainted  with  the  handwriting  of 
the  notary  and  verily  believes  his  signature  genuine,  merely  certifies  that 
the  notary  is  duly  commissioned  and  qualified  and  that  full  faith  and 
credit  are  due  to  all  his  acts  as  such. 

Freedman  v.  Oppenheim,  80  App.  Div.  487;  81  N.  Y.  Supp.  no. 
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CITY  OF  NEW  YORK  v.  KNICKERBOCKER  TRUST  CO. 

[104  App.  Div.  233;  93  N.  Y.  Supp.  937.] 

(Supreme  Court,  Appellate  Division,  Pint  Department.  May  5,  1905.) 

I.  Encroachment  on  Street — Complaint— Sufficiency. 

A  complaint  by  a  city  for  removal  of  permanent  constructions  en- 
croaching on  its  sidewalks  prayed  that  it  be  adjudged  that  the  con- 
structions constituted  a  public  nuisance,  that  the  occupation  of  the 
walk  was  illegal,  that  defendant  be  enjoined  from  further  maintaining 
;,  and  be  compelled  to  remove  the  same,  and  that,  on 
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a.  In  general. — 34?. 

b.  New  York  City. — 340. 


a.  In  general 

The  power  of  the  legislature,  by  virtue  of  its  general  control  over  public 
highways,  to  authorize  structures  in  the  streets  which,  without  such 
authority  and  under  the  common  law  would  be  held  to  be  encroachments 
and  obstructions,  may  be  delegated  to  the  governing  body  of  a  municipal 
corporation. 

Hoey  v.  Gilroy,  120  N.  Y.  132;  41  St.  Rep.  181;  29  N.  E.  85. 

Wormser  v.  Brown,  149  N.  Y.  163;  43  N.  E.  524 

A  local  municipal  corporation  cannot  give  a  valid  permission  to  occupy 
its  streets  or  sidewalks  with  continuing  erections  or  other  obstructions 
without  express  power  to  that  end  conferred  on  it  by  charter  or  statute. 

Ely  v.  Campbell,  59  How.  Pr.  333. 

A  board  of  aldermen  have  no  more  right  to  permit  or  legalize  a  nuis- 
ance in  the  streets  than  to  create  one. 

Landau  v.  New  York.  180  N.  Y.  48;  72  N.  Y.  Supp.  631- 

The  common  council  of  a  city  has  no  power  to  permit  a  person  or  cor- 
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failure  to  do  so,  plaintiff  be  ordered  to  charge  the  expense  of  removal 
to  defendant  Held,  that  the  complaint  was  not  objectionable  as  im- 
properly uniting  in  the  same  count  a  cause  of  action  in  equity  to  abate 
a  nuisance  and  another  in  ejectment  to  recover  real  property. 

2.  Same — Nuisance. 

Permanent  constructions  occupying  a  portion  of  a  city's  sidewalks 
and  excluding  the  public  therefrom  are  a  nuisance. 

3.  Same— Remedy. 

Equity  has  jurisdiction,  at  the  suit  of  a  city,  to  compel  the  removal 
of  obstructions  of  an  encroachments  on  its  sidewalks  so  as  to  exclude 
the  public  therefrom. 

4.  City  Ordinance — Judicial  Notice. 

Judicial  notice  will  not  be  taken  of  the  ordinances  of  a  municipal 
corporation. 

5.  Same— Statutes — Construction. 

Charter  of  Greater  New  York  (Laws  root,  p.  22,  c  466)  §  41,  pro- 
viding that  the  ordinances  in  force  January  I,  1903,  not  inconsistent 
with  the  charter,  are  continued  in  full  force  and  effect,  does  not  con 
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potation  to  permanently  obstruct  a  street,  as,  for  instance,  to  build  a  fence 
or  gate  across  it.  Such  obstruction  is  a  nuisance  which  the  legislature 
alone  can  legalize. 

N.  Y.  C.  &  H.  R.  R.  Co.  v.  Utiea,  3  Alb.  L.  J.  151, 

Village  trustees  are  commissioners  of  highways  only,  and  as  such  cannot 
authorize  the  erection  of  a  nuisance  on  the  highway,  or  legalize  its  continu- 
ance, as,  for  example,  the  encroachment  of  a  fence  eleven  feet  on  the  road. 

People  v.  Fowler,  43  St  Rep.  415;  17  N.  Y.  Supp.  744. 

Where  a  city  is  granted  by  its  charter  the  right  to  allow  partial  obstruc- 
tions of  its  sidewalks  for  business  purposes  on  a  state  road  created  by  an 
act  of  the  legislature,  it  has  the  same  authority  to  permit  an  encroach- 
ment thereon  as  if  it  had  been  originally  authorized  by  the  legislature 

Sautter  v.  Utica  City  Nat.  Bank,  45  Misc.  15;  90  N.  Y.  Supp.  83a 

Village  authorities  have  no  power,  as  against  the  adjoining  owners,  to 
establish  a  highway  as  a  stand  for  livery  vehicles. 

McCaffrey  v.  Smith,  41  Hun,  117;  4  St  Rep.  11. 

The  trustees  of  a  village  can  authorize  the  erection  of  a  soldiers'  monu- 
ment in  one  of  its  streets. 

Tompkins  v.  Hodgson,  2  Hun,  146. 

A  common  council  can  adopt  a  resolution,  giving  permission  to  a  bank 
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tinue  such  ordinances  as  part  of  the  statutory  law  incorporated  in  the 
provisions  of  the  charter. 

City  ordinances  regulating  sidewalks  and  streets  of  the  city,  and 
containing  prohibitions  against  encroachments  on  the  sidewalks,  with 
a  penalty  which  may  be  imposed  for  a  violation  thereof,  do  not  affect 
the  right  of  the  city,  by  suit  in  equity,  to  compel  the  removal  of  en- 
croachments on  its  sidewalks. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  city  of  New  York  against  the  Knickerbocker 
Trust  Company.  From  a  judgment  overruling  demurrer  to  the 
complaint,  defendant  appeals.     Affirmed. 

Argued  before  VAN  BRUNT,  P.  J„  and  McLAUGHUN, 
PATTERSON,  INGRAHAM,  and  LAUGHLIN,  JJ. 

Julien  T.  Davies,  for  appellant. 


to  have  the  five  columns  of  its  front  wall  project  not  exceeding  rwenty- 
four  inches  into  the  sidewalk,  under  a  charter  providing  that  it  may  per- 
mit steps,  porches,  show  windows,  bow  windows,  columns,  pilasters  and 
ornamental  portions  of  any  building  to  encroach  upon  any  street  to  a 
specified  extent,  where  in  its  judgment  the  same  will  not  interfere  with 
the  reasonable  and  substantial  use  thereof  by  the  public. 
Sautter  v.  Utica  City  Nat.  Bank,  45  Misc.  15;  go  N.  Y.  Supp.  838. 

b.  New  York  City. 

The  board  of  aldermen  shall  not  have  power  to  authorize  the  placing 
or  continuing  of  any  encroachment  or  obstruction  upon  any  street  or  side- 
walk, except  the  temporary  occupation  thereof  during  the  erection  or  re- 
pairing of  a  building  on  a  lot  opposite  the  same,  nor  shall  they  permit  the 
erection  of  booths  and  stands  within  stoop  lines,  except  for  the  sale  of 
newspapers,  periodicals,  fruits  and  soda-water,  and  with  the  consent  in 
such  cases  of  the  owner  of  the  premises. 

§50,  Greater  New  York  Charter, 

The  first  part  of  this  provision  can  only  be  reasonably  applied  to  that 
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T.  Connoly,  for  respondent. 

Patterson,  J.  The  city  of  New  York  brought  this  action  seek- 
ing a  mandatory  injunction  to  compel  the  defendant  to  remove 
certain  structures,  namely,  steps  and  coping,  and  an  area,  which 
it  alleges  were  unlawfully  constructed  upon  the  property  of  the 
plaintiff,  namely,  being  a  public  street  in  the  city  of  New  York,  at 
Fifth  avenue  and  Thirty-Fourth  street.  The  material  allegations 
of  the  complaint  are  that  the  plaintiff  is  a  municipal  corporation ; 
that  the  defendant,  the  Knickerbocker  Trust  Company,  is  a  do- 
mestic corporation  organized  under  the  Laws  of  the  State  of  New 
York;  that  the  defendant  was  the  owner  in  fee  simple  of  the 
premises  at  the  coiner  of  Fifth  avenue  and  Thirty-Fourth  street, 
in  said  city,  and  that  such  streets  are,  and  at  all  times  mentioned 
in  the  complaint  and  for  many  years  before  the  commencement  of 
this  action  were,  public  streets  in  the  city  of  New  York,  held  in 
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part  of  the  highway  which  is  used  by  the  public,  that  is  to  say,  the  car- 
riageway and  the  sidewalk  proper  outside  of  the  stoop  line. 

Broadbelt  v.  Loew,  15  App.  Div.  343;  44  N.  V.  Supp.  159. 

An  ordinance  allowing  licensed  vendors  and  peddlers  to  stand  with  their 
wagons  and  display  and  sell  their  wares  on  both  sides  of  a  street  in 
Brooklyn,  for  a  distance  of  a  block,  every  day  except  Sunday,  until  mid- 
night, is  void,  not  only  because  no  city  government  in  all  its  departments 
combined  has  power  to  appropriate  a  street  for  such  a  use,  but  also  be- 
cause it  is  contrary  to  the  express  prohibition  in  the  aforesaid  statute. 

Matter  of  Fiegle,  36  Misc.  27;  72  N.  Y.  Supp.  438. 

It  is  within  the  power  of  the  New  York  common  council  to  pass  appro- 
priate ordinances  regulating  the  subject  of  the  fronts  of  buildings  facing 
on  public  streets  and  to  grant  permission  to  owners  ot  buildings  to  occupy 
a  certain  space  for  certain  purposes  beyond  the  building  line,  if  those  con- 
structions do  not  in  reality  interfere  with  the  free  use  of  those  parts  of 
the  public  streets  to  be  kept  clear  of  obstructions  as  public  highways, 

Broadbelt  v.  Loew,  15  App.  Div.  343,  44  N.  Y.  Supp.  159. 

Under  sections  1608-1610  ol  the  Greater  New  York  Charter  declaring 
that  it  is  not  a  new  enactment  but  a  continuation  ot  the  Consolidation 
Act,  thai  omissions  from  the  lot  met  ol  parts  ot  the  latter  shall  not  be  a 
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trust  by  said  city  as  open  streets  and  thoroughfares  for  the  benefit 
of  the  public;  that  some  time  during  the  winter  of  1902-3  or  there- 
abouts the  defendant  constructed  at  the  northwest  corner  of 
Thirty-Fourth  street  and  Fifth  avenue  a  new  building,  having  a 
frontage  both  on  Fifth  avenue  and  on  Thirty-Fourth  street;  that 
the  defendant  has  made  or  is  making  on  the  Thirty-Fourth  street 
side  an  open  areaway,  with  a  coping  in  and  upon  the  sidewalk  of 
Thirty-Fourth  street,  which  area  is  54.8  feet  long  and  12  feet 
wide,  with  a  coping  two  feet  wide ;  that  the  areaway  has  steps  5.6 
feet  wide  at  its  easterly  end,  and  12  feet  wide  on  the  westerly 
end,  leading  from  the  level  of  the  sidewalk  proper  down  to  the 
basement  of  the  building;  that  the  defendant  further  constructed 
or  is  constructing,  around  the  northwest  corner  of  Fifth  avenue 
and  Thirty-Fourth  street,  stone  steps  around  the  base  of  the 
building,  which  steps  lead  from  the  sidewalk  level  up  to  the  first 
floor  of  the  building  of  the  defendant  on  Fifth  avenue ;  that  at 
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repeal  thereof  and  that  provisions  of  the  latter  not  inconsistent  with  the 
farmer  shall  apply  to  Greater  New  York,  the  omission  from  the  charter 
of  the  provisions  of  the  act  authorizing  the  common  council  to  grant  per- 
mits for  the  maintenance  of  news  stands  under  stairways  of  elevated,  rail- 
road structures  does  not  operate  as  a  repeal  thereof  and  that  body, 
therefore,  has  the  power  to  grant  such  licenses. 

People  v.  Keating,  168  N.  Y.  300;  61  N.  E.  637. 

Tn  view  of  the  fact  that  a  public  hack  stand  has  existed  for  some  years 
in  front  of  a  hotel  on  a  square  in  the  city  of  New  York,  such  city  has  no 
power,  upon  the  consent  of  the  hotel  proprietors,  to  subsequently  license 
three  special  hack  stands  along  the  curb  in  front  of  such  hotel. 

Odell  v.  Bretney,  38  Misc.  603;  78  N.  Y.  Supp.  67. 

The  provision  of  the  charter  giving  power  to  the  common  council  there- 
of "to  regulate  all  matters  connected  with  all  parks,  places  and  streets  of 
the  city"  simply  authorizes  that  body  to  permit  lawful  uses  of  the  street* 
which  for  a  time  obstruct  public  travel,  such  as  the  deposit  of  building 
materials  and  the  unloading  of  vehicles. 
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Fifth  avenue  these  steps  project  15  feet  beyond  the  building  or 
street  line  into  the  sidewalk  for  a  distance  of  61.9  feet,  and  on  the 
Thirty-Fourth  street  side  the  steps  project  14.2  feet  beyond  the 
building  or  street  line  into  the  sidewalk,  and  are  21.9  feet  wide; 
that  Fifth  avenue,  at  its  intersection  with  Thirty-Fourth  street,  is 
a  public  street,  99.9  feet  wide,  and  at  a  point  in  front  of  the  prem- 
ises of  the  defendant  the  sidewalk  from  the  westerly  building  or 
street  line  to  the  westerly  curb  line  is  30  feet  wide,  the  roadway 
is  40  feet  wide,  and  the  sidewalk  on  the  easterly  side  is  29.9  feet 
wide,  making  the  total  width  of  the  street  at  this  point  99.9  feet; 
that  the  width  of  the  sidewalk  between  the  westerly  curb  and  the 
stone  steps  is  15  feet;  that  Thirty-Fourth  street  at  its  intersection 
with  Fifth  avenue  is  a  public  street  100  feet  in  width,  and  that  at 
a  point  in  front  of  the  said  premises  the  sidewalk  from  the  north- 
erly or  building  line  to  the  north  curb  is  30  feet,  the  roadway  is  40 
feet  wide,  and  the  sidewalk  on  the  southerly  side  is  30  feet  wide, 
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Such  provision  does  not  authorize  the  common  council  to  adopt  an 
ordinance  empowering  the  alderman  in  each  ward  to  grant  permits  to  use 
a  portion  of  the  sidewalk  for  displaying  goods  and  merchandise.  Even  if 
there  were  any  power  in  the  common  council  to  authroize  such  an  obstruc- 
tion, such  power  cannot  be  delegated  to  the  individual  alderman,  but  must 
be  exercised  by  the  common  council  itself. 

People  v.  Willis,  o  App.  Div.  314;  75  St.  Rep.  619;  41  N.  Y.  Supp.  iCX 

The  superintendent  of  markets  of  the  city  of  New  York  has  no  right 
to  grant  permits  to  persons  to  construct  and  maintain  continuously  at  all 
hours  of  the  day  stands  and  booths  upon  the  sidewalks  of  the  streets 
adjacent  to  a  public  market. 

Ely  v.  Campbell,  59  How.  Pr.  333. 

The  board  of  aldermen  of  New  York  City  cannot  provide  by  resolution 
that  licensed  vendors  shall  he  permitted  to  occupy  a  certain  part  of  a 
designated  street  on  Saturday  nights  from  six  to  twelve  o'clock. 

People  v.  New  York,  sg  How.  Pr.  277. 
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making  the  total  width  of  the  street  at  this  point  roo  feet;  that 
the  width  of  the  sidewalk  between  the  northerly  curb  and  coping 
of  the  areaway  is  16  feet.  It  is  then  alleged  that  the  defendant 
constructed  or  caused  to  be  constructed,  and  is  now  constructing, 
the  coping,  area,  and  steps  around  the  Fifth  avenue  and  Thirty- 
Fourth  street  sides  of  the  premises,  and  outside  of  the  building 
line,  and  upon  the  property  of  the  plaintiff,  without  any  permit  so 
to  do  from  the  plaintiff,  and  in  violation  of  sections  179,  182,  and 
329  of  the  Revised  Ordinances  of  the  City  of  New  York,  adopted 
March  9,  1897,  and  approved  March  15,  1897,  and  the  defendant 
has  unlawfully  constructed  and  maintained,  or  caused  to  be  con- 
structed and  maintained,  and  is  now  constructing  and  maintain- 
ing, the  aforesaid  coping,  area,  and  steps,  and  still  unlawfully 
continues  to  do  so,  without  the  permission  of  the  plaintiff,  and  in 
violation  of  the  plaintiff's  rights  in  said  street;  that  the  coping, 
area,  and  steps  thus  constructed  and  maintained  and  now  building 
by  the  defendant  were  and  are  entirely  unauthorized,  and  were 
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Not  even  the  mayor,  aldermen  and  commonality  of  the  city  of  New 
York,  collectively,  can  authorize  a  merchant  to  use  a  large  part  of  the 
sidewalk  in  front  of  his  store  as  a  sort  of  annex  to  his  place  of  business. 

Lavery  v.  Hannigan,  20  J.  &  S.  463. 

The  commissioner  of  public  works  of  New  York  had  no  authority  to 
issue  a  permit  to  erect  an  awning  of  a  permanent  or  continuing  char- 
acter over  the  sidewalk  of  a  street 

Farrell  v.  New  York,  23  St  Rep.  469;  5  N.  Y.  Supp.  58a 

Nor  could  the  common  council  delegate  to  him  such  power. 

Farrell  v,  New  York,  »  St  Rep.  12;  5  N.  Y.  Supp.  67a, 

The  corporation  of  the  city  of  New  York  has  no  power  to  permit  the 
erection,  for  private  purposes,  of  a  wooden  shed  or  awning  upon  a  side- 
walk, which  obstructs  the  public  use  of  the  way. 

Trenor  v.  Jackson,  15  Abb.  Pr.  N.  S.  115. 

The  common  council  of  New  York  is  authorized  to  permit  the  construe- 
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and  are  in  violation  of  the  law  pf  the  state,  and  of  the  ordinances 
of  the  plaintiff,  and  are  partly  upon  lands  belonging  to  the  plain- 
tiff, and  the  coping,  area,  and  steps  so  constructed,  maintained, 
and  now  building  were  and  are  a  nuisance,  and  the  building 
thereof  by  the  defendant  constitutes  a  continuing  nuisance  and 
trespass  by  the  defendant.  The  plaintiff  then  alleges  that  the 
filling  in  of  the  said  area,  and  the  removal  of  the  said  steps  and 
coping,  and  the  placing  of  the  sidewalk  in  the  condition  it  would 
be  in  were  it  not  for  the  said  coping,  area,  and  steps  were  not 
those  encroachments  there,  would  be  attended  with  great  expense, 
and  would  be  followed  by  litigation  against  the  plaintiff;  that 
the  defendant  has  been  notified  and  requested  to  close  the  said 
area,  and  remove  the  said  coping  and  steps,  and  has  refused  and 
neglected  to  do  so,  and  claims  the  right  to  maintain  the  same; 
that  the  plaintiff  is  unwilling  to  assume  the  burden  of  expense  of 
removing  the  said  incumbrances  and  nuisance,  filling  in  said  area, 
and  prefers  that  the  same  shall  be  done  by  the  defendant  at  its 

Power  of  Municipality  to  Permit  Obstructions  or  Encroachments  on 
Sidewalks, — Co  n  t  inued. 

tion  of  a  stoop  or  portico  extending  between  six  and  seven  feet  beyond 
the  street  line. 

Bioadbelt  v.  Loew,  15  App.  Div.  343;  44  N.  Y.  Supp.  159. 

The  New  York  park  commissioners  are  invested  with  full  authority  to 
allow  the  construction  of  bay  window  extending  over  the  building  line  on 
any  street  within  350  feet  of  the  boundary  line  of  any  park  or  public 
place  under  their  jurisdiction. 

Wormser  v.  Brown,  149  N.  Y.  163;  43  N.  E.  524. 

But  this  power  does  not  apply  to  a  street  which  may  in  the  future  be 
within  that  distance  of  a  tract  of  land  the  taking  of  which  fw  a  pirk  has 
been  authorized  by  statute,  but  the  area  and  boundaries  of  which  have  not 
been  settled  !>;■  the  commission  en  appointed   for  that  purpose  by  the 

Broadbelt  v.  Loew,  15  App.  Div.  343;  44  N.  Y.  Supp.  150, 
Under  the  Greater  New  York  Charter  neither  the  park  board  nor  any 
member  thereof  has  the  power  to  grant  a  permit  to  extend  the  main  wall 
of  a  building  three  feet  and  a  half  into  and  beyond  the  line  of  the  street 
r.  True,  13  Ann.  Cas.  206;  175  N.  Y.  353;  67  N.  E.  629, 
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own  expense,  and  also  that  the  plaintiff  has  no  adequate  remedy 
at  law.  The  prayer  for  relief,  then,  is  that  it  be  adjudged  that 
the  construction  and  maintenance  of  the  coping  and  area  on 
Thirty-Fourth  street,  so  far  as  it  extends  beyond  five  feet  from 
the  building  line  on  Thirty-Fourth  Street,  and  so  much  of  the 
steps  as  extend  beyond  seven  feet  from  the  building  line  on  Fifth 
Avenue  and  also  on  Thirty-Fourth  street,  were  and  are  illegal, 
and  constitute  a  public  nuisance,  and  that  plaintiff  is  entitled  to 
remove  the  coping  and  steps  and  fill  in  said  areaway,  and  that  the 
appropriation  and  occupation  by  the  defendant  of  all  the  aforesaid 
space  was  and  is  illegal,  that  the  defendant,  and  its  officers,  agents, 
attorneys,  and  servants,  be  enjoined  and  restrained  from  further 
maintaining  the  said  coping,  area,  and  steps,  and  that  it  be 
ordered  and  directed  to  remove  the  same  forthwith  at  its  own  ex- 
pense, and  restore  the  sidewalk  to  a  condition  both  on  Thirty- 
Fourth  street  and  Fifth  avenue  in  which  it  would  be  if  said  cop- 
ing, area,  and  steps  had  not  been  constructed  there;  and  in  the 


to  Permit  Obstrccticns 
Sidewalk  s, — Co  n  t  inued. 


It  is  within  the  power  of  the  common  council  of  the  city  of  New  York 
to  enact  an  ordinance  permitting  the  construction  of  bay  windows  not 
extending  beyond  the  house  line  more  than  one  foot 

Broadbclt  v.  Loew,  15  App.  Div,  343;  44  N.  Y.  Supp.  159. 

The  New  York  common  council  has  power  to  authorize  the  erection  and 
maintenance  of  an  iron  awning,  covering  the  whole  sidewalk  and  extend- 
ing over  the  curbstone  about  twelve  inches,  supported  by  iron  columns 
placed  along  the  inside  of  the  curbstone,  the  lowest  point  of  whose  roof 
is  ten  feet  above  the  sidewalk. 

Hoey  v.  Gilroy,  129  N.  Y.  132;  41  St  Rep.  181 ;  29  N.  E.  85. 

The  action  of  the  New  York  board  of  alderman  in  granting  permission 
for  the  discharge  of  fireworks  on  parades  of  political  parties  is  beyond 
their  powers. 

Landau  v.  New  York,  180  N.  Y.  48;  72  N.  E.  631. 

The  common  council  of  New  York  has  no  power  to  authorize  the  issu- 
ance of  a  license  permitting  a  grocerman  to  store  his  wagon  in  the  street 
in  front  of  his  store. 

Cohen  v.  New  York,  113  N.  Y.  533'.  33  St  Rep.  509;  21  N.  E.  70a 
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event  of  the  defendant  failing  or  neglecting  to  remove  the  same, 
and  complying  with  the  decree  of  the  court,  the  plaintiff  prays 
that  it  may  be  ordered  to  charge  the  expense  of  removal  and 
restoration  to  the  defendant.  Annexed  to  the  complaint  and  as 
an  exhibit  thereto,  sections  179,  182,  and  329  of  the  Revised  Ordi- 
nances of  the  City  of  New  York  are  set  forth  in  full. 

The  defendant  demurred  to  the  complaint  upon  the  ground  that 
it  appears  upon  the  face  thereof  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  and  that  two  causes 
of  action  have  been  improperly  united  in  the  same  count ;  one  be- 
ing an  alleged  cause  of  action  in  equity  to  abate  a  nuisance,  and 
the  other  an  alleged  cause  of  action  in  ejectment  to  recover  real 
property,  and  that  said  alleged  causes  of  action  are  inconsistent 
with  each  other.  The  demurrer  was  overruled,  and  from  the  in- 
terlocutory judgment  the  defendant  appeals  to  this  court. 

There  are  not  two  causes  of  action  improperly  united.  The 
complaint  is  for  a  single  cause  of  action,  and  it  sets  forth  all 
the  facts  which  would  entitle  the  plaintiff  to  relief  on  that  single 
cause  of  action.  As  remarked  by  the  justice  at  Special  Term,  the 
rule  is  now  well  established  in  this  state  that  where  the  facts 
alleged  show  one  primary  right  of  the  plaintiff,  and  one  wrong 
done  by  the  defendant  which  violates  that  right,  the  complaint 
states  but  a  single  cause  of  action,  no  matter  how  many  forms  and 
kinds  of  relief  the  plaintiff  may  be  entitled  to.  Hahl  v.  Sugo,  169 
N.  Y.  109,  62  N.  E.  135,  32  Civ.  Pro.  265 ;  61  L.  R.  A.  226,  88 
Am.  St.  Rep.  539. 

The  complaint  contains  a  statement  of  facts  sufficient  to  con- 
stitute a  cause  of  action.  There  are  allegations  of  the  existence 
of  a  nuisance  in  the  public  streets,  and,  as  no  question  of  the  mode 
of  trial  now  arises,  it  may  be  that  the  plaintiff  would  be  entitled 
to  maintain  this  as  an  action  of  nuisance  under  sections  1660- 
1662  of  the  Code  of  Civil  Procedure ;  but  the  case  has  been  treat- 
ed on  both  sides  as  a  suit  in  equity  brought  specifically  for  the 
purpose  of  compelling  the  defendant  to  remove  obstructions  and 
encroachments  on  the  public  streets  of  the  city.  That  the  en- 
croachment or  obstruction  being  in  the  public  streets  and  occupy- 
ing a  considerable  part  of  the  sidewalk,  without  authority,  is  a 
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nuisance,  is  well  settled.  Davis  v.  New  York,  14  N.  Y.  506,  67 
Am.  Dec.  186 ;  Waterford  &  Whitehall  Turnpike  Co.  v.  People,  9 
Barb.  161;  Wakeman  v.  Wilbur,  147  N.  Y.  657,  71  St.  Rep.  266; 
42  N.  E.  341 ;  Babbage  v.  Powers,  130  N.  Y.  281,  41  St.  Rep. 
521,  29  N.  E.  132,  14  L.  R.  A.  398;  Ackerman  v.  True,  13  Ana 
Cas.  20,  175  N.  Y.  353,  67  N.  E.  629. 

It  is  quite  unnecessary  in  criticising  this  complaint  to  consider 
whether  the  constructions  complained  of  constitute  encroach- 
ments or  obstructions.  It  is  sufficiently  indicated  in  the  com- 
plaint that  they  constitute  both,  for  they  are  permanent  construc- 
tions, and  occupy  a  portion  of  the  sidewalk  over  which  the  public 
had  the  right  to  pass.  The  public  is  thus  excluded  from  the  use 
of  so  much  of  the  sidewalk  as  has  been  without  authority  appro- 
priated by  the  defendant  for  the  purpose  of  its  building.  "Any 
contracting  or  narrowing  of  a  highway  is  a  nuisance.  1  Russell 
on  Crimes,  350.  Any  obstruction  left  in  the  road,  or  omission 
to  repair  it,  whereby  it  is  less  convenient  for  public  use,  falls 
within  the  same  category.  The  public  had  the  right  to  have  the 
road  continued  substantially  in  the  same  manner,  as  to  width  and 
safety,  which  the  charter  required  at  its  first  construction." 
Waterford  &  Turnpike  Co.  v.  People,  9  Barb.  175. 

The  authorities  cited  by  the  justice  at  Special  Term  fully  sus- 
tain his  view  that,  where  the  damage  or  injury  is  common  to  the 
public,  redress  is  properly  sought  by  a  proceeding  in  behalf  of  the 
public,  and  the  form  of  action  here  adopted  has  been  frequently 
upheld,  and  is  appropriate  and  proper  remedy  in  a  case  like  the 
present.  People  v.  Metropolitan  Tel.  &  Tel.  Co.,  31  Hun,  596 
Utica  v.  UUca  Tel.  Co.,  24  App.  Div.  361,  48  N.  Y.  Supp.  916 
Rochester  v.  Bell  Tel.  Co.,  52  App.  Div.  6,  64  N.  Y.  Supp.  804 
New  York  v.  Thorley,  decided  at  Special  Term,  November  19, 
1901,  and  affirmed  73  App.  Div.  626,  77  N.  Y.  Supp.  1123 
Wheelock  v.  Noonan,  108  N.  Y.  179;  32  St  Rep.  no;  27  Week. 
Di£-  534.  IS  N.  E.  67,  2  Am.  St.  Rep.  405.  It  was  held  in  Trus- 
tees of  the  Village  of  Watertown  v.  Cowen,  4  Paige,  510,  27  Am. 
Dec.  80,  that  a  municipal  corporation  has  power  to  file  a  bill  in 
equity  to  protect  the  rights  of  the  inhabitants  of  the  village  to  the 
use  of  a  public  square  and  also  for  nuisance.    In  the  case  of  New 
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York  v.  Thorley,  supra,  which  was  before  this  court  in  1902,  we 
affirmed  a  judgment  requiring  the  defendant  to  remove  a  portico 
built  in  front  of  its  building  on  Forty-Second  street  west  of 
Broadway.  That  was  a  suit  in  equity  to  compel  the  defendants 
to  take  down  and  remove  at  their  own  expense  the  structure  which 
extended  into  the  public  highway  beyond  a  permitted  line,  and 
which  was  erected  without  lawful  authority,  and  which  was  an 
incumbrance  upon  the  highway.  Courts  of  equity  have  always 
exercised  a  concurrent  jurisdiction  with  courts  of  law  in  cases  of 
nuisance  or  of  continuing  trespass.  In  Attorney  General  v.  The 
Cohoes  Company,  6  Paige,  133,  29  Am.  Dec  755,  it  was  held  that 
chancery  has  jurisdiction  to  restrain  an  unauthorized  act  which 
may  amount  to  a  nuisance  or  may  injuriously  affect  or  endanger 
the  public  interest.  In  Rochester  v.  Curtiss,  Clarke  Ch.  339. 
although  an  injunction  was  denied,  the  Vice  Chancellor  said: 

"I  do  not  agree  with  the  defendant's  counsel  that  an  injunction  will  not 
be  allowed  to  prevent  a  nuisance.  There  are  many  cases  in  which  this 
court  will  interpose  its  strong  arm,  by  summary  process,  to  prevent  the 
erection  of  a  nuisance  which  if  erected  would  involve  imminent  danger, 
and  lead  to  great  or  irreparable  mischief.  *  *  *  And  so  in  cases  of 
intrusion  by  building  upon  property  dedicated  to  the  public  use,  as  a 
square,  a  street,  or  highway,  this  court  will,  in  a  clear  case,  interfere  by 
an  injunction  to  prevent  it." 

It  is  claimed  by  this  appellant,  in  a  very  ingenious  and  elaborate 
argument,  that  the  jurisdiction  of  a  court  of  equity  cannot  attach 
in  this  case  in  consequence  of  the  provisions  of  various  ordinances 
of  the  city  of  New  York  which  give  authority  to  the  board  of 
aldermen  or  certain  municipal  officers  to  remove  nuisances,  and 
which  prescribe  a  certain  procedure  for  their  removal,  and  it  is 
contended  that  the  remedies  so  provided  are  exclusive.  There 
are,  however,  no  ordinances  before  us,  or  to  which  we  can  have 
recourse,  except  the  three,  the  text  of  which  is  annexed  as  a 
schedule  to  the  complaint,  and  section  197  referred  to  in  section 
179.  The  court  cannot  take  judicial  notice  of  the  ordinances  of  a 
municipal  corporation.  Porter  v.  Waring,  69  N.  Y.  250.  It  is 
argued  that  by  section  41  of  the  Greater  New  York  Charter 
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(Laws  1 901,  p.  22,  c.  466)  ordinances  not  inconsistent  with  the 
charter  and  in  full  force  on  January  1,  1902,  are  "continued  in 
full  force  and  effect."  But  they  are  not  continued  as  part  of  the 
statutory  law  incorporated  in  the  provisions  of  the  charter.  They 
are  simply  continued  in  force  as  ordinances.  They  are  given  no 
higher  sanction  nor  greater  dignity  than  they  had  previously. 
We  are  therefore  confined  to  the  consideration  of  the  four  ordi- 
nances above  referred  to. 

It  is  to  be  observed,  however,  that  the  complaint  of  the  city  is 
not  limited  to  a  cause  of  action  based  upon  a  violation  of  the 
city  ordinances.  They  are  mentioned  in  the  complaint,  but  the 
chief  grievance  of  the  city  is  the  encroachment  upon  the  public 
highway,  and  its  obstruction  by  reason  of  the  permanent  character 
of  the  appurtenances  to  the  defendant's  building  mentioned  in  the 
complaint.  Those  constructions  are  not  only  forbidden  and  pun- 
ishable by  the  ordinances,  but,  irrespective  of  such  ordinances, 
they  are  of  such  a  character  that  their  removal  could  be  compelled 
by  the  courts  in  the  application  of  ordinary  rules  of  law.  So  far 
as  the  consideration  of  the  ordinances  is  material,  it  is  to  be  re- 
marked that  sections  179  and  197  relate  apparently  to  temporary 
incumbrances  or  obstructions  of  a  street,  roadway,  or  sidewalk 
which  has  been  opened,  graded,  and  regulated  according  to  law. 
Section  182  prohibits  the  construction  or  continuance  of  any  plat- 
form, stoop,  or  step  in  any  street  in  the  city  of  New  York  which 
shall  extend  more  than  one-tenth  part  of  width  of  the  street,  nor 
more  than  seven  feet,  nor  with  any  other  than  open  backs  or  sides 
or  railings,  nor  of  greater  width  than  is  necessary  for  the  purpose 
of  a  convenient  passageway  into  the  house  or  building,  nor  any 
stoop  or  step  which  shall  exceed  five  feet  in  height,  under  the 
penalty  of  $100.  Section  329  provides  that  no  area  in  front  of  any 
building  in  the  city  of  New  York  shall  extend  more  than  one- 
fifteenth  part  of  the  width  of  any  street,  nor  in  any  case  more 
than  five  feet,  measuring  from  the  inner  wall  of  such  area  to  the 
building;  nor  shall  the  railing  of  such  area  be  placed  more  than 
six  inches  from  the  inside  of  the  coping  on  the  wall  of  such  area, 
under  the  penalty  of  $100,  to  be  recovered  from  the  owner  and 
builder  thereof,  severally  and  respectively. 
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These  ordinances  are  regulations  relating  to  the  sidewalks  and 
streets  of  the  city,  and  they  contain  prohibitions  of  encroachments 
upon  such  sidewalks,  with  a  penalty  which  may  be  imposed  for  a 
violation  of  such  regulations.  They  do  not  affect  in  any  way  the 
general  right  of  the  municipality  to  prevent  unlawful  encroach- 
ments or  obstructions  or  to  compel  their  removal,  if  they  have 
been  placed  in  the  highway.  They  cannot  be  construed  as  giving 
a  license  to  one  who  creates  a  nuisance  in  a  public  street  to  con- 
tinue that  nuisance  upon  the  payment  of  these  small  penalties. 
The  city  cannot  give  permission  to  an  owner  of  property  to  erect 
any  part  of  his  building  on  the  public  highway.  As  said  in  Acker- 
man  v.  True,  13  Ann.  Cas.  206,  175  N.  Y.  364,  67  N.  E.  631 : 

"Although  it  is  true  that  the  title  of  the  streets  in  the  city  of  New  York 
is  in  the  municipality,  that  title  is  held  by  it  in  trust  for  public  use,  and 
not  even  the  municipal  assembly  has  authority  to  permit  permanent  en- 
croachments thereon.  While  that  body  may,  by  ordinance,  regulate  the 
use  of  streets,  highways,  roads,  public  places,  and  sidewalks,  and  prevent 
encroachments  upon  and  obstructions  to  the  same,  the  charter  expressly 
provides  that  'they  shall  have  no  power  to  authorize  the  placing  or  con- 
tinuing of  any  encroachment  or  obstruction  upon  any  street  or  sidewalk, 
except  the  temporary  occupation  thereof,  during  the  erection  or  repair- 
ing of  a  building  on  a  lot  opposite  the  same."  Chapter  378,  p.  19,  Laws 
1807.  S  4ft  subd.  3." 

That  section  is  now  section  50  of  the  Greater  New  York 
Charter  of  1901,  which  became  a  law  April  22,  1901  (Laws  1901, 
p.  28,  c.  466). 

In  the  ordinances  thus  considered  we  find  nothing  to  sustain 
the  defendant's  contention  of  a  limited  power  in  the  city  to  re- 
move these  obstructions  by  specified  procedure  or  by  an  exclusive 
remedy;  nor  is  the  inference  necessary  that  because  a  penalty  is 
provided  for  a  violation  of  the  ordinances  before  us  the  city  is 
debarred  from  its  right  to  invoke  the  aid  of  the  courts  in  the 
suppression  of  a  nuisance. 

We  are  of  the  opinion  that  the  complaint  is  sufficient  and  that 
the  interlocutory  judgment  appealed  from  should  be  affirmed, 
with  costs,  with  leave  to  the  defendant  to  withdraw  demurrer  and 
to  answer  on  payment  of  costs  in  this  court  and  in  the  court  be- 
low. All  concur;  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN,  J., 
in  result. 
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INDUSTRIAL  &  GENERAL  TRUST,  Limited,  v.  TOD  et  al. 

[104  Apt.  Div.  517;  93  N.  Y.  Supp.  7*$.] 

{Supreme  Court,  Appellate  Division,  First  Department.    May  5,  1905.) 

1.  Jury — Special  Jury — Compliance  with  Statute. 

Tbe  proceeding  prescribed  by  Code  Civ.  Proc.  §§  1063-1069,  for  the 
selection  of  a  special  jury,  is  a  special  proceeding,  in  which  the  re- 
quirements of  the  statute  must  be  strictly  complied  with. 

2.  Same — Drawing  op  List — Presence  of  Parties — Necessity. 

Under  Code  Civ.  Proc  §  1065,  requiring  the  jury  commissioner,  in 
drawing  a  special  jury,  to  select  in  the  presence  of  the  parties  or  their 
attorneys  the  names  of  48  persons,  whom  he  deems  most  indifferent 
between  the  parties  and  best  qualified  to  try  the  issues,  either  party  is 
entitled  to  have  the  list  selected  by  the  commissioner  set  aside  where 
the  selection  is  made  in  the  absence  of  the  parties  and  their  attorneys. 

3.  Sake—  Irregularities—  Setting  Aside  List. 

Note.— Struck  Juries. 

a.  statute. — 361. 

b.  In  general. — 361. 

c.  Impartiality  of  trial. — 36a. 

d.  .mportanee  of  case. — 364. 

1.  Liebel  of  public  officer.— -366. 

e.  Intricacy  of  case.— 368. 

f.  Proc  tice.— 369. 


The  granting  and  the  mode  of  forming  struck  juries  is  specifically  and 
fully  regulated  by  sections  1063-1069,  inclusive,  of  tbe  Code  of  Civil 
Procedure. 

b.  In  general. 

The  object  of  the  provision  for  a  struck  jury  is  to  give  parties  in  a 
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Where  the  court  at  Special  Terra  directs  that  a  special  jury  be 
struck,  it  may  and  should  set  aside  the  jury  as  selected,  and  order 
the  striking  of  a  new  jury,  in  case  of  any  irregularity  in  the  selection 
of  the  jury  which  may  render  the  proceeding  a  nullity,  or  jeopardize 
the  results  sought  to  be  obtained  by  such  jury. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Industrial  &  General  Trust,  Limited,  against  J. 
Kennedy  Tod  and  another.  From  an  order  denying  a  motion  to 
set  aside  a  list  of  names  drawn  for  a  special  jury,  plaintiff  ap- 
peals.   Reversed. 

Argued  before  VAN  BHUNT,  P.  J.,  and  McLAUGHLIN, 
PATTERSON,  INGRAHAM,  and  LAUGHLIN,  JJ. 

Louis  Marshall,  for  appellant 

Stephen  H.  Olin,  for  respondents. 

McLaughlin,  J.    On  motion  of  the  defendants  an  order  was 

Stbuck  Jvkies,    Continued. 

difficult  and  extraordinary  case  a  jury  of  more  than  usual  intelligence 
and  integrity. 

People  v.  Tweed,  50  How.  Pr.  263. 

The  teaching  of  experience  is  in  favor  of  the  jury  summoned  in  the 
ordinary  manner.  The  most  important  questions  involving  life,  liberty 
and  property  are  constantly  submitted  to  the  ordinary  jury  with  satis- 
factory results,  and  it  requires  an  extraordinary  case  to  justify  the  issu- 
ance of  an  order  for  a  struck  jury. 

Ives  v.  Ranger,  47  St  Rep.  390;  20  N.  Y.  Supp.  32. 

People  v.  MoGuire,  43  How.  Pr.  67. 

c  Impartiality  of  trial. 

A  libel  action,  concerning  which  no  public  excitement  is  shown  to  exist, 
alleged  to  involve  the  official  misconduct  of  a  person  claimed  to  be  a 
brother  of  the  commissioner  of  jurors,  does  not  call  for  a  struck  jury 
upon  the  ground  that  an  impartial  trial  cannot  be  had  before  an  ordinary 
jury. 
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made  that  a  special  jury  be  struck  for  the  trial  of  the  issue  raised 
by  the  pleadings.  An  appeal  was  taken  by  the  plaintiff  from  such 
order,  but  the  same  was  affirmed  by  this  court.  92  N.  Y.  Supp- 
1 129.  Pending  the  determination  of  the  appeal  the  proceedings 
to  strike  the  jury  were  by  consent  adjourned  from  the  time  fixed 
in  the  order  to  the  17th  of  March,  1905,  when  both  parties  ap- 
peared by  their  respective  counsel  before  the  commissioner  of 
jurors.  It  then  appeared  that  the  commissioner  had  selected  from 
the  general  jury  list  48  names,  which  on  the  nth  of  March  he 
inclosed  to  both  parties,  with  a  letter  saying: 

"Pursuant  to  request  to  that  effect,  I  herewith  send  to  each  of  you  a  list 
of  the  forty-eight  (48)  names  from  which  I  propose  to  have  yon  strike  the 
jury  in  the  case  of  'The  Industrial  and  General  Trust,  Limited,  against  J. 
Kennedy  Tod  and  another.'  Please  bear  in  mind  that  March  14th,  1905, 
at  10  a.  m.,  at  this  office  has  been  fixed  by  order  of  the  Court  as  the  time 
and  place  where  you  are  to  attend  and  strike  twenty-four  (24)  names  from 
the  list." 


Struck  Juries,— Continued. 

Adams  v.  Morgan,  51  St  Rep.  187;  21  N.  Y.  Supp.  1057. 

A  struck  jury  will  not  be  granted,  in  an  action  for  the  death  of  a  hus- 
band, upon  the  ground  that  the  prejudice  of  ordinary  juries  lead  them  to 
give  excessive  damages. 

Murphy  v.  Kipp,  1  Duer,  659. 

The  fact  that  the  jury  upon  a  former  trial  disagreed  does  not  require  a 
struck  jury  in  an  action  involving  only  private  interests  and  exciting  no 
public  interest  and  in  which  there  is  no  fear  of  inability  to  obtain  an  im- 
partial jury  and  no  claim  of  unfairness  on  the  former  trial. 

Ives  v.  Ranger,  47  St.  Rep.  390:  20  N.  Y.  Supp.  3a. 

The  prejudice  against  turnpike  roads  is  a  good  reason  for  applying  for 
a  struck  jury  in  an  action  for  running  a  road  parallel  to  a  turnpike  in 
order  to  draw  off  and  injure  the  toll. 

New  Windsor  Turnpike  Road  v.  Wilson,  3  CaL  127. 

The  fact  that  an  action  on  a  note,  in  which  the  defence  is  forgery,  and 
a  su-t  for  slander  for  alleging  the  note  to  be  a  forgery  excite  much 
speculation  and  interest  does  not  endanger  a  fair  and  impartial  trial. 

Poucher  v.  Livingston,  2  Wend.  296. 
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It  also  appeared  that  neither  the  plaintiff  nor  its  attorneys  had 
made  any  request  for  such  list,  or  had  any  communication  or 
understanding  with  the  commissioner  or  any  one  else  on  the  sub- 
ject, and  that  the  names  had  been  selected  without  its  knowledge, 
in  the  absence  of  its  counsel.  In  view  of  that  fact,  a  request  was 
made  by  its  counsel  that  the  list  prepared  by  the  commissioner  be 
abandoned,  and  a  new  list  of  48  names  selected.  This  request  was 
refused ;  the  commissioner  insisting  that  the  list  had  been  properly 
prepared,  and  that  the  jury  should  be  struck  from  it,  which  was  in 
fact  done,  against  the  earnest  protest  and  objection  of  plaintiffs 
counsel. 

I  am  of  the  opinion  that  the  action  of  the  Commissioner  in  se- 
lecting the  list  of  names  was  irregular,  and  for  that  reason  the 
request  of  plaintiff's  counsel  should  have  been  granted.  The 
proceeding  relating  to  the  selection  of  a  special  jury  is  governed 
by  sections  1063-1069  of  the  Code  of  Civil  Procedure,  where  the 
method  to  be  pursued  is  pointed  out,  and  must  be  strictly  fol- 
lowed.   It  is  a  special  proceeding,  designed  for  a  particular  pur- 

Struck  Juries,— Continued. 

d.  Importance  of  cote. 

To  entitle  a  party  to  a  struck  jury,  the  cause  need  not  be  both  important 
and  intricate,  either  one  is  sufficient 

Spencer  v.  Sampson,  I  Cai.  498. 

The  fact  that  a  case  is  important  to  the  immediate  parties  thereto  doe* 
not  justify  a  struck  jury. 

Adams  v.  Morgan,  51  St.  Rep.  187;  31  N.  Y.  Supp.  1057. 

Poucher  v.  Livingston,  2  Wend.  296. 

The  character  of  parties  litigant  do  not  make  a  case  important 

Hartshorn  v.  Gelston,  3  Cai.  84. 

Therefore,  the  fact  that  the  United  States  government  is  interested  in  a 
cause  does  not  require  a  struck  jury. 

Id. 

The  probable  amount  of  recovery  does  not  entitle  an  action  upon  a 
promissory  note  for  one  thousand  dollars  and  an  action  for  slander  for 
alleging  the  note  to  be  a  forgery  to  be  considered  important 

Poucher  v.  Livingston,  2  Wend.  396. 
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pose,  and  the  statute  cannot  be  disregarded  in  any  respect.  Every 
direction  must  be  complied  with.  People  v.  Tweed,  50  How. 
Prac.  262;  Hildreth  v.  Troy,  101  N.  Y.  234,  4  N.  E.  559,  54  Am. 
Rep.  686.  One  of  the  sections  (1065)  provides  that  at  the  time 
appointed  the  commissioner  must  attend  at  his  office  with  the 
original  list  or  books  filed  or  kept  in  his  office  as  required  by  law, 
containing  the  names  of  the  persons  who  are  then  liable  to  serve 
as  trial  jurors,  and,  in  the  presence  of  the  parties  or  their  attor- 
neys or  counsel,  must  strike  a  jury  as  therein  stated;  and  one  of 
the  first  provisions  is  that  he  must  select  from  the  list  or  books 
the  names  of  48  persons  whom  he  deems  most  indifferent  between 
the  parties  and  best  qualified  to  try  the  issues.  The  commissioner 
did  not  comply  in  this  respect  with  the  statute.  He  selected  a  list 
of  48  names,  not  in  the  presence  of  the  parties,  their  counsel  or 
attorneys,  but  in  their  absence,  and  either  party  by  reason  of  that 
fact  was  entitled  to  have  the  list  set  aside.  The  order  directing 
that  a  special  jury  be  struck,  which  was  the  only  authority  the 
commissioner  had  to  act  in  the  matter,  had  not  been  complied 


Struck  Juries,— Continued. 

A  struck  jury  was  refused  upon  an  affidavit  that  the  action  was  on  an 
insurance  policy  and  that  plaintiff  claimed  a  total  loss,  to  [he  amount 
of  $27,500. 

Wright  v.  Columbian  Ins.  Co.,  a  Johns,  an. 

An  action  against  a  person  for  removing  his  fence  near  a  turnpike-gate 
and  making  a  highway  across  his  land  to  avoid  payment  of  toll  is  of 
sufficient  importance  to  warrant  a  struck  jury. 

New-Windsor  Turnpike  Co.  v.  Ellison,  I  Johns.  141. 

A  struck  jury  will  be  allowed  on  the  affidavit  of  the  attorney  that  the 
cause  is,  in  his  opinion,  of  importance  and  that  a  large  sum  of  money  is 
involved. 

Livingston  v.  Smith,  I   Johns.   141. 

An  action  of  ejectment,  in  which  the  plaintiff  claims  to  recover  by 
descent  and  the  defendant  bases  his  claim  upon  an  alleged  will,  is  not  of 
sufficient  importance  to  require  a  struck  jury. 

Ives  v.  Ranger,  47  St  Rep.  390;  20  N.  Y.  Supp.  32. 

A  struck  jury  will  not  be  ordered  to  try  the  question  of  title,  in  the 
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with,  because  that  contemplated  the  selection  of  a  special  jury  in 
the  manner  provided  by  statute. 

But  it  is  urged  that,  even  though  the  proceeding  were  irregu- 
lar, the  court  at  Special  Term  was  not  justified  in  setting  aside 
the  list  I  am  unable  to  see  the  force  of  this  contention.  The 
court  at  Special  Term  had  in  the  first  instance  directed  that  the 
jury  be  struck,  and  when  it  appeared  that  any  irregularity  had  oc- 
curred in  the  selection  of  the  jury  which  would  render  the  pro- 
ceeding a  nullity,  or  jeopardize  the  result  sought  to  be  obtained  by 
such  jury,  then  it  had  the  power  and  it  was  its  duty  to  direct  that 
the  jury  as  selected  be  set  aside  and  discharged,  and  a  new  jury 
be  struck.  It  had  precisely  the  power  in  the  one  instance  mat  it 
had  in  the  other;  otherwise  all  efforts  to  obtain  a  struck  jury 
might  be  rendered  futile  by  the  officer  making  the  selection. 

The  case  of  People  ex  rel.  Kirtland  v.  Dillon,  17  Hun,  1,  is 
directly  in  point.  There  an  order  was  made  that  a  jury  be  struck, 
and,  irregularities  having  occurred  in  the  selection,  the  list  was 


nature  of  quo  warranto,  to  the  office  of  justice  of  a  district  court  in  New 
York  City. 

People  v.  McGuire,  43  How.  Pr.  67. 

In  a  action  for  erecting  a  beacon  on  plaintiffs  lands  at  Sandy  Hook,  a 
struck  jury  will  not  be  granted  on  an  affidavit  stating  a  former  action  and 
recovery  for  the  same  offence,  the  pendency  of  two  suits  for  a  continu- 
ance of  the  original  trespass  and  that  the  defendant  was,  as  the  affiant 
verily  believed,  reimbursed  by  the  government  of  the  United  Suites  for 
the  damages  paid  in  the  first  action  and  would  be  indemnified  by  them 
against  any  recovered  in  the  present  or  other  suits. 

Hartshorn  v.  Gels  ton,  3  Cai.  84. 


Libel  of  public  officer. 

In  an  action  for  a  libel  against  a  public  officer,  a  struck  jury  will  not 
be  granted,  unless  the  libellous  matter  relates  to  his  official  conduct 
Thomas  v.  Croswell,  4  Johns.  491. 
Livingston  v.  Cheetham,  1  Johns.  61. 
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set  aside  and  a  new  list  ordered  prepared.    The  court  on  appeal, 
affirming  the  latter  order,  said : 

The  court  ordered  a  struck  jury.  Afterwards,  for  irregularities  in  the 
striking  of  the  jury,  the  court  ordered  that  the  jury  be  set  aside  and  dis- 
charged, and  a  new  jury  be  struck.  The  defendant  appeals,  and  insists 
that  the  court  had  no  power  to  make  such  an  order.  I  see  no  reason  why 
the  court  might  not  set  aside  an  order  which  it  had  made  *  *  *  In 
the  present  case  there  seem  to  have  been  some  irregularities  in  the  manner 
of  preparing  the  list  from  which  the  names  were  to  be  struck.  It  would 
be  strange  if  the  court  could  not  set  aside  the  former  order,  and  afford  an 
opportunity  for  a  more  strict  Compliance  with  the  statute."  , 

The  list  in  the  case  before  us  was  selected  in  the  absence  of  the 
parties  or  their  counsel,  while  the  statute  directed  that  it  should 
be  done  in  their  presence.  It  was  therefore  irregular,  and  ought 
to  have  been  set  aside.  The  purpose  sought  to  be  accomplished 
by  requiring  that  the  names  be  selected  in  the  presence  of  the 
parties  or  their  counsel  is  a  wholesome  one.    It  tends  to  insure  the 
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Spencer  v.  Sampson,  i  Cai.  498. 

Thomas  v.  Rumsey,  4  Johns.  482. 

A  struck  jury  will  be  allowed,  upon  a  proper  affidavit,  in  such  an  action 
by  a  United  States  Representative  and  a  major-general  in  the  militia. 

Thomas  v.  Croswell,  4  Johns.  491. 

A  city  recorder  and  ex-officio  director  of  a  bank. 

Livingston  v.  Chcctham,  1  Johns.  61. 

An  attorney  general. 

Spencer  v.  Sampson,  I  Cai.  40S. 

A  city  recorder  and  member  of  the  assembly. 

Van  Vechten  v.  Hopkins,  a  Johns.  373. 

Where  the  subject  matter  of  a  libel  relates  to  a  remote  transaction, 
though  concerning  the  conduct  of  a  foreign  minister  resident  here,  a 
struck  jury  will  be  refused. 

Genet  v.  Mitchell,  4  Johns.  186. 

An  affidavit  is  defective,  if  it  does  not  state  that  the  libellous  wortr 
were  spoken  of  plaintiff  in  his  official  character  of  district  attorney  and 
that  they  were  false. 

Foot  v.  Croswell,  I  Cai.  498. 
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selection  of  a  jury  contemplated  by  the  statute,  viz.,  "most  in- 
different between  the  parties  and  best  qualified  to  try  the  issue." 

It  also  appeared  that,  when  the  list  of  names  under  considera- 
tion was  selected  by  the  commissioner,  he  had  no  knowledge  of 
the  issue  to  be  tried  in  the  action.  It  would  seem,  in  view  of  the 
fact  that  the  statute  requires  the  selection  of  the  names  of  per- 
sons best  qualified  to  try  the  issue,  that  the  commissioner,  before 
making  the  selection,  should  familiarize  himself  with  it;  other- 
wise it  is  difficult  to  see  how  he  can  act  intelligently  or  do  what 
the  statute  requires.  But  it  is  unnecessary  to  pursue  this  subject, 
inasmuch  as  a  new  jury  must  be  struck,  and  the  commissioner 
will  undoubtedly  do  this  before  proceeding  to  select  the  names. 

The  order  appealed  from,  therefore,  must  be  reversed,  with 
$10  costs  and  disbursements,  and  the  motion  to  set  aside  the  list 
prepared  by  the  commissioner  granted,  with  $10  costs,  and  a 
new  jury  ordered  struck  at  a  time  to  be  fixed  in  the  order.  All 
concur. 


Struck  Juries, — Continued. 


e.  Intricacy  cf  case. 

Libel  suits  are  not  infrequent  and  the  law  which  controls  them  is  well 
settled  and  understood  and  the  questions  of  fact  submitted  to  the  jury 
in  such  cases  are  not  unusually  intricate. 

Adams  v.  Morgan,  51  St.  Rep.  187;  21  N.  Y.  Supp.  1057. 

The  testing  the  genuineness  of  a  signature  to  a  note  is  not  a  question  of 
intricacy  demanding  more  than  ordinary  intelligence,  although  it  may  be 
difficult  to  come  to  a  satisfactory  conclusion. 
oucher  v.  Livingston.  2  Wend.  306. 

A  struck  jury  will  not  be  ordered  in  an  action  on  a  policy  of  marine 
insurance  upon  the  ground  of  the  intricacy  of  the  defenses  that  the  ship 
when  she  sailed  was  unseaworthy  and  that  the  master  was  chargeable  with 
a  want  of  competency  and  seamanship  in  not  making  a  near  port  of  dis- 
tress at  the  time  when  the  water  is  alleged  to  have  been  gaining  upon 
and  disabling  his  vessel,  and  which  he  might  and  ought  to  have  done  in 
*eason  to  prevent  her  toss. 

Waist,  v.  Sun  Mutual  Ins.  Co.,  2  Robt  646;  17  Abb.  Pr.  356. 
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f.  Practice. 

The  mode  of  obtaining  a  struck  jury  is  clearly  pointed  out  by  the  statute 
and,  as  it  is  a  special  nroceeding  designed  for  a  particular  purpose  and 
out  of  the  ordinary  course  jl  procedure,  the  requirements  of  the  Code 
must  be  strictly  complied  with. 

People  v.  Tweed,  50  How.  Pr.  262. 

For  irregularities  in  striking  a  jury,  the  court  has  power  to  order  it  to 
be  set  aside  and  discharged  and  a  new  jury  to  be  struck. 

People  v.  Dillon,  17  Hun,  I. 

It  is  irregular  for  plaintiff,  after  receiving  notice  of  a  motion  for  a 
struck  jury,  to  give  notice  of  trial  and  take  an  inquest,  and  the  verdict 
will  be  set  aside  with  costs. 

Franklin  v.  Nore,  Col.  &  Cai.  Cas.  53. 

A  struck  jury  will  not  be  granted  without  any  affidavit  of  the  importance 
or  intricacy  of  the  cause,  although  there  is  no  objection  thereto  and  the 
opposite  party  acknowledges  service  of  notice  of  the  motion. 

Livingston  v.  Columbian  Ins.  Co.,  a  Cai.  38;  Col.  &  Cai  Cas.  339. 

An  affidavit  stating  the  case  to  be  intricate  and  important  is  defective 
in  not  showing  wherein  the  importance  or  intricacy  consists. 

Manhattan  Co.  v.  Ly  dig,  2  Cai.  380 ;  Col.  &  Cai.  Cas.  433. 

But,  if  there  be  no  opposition,  the  motion  will  be  granted,  as  the  op- 
posite party  by  his  conduct  confesses  these  requisites. 


A  challenge  to  the  array  of  a  struck  jury  cannot  be  sustained  on  the 
ground  that  the  lists  of  jurors  filed  in  the  county  clerk's  office,  from  which 
the  jury  was  selected,  were  imperfect 

People  v.  Tweed,  50  How.  Pr.  362. 

Nor  because  the  elisors  placed  upon  the  list  of  the  forty-eight  names 
sundry  individuals  "who  had  been  stricken  by  the  parties  from  the  list 
made  in  a  priar  similar  action. 

People  v.  Tweed,  50  How.  Pr.  380. 

Nor  because  among  the  twenty-four  names  is  that  of  a  person  who  was 
exempted  from  jury  duty  by  the  commissioner  of  jurors  subsequent  to 
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Nor  because  a  person,  whose  name  is  also  on  (he  panel  returned,  has  a 
domicile  in  another  county  where  he  votes  and  has  done  jury  duty. 

Id 

Nor  because  the  list  of  jurors  selected  to  try  the  case  and  the  original 
one  of  forty-eight  names  had  the  name  of  a  juror  written  with  a  middle 
initial  and  "Jr."  omitted,  whereas  the  name  was  correctly  written  upon 
the  general  jury  list 

Id. 

But  it  is  good  ground  for  challenge  that  there  was  summoned  only 
twenty-three  jurors,  whose  names  appear  on  the  list  of  jurors  from 
which  the  selection  of  the  struck  jury  should  have  been  made,  and  whom 
the  elisors  chose,  and  one  additional  person,  whose  name  does  not  appear 
on  the  list  to  which  the  choice  must  be  limited,  and  whom  the  elisors 
did  not,  in  fact,  so  designate. 

People  v.  Tweed,  50  How.  Pr.  afia. 

If  the  elisors,  in  selecting  the  forty-eight  names,  make  a  mistake  as  to 
the  christian  name  of  one  of  them,  which  is  not  discovered  until  the  list 
is  completed,  and  it  turns  out  that  the  name  selected  and  entered  by  the 
elisors  represents  a  competent  juror  by  that  name,  the  court  has  no 
authority  to  correct  the  name  and  substitute  the  person  intended  for  the 
one  actually  drawn. 

People  v.  Tweed,  50  How.  Pr.  273. 
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OAKESHOTT  v.  SMITH  et  al. 

[104  App.  Div.  384;  93  JV.  Y.  Sufif.  659.] 

(Supreme  Court,  Appellate  Division,  First  Department.  May  5,  1905.) 

1.  Appeal— Presumptions — Truth  op  Facts  and  Allegations. 

On  appeal  from  a  dismissal  upon  the  complaint  and  opening  of 
plaintiff's  counsel,  the  facts  alleged  in  the  complaint  and  stated  in  the 
opening,  together  with  every  inference  that  can  fairly  be  drawn  from 
them,  must  be  assumed  to  be  true. 

2.  Executors — Commissions — Accbual  op  Right. 

Under  Code  Civ.  Proc.  §  2730,  providing  that  on  the  settlement  of 
the  account  of  an  executor  the  surrogate  must  allow  to  him  for  his 
services  the  commissions  therein  specified,  an  executor  is  not  entitled 
to  commissions  until  the  will  has  been  proved,  letters  testamentary 
issued,  and  the  account  presented  to  and  passed  upon  by  the  surrogate. 

3.  Same — Right  to  Administer — Sals  by  Executor. 

While  an  executor  may  renounce  his  trust,  he  cannot  lawfully  sell 
his  right  to  administer  on  the  estate,  and  any  agreement  by  which  he 
attempts  to  do  so  for  a  consideration  to  himself  is  against  public 
policy  and  unenforceable. 


Nor*,- -Agreements  to  Renounce  or  Transfer  Right  to  Administer 
Estate. 


An  agreement  between  executors,  made,  prior  to  the  death  of  the  testa- 
tor and  against  his  expressed  objection,  by  which  one  of  them  renounces 
the  office  in  consideration  of  his  employment  in  the  settlement  of  the 
estate,  is  invalid  and  of  no  legal  effect  either  as  a  renunciation  or  an  agree- 
ment not  to  exercise  his  rights  as  executor  when  those  rights  accrue. 

Staunton  v.  Parker,  19  Hun,  55. 

When  one  of  the  next  of  kin,  with  the  assent  of  the  rest,  undertakes  to 
administer  the  estate  without  the  issuing  of  letters  of  administration, 
settles  all  claims,  states  an  account  and  distributes  the  balance  and  the 
parties  interested  take  their  respective  shares,  the  settlement  is,  so  far  as 
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Appeal  from  Trial  Term,  New  York  County. 

Action  by  Benjamin  N.  Oakeshott  against  James  H.  Smith  and 
another.  From  a  judgment  dismissing  the  complaint,  plaintiff 
appeals.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  MC- 
LAUGHLIN, O'BRIEN,  and  INGRAHAM,  JJ. 

Tompkins  Mcllvaine,  for  appellant 

William  B.  Hornblower,  for  respondents. 

McLaughlin,  J.  At  the  trial,  upon  the  complaint  and  the 
opening  of  plaintiff's  counsel  the  complaint  was  dismissed,  and 
plaintiff  excepted.  The  appeal  challenges  the  correctness  of  this 
ruling,  and  in  determining  the  question  the  facts  alleged  in  the 
complaint  and  stated  in  the  opening  must  be  assumed  to  be  true, 
as  well  as  every  inference  that  can  fairly  be  drawn  from  them. 
Sheridan  v.  Jackson,  72  N.  Y.  170 ;  Clews  v.  Bank  of  N.  Y.  Nat. 
Banking  Ass'n,  105  N.  Y.  398,  7  St.  Rep.  368;  26  Week.  Dig. 

Agreements  to  Renounce  0 


it  goes,  binding  and  they  cannot  thereafter  claim,  through  a  formal  ad- 

1  new  distribution. 


Ledyard  v.  Bull,  119  N.  Y.  62;  28  St  Rep.  581 ;  23  N.  E.  444. 

The  release  by  a  wife,  in  an  agreement  of  separation,  in  consideration 
of  a  certain  payment  made  by  her  husband  to  a  trustee  for  her  benefit,  of 
her  right  of  dower,  of  her  distributive  share  in  his  present  or  future  per- 
sonal property,  of  her  statutory  exemptions  as  widow,  or  any  other  interest 
in  his  property,  is  not  effective  as  a  renunciation  of  her  statutory  right  to 
administer  upon  his  estate. 

Matter  of  Wilson,  02  Hun,  318;  72  St.  Rep.  404;  36  N.  Y.  Supp.  88a. 

A  sole  legatee,  under  a  will  appointing  no  executor,  will  not  be  allowed 
to  withdraw  a  renunciation  executed  in  connection  with  an  assignment  of 
all  her  interest  in  the  estate  for  an  adequate  consideration,  but  the  as- 
signee will  be  appointed  administrator  with  the  will  annexed 
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489;  11  N.  E.  814;  Scott  v.  New  York,  27  App.  Div.  240,  50  N. 
Y.  Supp.  191.  The  facts  thus  alleged  and  stated  are,  in  sub- 
stance: 

That  on  the  7th  of  October,  1899,  one  George  Smith,  an  Eng- 
lish subject,  and  a  resident  of  London,  England,  died  in  that  city, 
leaving  no  issue  or  relatives  nearer  than  a  cousin,  the  defendant 
Smith.  That  he  left  a  last  will  and  testament,  in  which  the  plain- 
tiff (also  an  English  subject  and  a  resident  of  London),  the  two 
defendants,  and  two  other  persons  were  named  as  executors. 
That  he  left  a  large  estate,  which,  under  the  terms  of  his  will, 
after  the  payment  of  specific  bequests  amounting  to  between 
$600,000  and  $700,000,  was  given  to  the  defendants  in  this  ac- 
tion. That  at  the  time  of  his  death  he  had  personal  property 
and  securities  deposited  in  various  banks,  trust  companies,  and 
safe  deposit  vaults  in  the  city  and  county  of  New  York,  of  the 
value  of  upwards  of  $46,000,000.  That  under  the  laws  of  Eng- 
land an  executor  is  not  entitled  to  any  fees  or  compensation  for 
the  services  performed  by  him  as  such — the  position  being  con- 
sidered an  honorary  one — but  under  the  laws  of  the  state  of  New 
York  he  is  entitled  to  the  fees  specified  in  the  statute,  and  by  rea- 
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Matter  of  Clute,  37  Misc.  710;  76  N.  Y.  Supp.  456. 

An  oral  stipulation,  made  in  open  court  by  an  executor,  that,  if  the  ob- 
jections to  the  probate  of  the  will  are  withdrawn,  he  will  renounce  and 
consent  to  the  issuance  of  letters  of  administration  with  the  will  annexed 
to  himself  and  another,  which  is  accepted  and  acted  upon  by  the  surrogate 
and  all  the  interested  parties,  is  equivalent  to  a  renunciation  executed  in 
strict  accordance  with  the  requirements  of  the  Code. 

Matter  of  Baldwin,  37  App.  Div.  506;  50  N.  Y.  Supp.  873. 

A  consent  to  the  issuance  of  letters  to  a  person  having  a  subsequent 
right,  not  evidenced  by  a  written  instrument  in  the  form  required  by  the 
Code,  may  be  withdrawn  with  the  approval  of  the  surrogate,  when  not 
acted  upon  by  the  parties. 

Matter  of  Sanford,  100  App.  Div.  479 ;  91  M.  Y.  Supp.  706. 
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w,;i  thereof  this  plaintiff,  had  the  will  been  probated  in  this  state, 
and  letters  testamentary  issued  to  him,  and  had  he  qualified  and 
served,  would  have  become  entitled  to  between  $400,000  and. 
$500,000.  That,  notwithstanding  the  fact  that  the  plaintiff  was 
an  alien,  he  could,  by  becoming  a  resident  of  this  state,  have  had 
such  will  admitted  to  probate,  and  thereupon  become  entitled  to 
letters  of  administration.  That  the  defendants  did  not  desire  to 
have  said  will  admitted  to  probate  in  the  state  of  New  York,  to 
have  letters  testamentary  issued  to  the  plaintiff,  either  there  or  in 
England,  or  to  have  him  act  as  executor,  and,  to  accomplish 
what  they  desired,  they  made  the  following  agreement  with  him : 

"Memorandum  of  Agreement  made  the  thirtieth  day  of  October,  One 
thousand  eight  hundred  and  ninety-nine,  between  James  Henry  Smith  of 
The  Reform  Club  Pall  Mall  London  Esquire  and  George  Alexander 
Cooper  of  Elgin  Scotland  Esquire  of  the  one  part,  and  Benjamin  Nettle- 
ton  Oakesbott  of  West  View  Richmond  Road  Kingston  on  Thames  in  the 
County  of  Surrey  Gentleman  of  the  other  part,  Whereby  it  is  mutually 
agreed  as  follows : 

"1.  The  said  Benjamin  Nettleton  Oakeshott  shall  forthwith  renounce  all 
his  right  and  title  to  the  probate  both  in  England  and  the  United  States 
of  America  of  the  Will  and  Codicils  of  the  late  George  Smith  Esquire, 
member  of  the  Reform  Gub  aforesaid  who  died  on  the  seventh  day  of 
October,  One  thousand  eight  hundred  and  ninety-nine  and  retire  from  the 
trusts  of  the  said  Will  and  Codicils. 

"2.  The  said  Benjamin  Nettleton  Oakeshott  shall  serve  and  be  employed 
for  at  least  two  years  from  the  date  hereof  by  the  said  James  Henry  Smith 
and  George  Alexander  Cooper  (whether  both  or  either  of  them  the  said 
James  Henry  Smith  and  George  Alexander  Cooper  shall  so  long  live  or 
not)  at  a  salary  of  Five  Hundred  pounds  a  year  payable  monthly  and  to 
commence  from  the  date  hereof  and  all  out  of  pocket  expenses  to  do  per- 
sonally such  secretarial  and  accountants  work  in  London  or  elsewhere  as 
he  shall  be  required  by  them  to  do. 

"3.  In  spite  of  such  renunciation  and  retirement  as  aforesaid  the  said 
Benjamin  Nettleton  Oakeshott  shall  be  entitled  to  share  equally  with  the 
other  Executors  appointed  by  the  said  Will  and  Codicils  in  all  such  com- 
mission and  remuneration  as  the  acting  Executors  shall  be  legally  entitled 
to  claim  and  be  paid  as  such  acting  Executors,  of  which  share  the  said  J. 
H.  Smith  and  G.  A.  Cooper  shall  pay  to  the  said  B.  N.  Oakeshott  accord- 
ingly. 

"4.  The  parties  hereto  shall  execute,  sign  and  do  all  such  deeds,  docu- 
ments and  things  as  Mr.  Joseph  C.  Priestly  shall  decide  are  necessary  for 
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the  carryiug  out  of  and  giving  effect  to  this  agreement  and  shall  himself 
settle. 
"As  witneM  the  hands  of  the  parties  the  day  and  year  first  above 


"Jas.  H.  Smith. 
"George  A.  Cooper." 

The  plaintiff  thereupon  renounced  all  right  to  the  probate  of 
■aid  will,  and  retired  from  the  trusts  thereof,  and  in  all  respects 
performed  said  agreement  upon  his  part.  That  said  will  was  not 
probated  in  the  state  of  New  York,  but  was  admitted  to  probate 
in  England,  and  letters  testamentary  issued  to  the  defendants,  by 
virtue  of  which  they  obtained  possession  of  the  testator's  property 
located  in  this  state.  That  plaintiff  has  demanded  that  the  de- 
fendants perform  the  agreement  upon  their  part  as  to  the  commis- 
sions referred  to  therein  (no  claim  being  made  but  what  they  have 
done  so  as  to  the  salary  and  expenses),  which  has  been  refused. 
That  he  has  also  demanded  that  said  will  be  presented  by  them  for 
probate  in  the  state  of  New  York,  to  the  end  that  the  commissions 
of  the  executors  may  be  established  by  the  surrogate's  Court,  and 
this  also  has  been  refused. 

Upon  the  foregoing  facts,  we  are  of  the  opinion  that  the  com- 
plaint was  properly  dismissed.  The  action  is  at  law,  and  plaintiff 
predicates  his  right  to  recover  upon  the  agreement,  the  provision 
of  which  is  that  he  "shall  be  entitled  to  share  equally  with  the 
other  Executors  appointed  *  *  *  in  all  such  commission  and 
remuneration  as  the  acting  Executors  shall  be  legally  entitled  to 
claim  and  be  paid  as  such."  Defendants  are  not  entitled  to  com- 
missions in  England,  and  they  never  have  become  legally  entitled 
to  claim  or  be  paid  the  same  in  the  state  of  New  York.  In  this 
state  an  executor  does  not  become  entitled  to  claim  or  be  paid 
commissions  until  the  will  has  been  proved,  letters  testamentary 
issued,  and  his  account  presented  to  and  passed  upon  by  the 
surrogate.  The  provision  of  the  statute  with  relation  to  commis- 
sions of  an  executor  is  section  2730  of  the  Code  of  Civil  Proce- 
dure, which  provides  that  "on  the  settlement  of  the  account  of  an 
executor  or  administrator,  the  surrogate  must  allow  to  him  for 
his  services,  and  if  there  be  more  than  one,  apportion  among  them 
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according  to  the  services  rendered  by  them  respectively"  the  com- 
missions therein  specified.  The  right  to  commissions  'depends 
upon  the  rendition  of  the  service  and  the  settlement  of  the  ac- 
count Until  these  two  things  have  taken  place,  commissions 
have  not  been  earned,  and  an  executor  is  not  legally  entitled  to 
them.  Matter  of  Worthington,  141  N.  Y.  9,  35  N.  E.  929,  56  St. 
Rep.  561,  23  L.  R.  A.  97.  Here  the  defendants,  according  to  the 
allegations  of  the  complaint  and  the  facts  stated  in  the  opening, 
have  never  presented  the  will  for  probate  in  this  state,  and  by 
reason  thereof  have  never  become  entitled  to  letters  testamentary, 
and  could  not  render  an  account  of  their  acts  as  executors.  There- 
fore they  never  have  become  entitled,  .under  the  laws  of  this 
state,  to  claim  or  be  paid  any  fees  as  executors,  and  there  is  in 
this  respect  no  breach  of  the  agreement. 

But  we  do  not  care  to  place  our  decision  upon  this  ground 
alone.  The  complaint  was  also  properly  dismissed  because  the 
agreement  as  to  commissions  is  void  as  against  public  policy. 
The  plaintiff  could  no  more,  for  a  consideration,  dispose  of  his 
right  to  act  as  executor,  than  a  public  officer  could  the  right  to 
exercise  the  functions  of  his  office.  It  has  many  times  been  held 
that  the  assignment  by  a  public  officer  of  his  fees  or  salary,  be- 
fore earned,  is  void  as  against  public  policy.  Bowery  Nat.  Bank 
v.  Wilson,  122  N.  Y.  478,  25  N.  E.  855,  34  St.  Rep.  43, 9  L.  R.  A. 
706,  19  Am.  St.  Rep.  507;  Taft  v.  Marsily,  120  N.  Y.  474,  24  N. 
E.  926,  31  St.  Rep.  584;  Lawrence  v.  Townsend,  88  N.  Y.  24; 
Bliss  v.  Lawrence,  58  N.  Y.  442,  17  Am.  Rep.  273.  An  executor 
is  named  in  a  will  because  the  person  making  it  has  confidence  in 
his  integrity ;  and  when  the  will  has  been  admitted  to  probate,  and 
letters  testamentary  issued,  the  position  which  prior  to  the  death 
of  the  testator  was  one  of  confidence  has  become  one  of  trust. 
The  person  is  not  obliged  to  act  as  executor.  He  can  renounce 
his  right,  but  he  cannot  sell  it ;  and,  if  he  attempts  to  do  so,  any 
agreement  for  that  purpose  which  has  for  its  object  the  payment 
of  a  consideration  cannot  be  enforced.  Proper  respect  for  the 
wishes  of  the  dead,  as  well  as  the  due  administration  of  justice, 
prohibits  one  from  enriching  his  own  pocket  in  this  way. 
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In  Matter  of  Worthington,  141  N.  Y.  9;  35  N.  E.  29;  56  St. 
Rep.  561 ;  23  L.  R.  A.  97,  it  was  held  that  an  agreement  to  dis- 
pose of  commissions  until  they  had  been  actually  ascertained  and 
fixed  by  the  surrogate  was  void  as  against  public  policy,  inas- 
much as  it  diminished  the  incentive  to  diligence  and  zeal  in  the 
administration  of  the  trust.  If  the  commissions  of  an  executor, 
which  have  been  partially  earned,  cannot  be  assigned  until  they 
have  been  actually  ascertained  and  fixed  by  the  surrogate,  much 
less,  then,  can  an  agreement  not  to  perform  any  service  at  all,  for 
a  consideration,  be  enforced. 

But  we  do  not  understand  that  this  question  is  an  open  one  in 
this  state.  In  Staunton  v.  Parker,  19  Hun,  55,  it  was  held  that 
an  agreement  to  renounce  the  office  of  executor  for  a  considera- 
tion was  void  as  against  public  policy.  It  is  true,  the  agreement 
there  was  made  prior  to  the  death  of  the  testator,  but  that  is  im- 
material. The  principle  to  be  applied  is  the  same,  which  is  that 
a  person  who  is  named  as  executor  in  a  will  cannot  dispose  of 
that  position  for  a  consideration.  The  words  of  the  surrogate, 
used  in  refusing  to  give  effect  to  the  agreement  in  that  case,  arc 
quite  pertinent  to  the  present  one.    He  said : 

"If  agreements  of  this  nature  are  to  be  enforced,  then  testators  may 
well  doubt  not  only  who  will  carry  out  their  wills,  but  whether  they  will 
be  carried  out  at  all;  *  *  *  and,  if  the  will  may  be  varied  by  agree- 
ment in  the  lifetime  of  the  testator  in  a  minor  respect,  *  *  *  it  may 
be  varied  in  an  important  one  in  the  next,  and  the  door  would  be  thrown 
open  to  fraud  and  corruption  on  the  part  of  designing  men  and  intriguing 
descendants,  and  to  imposition  on  confiding  testators." 

A  similar  view  has  been  entertained  of  agreements  of  this 
character  in  other  courts.  Owings'  Ex'rs  v.  Owings,  1  Har.  & 
G.  484 ;  Bowers  v.  Bowers,  26  Pa.  74,  67  Am.  Dec.  398 ;  Ellicott 
v.  Chamberlin,  38  N.  J.  Eq.  604,  48  Am.  Rep.  327;  Porter  v. 
Jones,  52  Mo.  399 ;  Currier  v.  Clark,  19  Colo.  App.  257,  75  Pac. 
927. 

It  follows  that  the  judgment  appealed  from  must  be  affirmed, 
with  costs.    All  concur. 


378  VOLUME  XVI. 


PEOPLE  v.  HAAS. 

[105.  App.  Div.  119;  93  N.  Y.  Supp.  790.] 

{Supreme  Court,  Appellate  Division,  Second  Department.    May  5,  igns.> 

1.  Judges  —  Disqualification  —  Application  op  Statutes  —  Criminal. 

Tbials. 

Code  Civ.  Proc.  §  46,  prohibiting  a  judge  to  sit  or  take  part  in  the 
decision  of  a  cause  to  which  he  is  a  party,  or  in  which  he  has  been 
attorney  or  counsel,  applies  both  to  civil  and  criminal  trials. 

2.  Appeals — Appealable  Orders — Refusal  to  Transfoi  Cause. 

An  order  denying  a  motion  to  remove  the  trial  of  an  indictment 
from  the  County  Court  to  the  Supreme  Court  on  the  ground  that  the 
judge  of  the  County  Court  has  been  counsel  in  the  cause,  within  the 
prohibition  of  Code  Civ.  Proc  §  46,  affects  a  substantial  right,  and 
an  appeal  lies  therefrom, 

3.  Juoces — Disqualification — Action  as  Counsel. 

Under  Code  Civ.  Proc.  §  46,  prohibiting  a  judge  to  sit  in  a  cause  in 
which  he  has  been  attorney  or  counsel,  a  judge  who  had  acted  as 
attorney  for  an  alleged  accomplice  of  defendant,  and,  as  such,  had 
consulted  with  defendant  on  the  indictments  pending  against  him,  was 


Note.— Disqualifications  op  Judges. 

a.  Statute.— 379. 

b.  In  general. — 381. 

c.  Party.— 384. 

d.  Attorney. — 386. 

e.  Intere St.— 39a 

f.  Relationship.— 393. 

I.    tarty."— 393. 

g.  On  i.pttoL— 394. 
h.  Surrogates. — 395. 

1.  (,  abler.— 396. 
i.  Extent.— 397. 
j.  Effect.— 398. 
k.  Waiver.— 399, 
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thereby  disqualified  to  preside  on  defendant's  trial. 
Bartleit,  J.,  dissenting. 

Appeal  from  Special  Term,  Queens  County. 

Joseph  A.  Haas,  indicted  under  the  name  of  Joseph  A.  Hayes 
alias  Harry  J.  Clare,  was  convicted  of  burglary  in  the  first  de- 
gree, and  appeals  from  the  judgment  of  conviction,  and  from  an 
order  denying  the  motion  for  a  new  trial,  and  from  an  order  deny- 
ing a  motion  to  remove  the  trial  of  the  indictment.    Reversed. 

Argued  before  BARTLETT,  JENKS,  HOOKER,  RICH,  and 
MILLER,  JJ. 

Henry  A.  Monfort,  for  appellant. 

George  A.  Gregg,  for  the  People. 

Jenks,  J.  Section  46  of  the  Code  of  Civil  Procedure  applies 
both  to  civil  and  to  criminal  trials.  People  v.  Connor,  142  N.  Y. 
130,  36  N.  E.  807;  58  St.  Rep.  631.  I  think  that  an  appeal  lies 
from  the  order  denying  the  motion  to  remove  the  trial  of  the  in- 
dictment from  the  County  Court  to  the  Supreme  Court  on  the 
ground  that  else  the  trial  must  be  presided  over  by  a  judge  who 

Disqualifications  of  Judges, — Continued, 
a.  Statute. 

A  judge  shall  not  sit  as  such  in,  or  take  any  part  in  the  decision  of,  a 
cause  or  matter  to  which  he  is  a  party,  or  in  which  he  has  been  attorney 
or  counsel,  or  in  which  he  is  interested,  or  if  he  is  related  by  consanguin- 
ity, or  affinity  to  any  party  to  the  controversy  within  the  sixth  degree. 
The  degree  shall  be  ascertained  by  ascending  from  the  judge  to  the  com- 
mon ancestor,  and  descending  to  the  party,  counting  a  degree  for  each 
person  in  both  lines,  including  the  judge  and  party,  and  excluding  the 
common  ancestor.  But  a  judge  of  the  court  of  appeals,  or  a  justice  of  the 
appellate  division  of  the  supreme  court,  shall  not  be  disqualified  from 
taking  part  in  the  decision  of  an  action  or  special  proceeding  in  which 
an  insurance  company  is  a  party  or  is  interested,  by  reason  of  his  being 
a  policyholder  therein.     A  judge  other   than  a  judge  of  the  court  of 
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was  within  the  prohibition  of  that  section.  It  affects  a  substantial 
right,  within  the  meaning  of  that  term  as  defined  in  People  v.  N. 
Y.  C.  R.  R.  Co.,  29  N.  Y.  418,  and  in  Martin  v.  Windsor  Hotel 
Co.,  70  N.  Y.  101.  An  appeal  of  similar  character  was  enter- 
tained and  disposed  of  upon  the  merits  by  the  General  Term  of 
the  Third  Department.  People  v.  Frederick  (Sup.)  21  N.  Y. 
Supp.  26. 

The  affidavit  of  defendant's  attorney,  supplemented  by  a  written 
statement  of  the  defendant  in  form  of  an  affidavit,  but  not  veri- 
fied, showed  that  the  County  Judge  elect,  who  would  in  course 
preside  at  the  trial,  had  acted  as  attorney  for  Ricco.  Ricco  was 
an  alleged  accomplice  of  the  defendant.  A  witness  turning  state's 
evidence  on  a  former  trial  testified  that  Ricco  was  associated  wL!i 
the  defendant  and  others  as  a  band  of  criminals.  It  was  deposed 
that  the  said  County  Judge  elect,  as  such  attorney,  had  consulta- 
tion with  the  defendant  upon  these  pending  indictments,  am: 
that  he  "practically  appeared  as  attorney  and  acted  as  attornr> 
for  Ricco."  The  said  statement  of  defendant,  which  is  recited  in 
the  order,  is  that  while  he  "was  in  jail  he  was  interviewed  by" 
said  attorney  "in  reference  to  these  cases  pending  against  yo.ir 
deponent  and  against  one  Dominick  Ricco,  and  that  he  always 
looked  upon  him  as  a  sort  of  counsel  in  his  case."     The  only 

Disqualifications  of  Judges,— Continued. 

appeals,  or  of  the  appellate  division  of  the  supreme  court,  shall  not  decide 
or  take  part  in  the  decision  of  a  question,  which  was  argued  orally  in  the 
court,  when  he  was  not  present  and  sitting  therein  as  a  judge. 

I  46,  Code  of  Civil  Procedure. 

A  judge  of  a  court  of  record  is  not  disqualified,  from  hearing  or  decid- 
ing an  action  or  special  proceeding,  matter  or  question,  by  reason  of  his 
being  a  resident  or  tax-payer  of  a  town,  village,  city,  or  country,  interest- 
ed therein. 

S  48,  Id. 

No  judge  or  justice  shall  sit  in  the  Appellate  Division  or  in  the  Court 
cf  Appeals  in  review  of  a  decision  made  by  him  or  by  any  court  of  which 
he  vas  at  the  time  a  sitting  member. 

Art.  VI,  S  3.  Constitution  of  New  York. 
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answer  to  these  allegations  was  the  statement  in  the  opposing 
affidavit  of  the  district  attorney  that  he  "has  spoken"  to  the 
County  Judge  elect  "in  regard  to  the  trial  of  the  above-named  in- 
dictments, and  he  informed  deponent  that  he  knew  of  no  legal 
reason  why  he  should  not  preside  at  the  trial  of  said  indictments." 
Thus  the  answer  of  the  judge  is  his  legal  conclusion.  He  does 
not  gainsay  or  challenge  the  allegations,  or  state  any  facts  on 
his  part 

It  is  not  necessary  to  establish  that  the  formal  relation  of 
lawyer  and  client  once  existed  between  judge  and  litigant  as  to 
that  cause  or  matter  in  order  to  invoke  the  provision  of  said 
section  46: 

"A  judge  shall  not  sit  as  such  in,  or  take  any  part  in  the  decision  of,  a 
cause  or  matter  to  which  he  is  a  party,  or  in  which  he  has  been  attorney 
or  counsel." 

To  my  mind,  it  contemplates  any  service  in  that  cause  or  mat- 
ter rendered  by  a  lawyer  in  his  legal  capacity  as  an  officer  of  the 
court.    In  McLaren  v.  Charrier,  5  Paige,  530,  533,  the  chancellor 

said: 

"And  where  a  master  or  any  other  judicial  officer  of  this  court  has  been 

Disqualifications  or  Judges, — Continued. 

b.  In  general. 

Section  46,  like  all  other  remedial  statutes,  should  receive  a  liberal  con- 
struction; one  which  will  best  conduce  to  the  prevention  of  the  evil 
against  which  the  legislature  designed  to  guard. 

Carrington  v.  Andrews,  12  Abb.  348. 

The  provision  of  the  constitution  prohibiting  a  judge  from  sitting  in 
review  of  a  decision  made  by  him  must  be  construed  according  to  its 
spirit  and  intent 

Van  Arsdale  v.  King,  152  N.  Y.  69;  46  N.  E.  179. 

Section  46  applies  to  all  trials,  civil  and  criminal. 

People  v.  Connor,  142  N.  Y.  130;  58  St  Rep.  631 ;  36  N.  E.  807. 

The  prohibition  against  a  judge  taking  any  part  in  a  cause  in  which  he 
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called  upon,  in  his  official  character  of  solicitor  or  counselor,  to  glvs 
advice  or  to  prepare  any  papers  or  proceedings  in  a  cause  or  matter  pend- 
ing or  to  be  brought  before  the  court,  or  where  his  law  partner  has  been 
thus  consulted  or  employed,  although  neither  of  them  is  the  solicitor  or 
counsel  on  record  in  the  suit,  nor  has  been  regularly  retained  as  such,  he 
ought  not  afterwards  to  do  any  judicial  or  other  act  as  master,  etc, 
which  requires  the  exercise  of  judgment  or  discretion,  and  which  is  in 
any  way  connected  with  the  cause  or  matter  in  which  he  or  bis  partner 
had  previously  been  employed  in  a  different  character." 

In  Curtis  v.  Wilcox,  74  Mich.  69, 41  N.  W.  863,  under  a  similar 
statute,  the  court  say : 

"It  matters  not  what  interpretation  the  judge  himself  put  upon  the  facts. 
He  gives  them  in  detail,  so  that  we  can  judge  of  them  as  well  as  he.  He 
may  not  have  'considered  that  he  had  been  consulted,'  because  he  was  not 
paid  for  such  consultation,  and  refused  to  act  as  an  attorney.  The  fact 
remains  that  he  was  consulted  and  gave  advice,  and  it  is  not  probable 
that  he  would  have  been  thus  consulted,  had  he  not  been  an  attorney  at 
law;  and  when  he  was  consulted  it  was  with  reference  to  his  being  em- 
ployed as  an  attorney  in  the  case,  which  he  declined  because  he  did  not 
wish  to  interfere  with  the  attorneys  already  in  the  case.  It  is  not  singular 
that  the  judge  himself  did  not  wish  to  try  the  case,  and  proposed  to  bring 
another  judge  to  the  bench  to  hear  it  The  manifest  impropriety  of  his 
hearing  the  case  is  clear,  under  his  own  testimony,  without  regard  to  the 
statute,  and  we  are  satisfied  that  he  is  disqualified  under  the  statute." 
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is  interested  or  related  to  any  of  the  parties  and  the  reasons  which  uphold 
it  apply  to  the  judges  of  every  court  in  the  state,  from  the  lowest  to 
the  highest 

Oakley  v.  Aspinwall,  3  N.  Y.  547. 

It  applies  to  justices  of  the  court  of  appeals. 

Id. 

Disqualification  by  reason  of  being  a  party  or  the  attorney  or  relative 
of  a  party  extends  to  justices  of  the  peace. 

Baldwin  v.  McArthur,  17  Barb.  414. 

Carrington  v.  Andrews,  12  Abb.  Pr.  348. 

Edwards  v.  Russell,  21  Wend.  63. 

The  words  "cause  or  matter"  in  section  46  refer  only  to  actions  or 
special  proceedings  in  which  a  judge  might  sit  or  take  part,  the  word 
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It  has  been  held,  and  I  think  rightly,  that  even  where  the  serv- 
ices were  gratuitous  the  rule  obtains.  17  Am.  &  Eng.  Ency.  of 
Law,  740,  and  authorities  cited.  In  the  note  to  Cooky's  Con- 
stitutional Limitations  (7th  Ed.)  p.  595,  it  is  said  that  the  judg- 
ment is  a  nullity — "or  if  he  [the  judge]  has  advised  one  of  the 
parties  upon  his  rights  in  regard  to  any  fact  involved  in  the  case. 
Tampa  St.  R.  &  P.  Co.  v.  Tampa  Sub.  R.  Co.,  30  Fla.  595,  11 
South.  562,  17  L.  R  A.  681.  So,  though  the  case  in  suit  is  not 
precisely  the  one  in  which  he  has  been  consulted.  Newcome  v. 
Light,  58  Tex.  141,  44  Am.  Rep.  604." 

However  upright  the  judge,  and  however  free  from  the  slight- 
est inclination  but  to  do  justice,  there  is  peril  of  his  unconscious 
bias  or  prejudice,  or  that  any  former  opinion  formed  ex  parte 
may  still  linger  to  affect  unconsciously  his  present  judgment,  or 
that  he  may  be  moved  or  swayed  unconsciously  by  his  knowledge 
of  the  facts  which  may  not  be  revealed  or  stated  at  the  trial,  or 
cannot  under  the  rules  of  evidence.  No  effort  of  the  will  can 
shut  out  memory.  There  is  no  art  of  forgetting.  We  cannot  be 
certain  that  the  human  mind  will  deliberate  and  determine  un- 
affected by  that  which  it  knows,  but  which  it  should  forget  in  that 
process.  It  may  be  assumed  that,  if  Ricco  and  the  defendant 
were  charged  with  the  commission  of  the  same  crimes,  their  in- 
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"cause"  meaning  a  cause  of  action,  and  the  word  "matter"  referring  only 
to  some  judicial  matter  or  proceeding  and  under  the  Code  is  included  in 
special  proceedings  for  the  enforcement  of  civil  rights. 

Keefe  v.  Third  Nat.  Bank,  177  N.  Y.  305 ;  69  N.  E.  593. 

The  "cause"  which  comes  before  a  surrogate  on  an  accounting  is  the 
propriety  or  impropriety  of  each  and  every  act  of  the  trustee. 

Wigand  v.  Dejonge,  8  Abb.  N.  C.  36a 

The  term  "controversy"  is  used  in  section  46  as  synonymous  with  civil 
action  or  proceeding  at  law. 

Matthew*  v.  Noble,  25  Misc.  674;  55  N.  Y.  Supp.  190. 

The  language  of  the  statute  does  not  seem  appropriate  to  an  ex  parte 
motion,  but  rather  to  a  case  where  there  are  parties  adverse  to  each  other, 
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terests  were  more  or  less  in  common,  and  that  some  at  least  of 
the  same  facts  and  circumstances  were  involved  in  one  case  as 
in  the  other,  which  required  legal  advice  as  to  their  common 
interest. 

And  there  is  a  further  consideration  beyond  the  security  of 
parties,  namely,  the  fair  repute  of  justice  for  absolute  impartial- 
ity. In  People  ex  rel.  Roe  v.  Suffolk  Common  Pleas,  18  Wend. 
550,  552,  Bronson,  J.,  says : 

"But  independent  of  this  consideration,  the  act  complained  of  was  calcu- 
lated to  impair  the  confidence  of  the  opposite  party  in  the  impartiality  of 
the  officer,  which  Is  of  itself  an  evil  which  should  be  carefully  avoided 
Next  in  importance  to  the  duty  of  rendering  a  righteous  judgment  is  that 
of  doing  it  in  such  a  manner  as  will  beget  no  suspicion  of  the  fairness  and 
integrity  of  the  judge." 

See,  too,  Oakley  v.  Aspinwall,  3  N.  Y.  547.  It  is  true  that 
Elackstone,  in  book  3,  c.  23,  261,  wrote  that,  though  by  the  laws 
of  England  in  the  time  of  Brackton  and  Fleta,  a  judge  might  be 
refused  for  a  good  cause,  "but  now  the  law  is  otherwise,  and  it  is 
held  that  justices  and  judges  cannot  be  challenged,  for  the  law 
will  not  suppose  a  possibility  of  bias  or  favor  in  a  judge  who  is 
already  sworn  to  administer  impartial  justice,  and  whose  author- 
ity greatly  depends  on  that  presumption  and  idea."  And  it  is 
true  that  there  are  decisions  contra.  The  American  &  English 
Encyclopaedia  of  laws  cites  two — Townsend  v.  Hughes,  2  Mod. 
150,  and  Owings  v.  Gibson,  2  A.  K.  Marsh.  515 — and  refers  to 
Denn  v.  Tatem,  1  N.  J.  Law,  164.    The  learned  chief  judge  in 
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or  at  least  where  some  question  is  to  be  determined  between  two  or  more 
parties. 
Matter  of  Dodge  &  Stevenson  Mfg.  Co.,  77  N.  Y.  101. 


c  Parly. 


An  order  for  the  maintenance  of  an  indigent  parent,  made  by  a  court  of 
sessions  including  a  justice  of  the  peace  who,  as  one  of  the  superintendents 
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the  Tampa  R.  R.  case,  30  Fla.  595,  n  So.  562,  17  L.  R.  A.  681, 
adds  Bank  of  North  America  v.  Fitzsimons,  2  Bin.  454.  In 
Townsend  v.  Hughes,  2  Mod.  150,  the  question  was  but  inci- 
dental, for  Scroggs,  J.  in  concurring,  said  he  had  been  of  counsel 
with  the  plaintiff,  but  now  "he  had  forgot  all  former  relation 
thereto,  and  therefore  delivered  his  opinion."  In  Owings  v. 
Gibson,  2  A.  K.  Marsh.  515,  the  court  refused  to  grant  a  new 
trial.  One  of  the  grounds  was  that  Owings  had  not  attended  be- 
cause the  presiding  judge  had  been  employed  as  counsel  by 
Gibson.  The  court  said  that  every  engagement  made  by  a  lawyer 
to  prosecute  a  suit  does  not  forever  disqualify  him.  "He  may 
have  been  employed  without  receiving  any  compensation,  or 
without  having  given  any  opinion  or  any  advice  or  opinion  upon 
any  point  involved  in  the  controversy,  and,  for  aught  that  ap- 
peared on  the  record"  this  may  have  been  the  fact  in  this  case. 
Further  it  is  said  that  in  any  event  Owings,  if  apprehensive, 
should  have  adopted  means  to  remove  the  cause.  In  Denn  v. 
Tatem,  1  N.  J.  Law,  164,  (though  the  page  should  be  164),  the 
question  was  on  striking  a  jury  before  the  chief  justice,  and  the 
objection  was  overruled.  In  Bank  of  North  America  v.  Fitz- 
simons, supra,  the  motion  was  to  withdraw  a  stated  case,  and 
the  fact  that  the  chief  justice  had  given  an  opinion  while  at  the 
bar  in  favor  of  the  plaintiff  was  held  not  to  be  a  ground  for 
granting  the  motion,  as  it  was  not  a  cause  of  challenge.  No  such 
principle  was  involved  in  these  cases  as  is  fairly  up  in  the  case 
at  bar,  and  none  goes  direct  to  the  merits  of  the  question  now 
presented. 

Disqualifications  of  Judges,— Continued 

of  the  poor,  joined  in  the  application  and  notice  and  in  the  motion  for  the 
order,  is  void  under  the  statute  prohibiting  a  judge  from  sitting  when  he 
is  a  party. 

Converse  v.  Mc Arthur,  17  Barb.  410. 

Baldwin  v.  McArthur,  17  Barb.  414. 

The  defendant  is  not  estopped  from  raising  such  objection  because  the 
order  was  entered  by  consent  of  his  attorney. 
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In  Darling  v.  Pierce,  15  Hun,  542,  after  discussing  the  statute, 
the  court,  per  Bockes,  J.,  say: 

"But  were  there  no  statute  in  express  terms  disqualifying  a  judicial 
officer  from  adjudicating  upon  a  matter  as  to  which  he  had  acted  as 
counsel,  we  should  be  inclined  to  hold  such  action  improper  and  good 
ground  for  alleging  error.  Such  action  is  repugnant  to  one's  sense  of 
justice  and  right,  and  brings  the  administration  of  the  law  into  disrepute 
by  throwing  strong  suspicion  upon  the  officer's  impartiality.  This  doc- 
trine is  recognized  in  many  cases.  McLaren  v.  Charrier,  5  Paige,  530;  Ten 
Kick  v.  Simpson,  11  Paige,  177;  Whicher  v.  Wicher,  11  N.  H.  348;  Peo- 
ple v.  Suffolk  Common  Pleas,  18  Wend.  550;  Oakley  v.  AspinwalL.  3  N.  Y. 
549.  550;  Moses  v.  Julian,  45  N.  M.  52,  58,  84  Am.  Dec.  114  To  adopt 
tte  language  of  Judge  Bronson  in  one  of  the  cases  cited,  'Next  in  im- 
portance to  the  duty  of  rendering  a  righteous  judgment  is  that  of  doing  it 
in  such  a  manner  as  will  beget  no  suspicion  of  the  fairness  or  integrity 
of  the  judge.'  In  another  of  the  cases  cited  the  court  remarked  that  if  a 
judge  has  acted  as  attorney,  counsel,  law  adviser,  or  advocate  in  relation 
to  the  business  in  hand,  that  furnishes  just  cause  of  exception,  without 
reference  to  the  time  when  such  aid  or  counsel  was  given.  And  Judge 
Hurlbut  remarked  in  Oakley  v.  AspinwalL  St.  R.  &  P.  Co,  3  N.  Y.  540, 
that  'the  first  idea  in  the  administration  of  justice  is  that  a  judge  must 
necessarily  be  free  from  all  bias  and  partiality.  He  cannot  be  both  judge 
and  party,  arbiter  and  advocate,  in  the  same  cause.  Mankind  are  so 
agreed  in  this  principle  that  any  departure  from  it  shocks  their  common 
sense  and  sentiment  of  justice.'" 

See,  too,  Curtis  v.  Wilcox,  74  Mich.  69;  41  N.  W.  863,  and  the 
learned  discussion  in  the  Tampa  v.  Tampa  Sub.  R.  Co.,  30  Fla. 
595,  11  South.  562,  17  L.  R.  A.  681,  although  there  was  not  a 
statute  of  disqualification. 

Di  squalid  cations  or  Judges,— Continued. 

Converse  v.  McArthur,  17  Barb.  41a 

d.  Attorney. 

Where  the  judgment  in  an  action  on  a  note  brought  by  a  firm  of  lawyers 
was  partly  satisfied,  the  attorneys  paid  and  the  relation  of  attorney  and 
client  permanently  terminated  and  thereafter  the  firm  was  dissolved  just 
prior  to  the  entry  of  one  of  its  members  upon  his  duties  as  a  judge,  who 
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Our  more  recent  policy  is  to  hedge  in  our  judges  so  that  the 
most  hypercritical  will  find  no  opening  for  their  shafts.  That 
we  do  "suppose  the  possibility  of  bias  or  favor  in  a  judge,"  to 
cite  the  words  of  Blackstone,  or  at  least  that  we  propose  to  put 
him  beyond  the  danger  of  aberration  or  without  the  shadow  of 
suspicion,  is  proved  by  our  statutes  of  disqualification. 

This  motion  was  made  in  a  criminal  case,  where  the  state  is 
arrayed  against  the  individual.  Naught  can  be  taken  against  him 
if  he  does  not  go  upon  the  witness  stand.  He  is  entitled  to  the 
benefit  of  a  reasonable  doubt.  He  may  avail  himself  of  the 
statute  of  privilege  in  all  communications  with  his  counsel,  for  he 
may  open  his  mind  freely  to  his  lawyer  or  to  his  physician  and 
to  his  priest.  If  the  learned  county  judge  while  at  the  bar  ad- 
vised or  consulted  with  the  defendant  as  a  counsel,  however  in- 
formal the  relation,  how  can  he  be  absolutely  certain  that  he  will 
not  unconsciously  be  affected  by  knowledge  which  he  may  have 
gained  under  this  cloak  of  privilege?  Could  he  exclude,  no 
matter  how  honest  his  intention  or  earnest  his  effort,  this  knowl- 
edge, when  he  considered  the  evidence  adduced  upon  the  trial  ? 
Might  he  not  unconsciously  eke  out  the  evidence  by  his  private 
knowledge  thus  gained?  Might  he  not  rule  unconsciously  in- 
fluenced by  knowledge  common  only  to  the  defendant 
and  h'mself?  Might  not  his  instructions  to  the  jury  be 
thus  affected,  though  he  be  not  conscious  of  the  in- 
to the  jury  be  thus  affected,  though  he  be  not  conscious  of  the  in- 
fluence?   If  he  knew  from  the  communications  made  under  privi- 

DlSQUALIFICATIONS    07    JUDGES, Continued 

retained  no  connection  with,  or  interest  in,  the  business  of  the  firm,  he  is 
not  disqualified,  wider  section  46,  from  hearing  a  subsequent  action  brought 
by  another  attorney  to  enforce  a  resulting  trust  in  property  held  for  the 
benefit  of  one  of  the  judgment  debtors,  upon  the  ground  that  it  was 
brought  in  aid  of  the  judgment  in  the  former  action  and  that,  therefore, 
the  two  actions  should  be  regarded  as  one,  especially  when  the  judge, 
although  he  must  te  regarded  as  having  constructively  appeared  in  the 
first  action,  was  never  consulted  in  reference  thereto  and  performed  no 
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lege  that  the  defendant  was  in  fact  guilty  of  the  crime,  would 
there  rot  exist  the  unconscious  wish  that  he  should  not  escape 
conviction  and  punishment?  I  am  now  ascribing  to  the  learned 
judge  the  highest  motives  in  his  desire  to  do  justice.  But  if  the 
rule  be  as  contended  by  the  learned  district  attorney,  is  there  not 
opportunity  in  some  cases  for  the  exercise  of  favoritism  arising 
from  this  past  relation?  If  the  judge  be  even  unconsciously 
-  prejudiced  or  unconsciously  partial,  he  equally  departs  from  his 
function.  Moreover,  the  defendant  is  entitled  by  the  evidence 
alone.  There  is  a  distinction  between  judicial  and  moral  truth. 
Wharton's  Law  of  Evidence,  §  3.  The  defendant  has  a  right  to 
insist  that  the  truth  gained  by  the  judge  should  be  juridical. 
He  has  a  right  to  look  for  justice  upon  the  evidence,  not  for  jus- 
tice administered  by  one  who  is  sworn  to  conduct  the  trial  ac- 
cording to  the  evidence,  and  yet  may  be  conscious  of  the  moral 
truth  of  the  case,  gained  through  the  communications  of  the  de- 
fendant which  were  made  under  the  supposed  privilege  of  client 
and  counsel.  Assume  that  in  this  case  the  defendant  had  acknowl- 
edged his  guilt  to  his  counsel  or  supposed  counsel.  He  has  in 
effect  been  a  witness  against  himself,  not  to  the  jury,  but  to  the 
judge  who  conducts  the  course  of  that  trial.  Does  he  approach 
his  trial  "confident  in  the  impartiality"  of  the  officer  under  such 
circumstances?  Let  us  take  a  plain,  common-sense  view  of  the 
situation.  Put  the  question  to  any  intelligent  citizen,  and  is  'there 
any  doubt  as  to  his  answer? 

These  considerations,  which  are  weighty  to  me,  particularly  in 

Disqualifications  of  Judges,— Continued. 

services  therein  and  there  is  no  claim  that  he  gave  any  counsel  or  appeared 
either  by  representation  or  otherwise  in  the  second  action. 

Keeffe  v.  Third  Nat  Bank,  177  N.  Y.  305 ;  69  N.  E.  553. 

A  surrogate  is  not  disqualified  from  acting  upon  an  application  -for 
probate  by  reason  of  his  having  been  attorney  for  the  testator  up  to  the 
time  of  his  death  and  acting  at  that  time  as  such  in  three  actions  which 
were  still  pending  and  undetermined  at  the  time  of  the  application. 

People  v.  Weiant,  30  Hun.  475. 
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a  criminal  case,  could  not  exist  in  the  days  when  criminals  were 
not  allowed  the  privilege  of  counsel,  and  therefore  were  not 
within  the  thought  of  the  then  declarants  of  the  common  law. 
Indeed,  statutory  restrictions  based  upon  the  like  principle  were 
said  to  be  declarations  of  existing  law.  Chapter  3,  Reviser's 
Notes  to  Rev.  St.  vol.  3  (2d  Ed.).  And  we  may  declare  the 
common  law.  For  it  is  founded  upon  the  elementary  principles 
of  natural  justice,  which  are-  perennial,  expansive,  and  adaptable 
to  these  times  and  the  changes  which  have  come  with  them. 
Hurtado  v.  California,  no  U.  S.  516,  530,  4  Sup.  Ct.  Ill,  28  L. 
Ed.  232 ;  Pierce  v.  Swan  Point  Cemetery,  10  R.  I.  227,  240,  14 
Am.  Rep.  667 ;  Norway  Plains  Co.  v.  Boston  &  M.  R.  R.  Co.,  1 
Gray,  263,  61  Am.  Dec.  423. 

I  do  not  intend  the  slightest  reflection  upon  the  learned  county 
judge  or  upon  his  conduct,  for  I  have  no  doubt  that  he  was 
actuated  by  his  honest  opinion.  But  I  am  seeking  a  rule  which 
should  apply  to  all  judges  alike,  and  which  I  think  should  have 
been  applied  to  the  facts  as  shown  upon  the  motion  as  presented. 

I  am  of  opinion  that  the  order  denying  the  motion  to  transfer 
the  trial  to  the  Supreme  Court  must  be  reversed,  and  that  the 
motion  must  be  granted.  The  conviction  is  therefore  reversed, 
and  a  new  trial  must  be  had  pursuant  to  the  granting  of  the 
said  motion. 

Rich    and    Miller,    JJ.,    concur.     Bartlett,    J., 
Hooker,  J.,  not  voting. 


Di  sou  a  Line  axioms  op  Jubcbs,— Continued. 

Where  a  surrogate,  before  his  election,  has  advised  an  executor  as  to  his 
rights  and  duties  and  appeared  as  his  attorney  of  record  in  foreclosure 
suits  and,  after  his  election,  has  assumed  jurisdiction  as  surrogate  over 
the  executor  and  settled  his  accounts,  embracing  payments  to  himself  for 
such  services  performed  as  attorney  and,  after  exercising  such  jurisdic- 
tion, has  continued  to  act  as  attorney  of  record  in  litigations  brought  by 
the  executor  in  adjoining  counties,  all  his  decrees  nil]  be  held  void 

Wigand  v.  Dejonge,  8  Abb.  N.  C.  36a 
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A  surrogate  is  incompetent  to  act  in  a  proceeding  to  obtain  a  sale  of  a 
testator's  real  estate  to  pay  the  amount  remaining  due  upon  a  judgment 
against  the  former  executors  procured  by  him  as  attorney  and  counsel  for 
the  petitioner,  although  several  years  before  he  had  been  paid  in  full  for 
his  services  and  the  relation  of  attorney  and  client  between  him  ami  the 
petitioner  had  ceased. 

Darling  v.  Pierce,  15  Hun,  542. 

A  justice,  who  has  been  counsel  for  plaintiff  in  a  suit  before  another 
justice,  cannot  hear  an  action  upon  the  same  matters  and  a  judgment 
rendered  by  him,  after  denial  of  an  application  to  dismiss  the  action,  will 
be  reversed  for  error  in  fact 

Carrington  v.  Andrews,   12  Abb.  348. 

It  will  not  be  presumed  from  the  fact  that  a  justice  is  an  attorney  that 
he  was  acting  in  that  capacity  in  sending  a  letter  to  a  lady,  an  account 
against  whom  he  had  received  from  one  who  subsequently  brings  an 
action  thereon  before  him,  Stating  that  the  account  had  been  left  with 
him  for  collection  and  unless  it  was  settled,  plaintiff  would  feel  oblige -J 
to  sue  her. 

McLouth  v.  Myers,  40  St.  Rep.  853 ;  16  N.  Y.  Supp.  779. 

Where  a  justice,  after  issuing  the  summons,  accepted  a  retainer  from 
the  plaintiff  to  bring  another  action  in  the  supreme  court,  being  the  first 
time  he  had  ever  been  employed  by  plaintiff  as  his  attorney,  and  was  act- 
ing in  that  capacity  at  the  time  of  the  trial  before  him,  a  judgment  rend- 
ered by  him  in  plaintiff's  favor  will  be  revresed  upon  that  ground,  al- 
though no  corrupt  motive  existed  and  the  case  showed  that  the  justice 
was  not  prejudiced  against  defendant. 

Hubbell  v.  Harbeck,  54  Hun,  147;  26  St.  Rep.  748;  7  N.  Y.  Supp.  243. 

e.  Interest; 

Interest  on  the  part  of  the  judge  disqualifies  him  from  sitting,  but  inter- 
est on  the  part  of  a  relative  of  the  judge  does  not. 

Matter  of  Dodge  &  Stevenson  Mfg.  Co.,  77  N.  Y.  tot. 

In  an  action  by  or  against  a  corporation,  a  judge  cannot  sit,  if  he  is  a 
stockholder. 

Washington  Ins.  Co.  v.  Price,  Hopk.  i. 

Matter  of  Dodge  4  Stevenson  Mfg.  Co.,  77  N.  Y.  101, 

A  judge  who  is  a  director  of  a  bank  which  is  one  of  die  petitioning 
creditors  in  a  proceeding  for  the  removal  of  the  assignee  is  disqualified  on 
the  ground  of  interest  under  section  46. 

Matter  of  Reddish,  18  St.  Rep.  41;  2  .,.  Y.  Supp.  259. 

In  an  action  by  the  receiver  of  a  bank  to  foreclose  a  mortgage  given  in 
payment  for  stock,  where  the  defense  is  that  the  bank  was  not  legally 
organized  in  that  the  capital  stock  was  net  paid  in  by  the  original  scb- 
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scribers,  some  of  whom  were  allowed  to  substitute  pretended  securities  of 
little  or  no  value  in  place  of  their  subscriptions,  an  objection  to  the  judge 
taking  part  in  the  decision  because  he  was  one  of  the  original  subscribers 
is  not  well  taken,  especially  when  it  appears  that  his  interest  had  ceased 
before  the  commencement  of  the  suit 

Palmer  v.  Lawrence,  5  N.  Y.  380. 

Where,  upon  one  of  the  next  of  kin  presenting,  after  the  will  was  pre- 
sented for  probate,  a  petition  for  special  letters  of  administration  authoriz- 
ing the  preservation  and  collection  of  the  goods  of  the  deceased,  an  order 
was  entered,  on  stipulation  of  the  parties,  to  the  effect  that  the  personal 
assets  of  the  estate  be  delivered  into  court  to  abide  the  result  of  the  litiga- 
tion and  thereunder  the  surrogate  took  possession  thereof,  it  is  error  for 
his  successor  to  declare  his  decree  of  probate  null  and  void,  on  the  ground 
that  he,  by  taking  possession  of  the  assets  embraced  in  the  stipulation,  ac- 
quired a  disqualifying  interest  in  the  estate. 

Matter  of  Hancock,  91  N.  Y.  384. 

A  party  with  whose  consent  the  trust  was  reposed  in  the  surrogate  and 
who  acquiesced  in  the  probate  of  the  will  cannot  be  heard  to  complain. 

Id. 

As  by  law  the  funds  on  hand  at  the  death  of  the  surrogate  passed  into 
the  custody  of  his  successor,  the  latter  cannot  exercise  jurisdiction  to 
vacate  the  decree  of  probate  for  a  cause  which  exists  equally  as  to  him- 
self. 

Id. 

When  a  judgment  has  been  rendered  against  a  decedent  in  an  action, 
whose  purpose  does  not  appear,  brought  by  the  people,  on  the  relation  of 
the  surrogate  as  such,  and  a  claim  founded  thereon  is  presented  in  proceed- 
ings instituted  by  a  creditor  for  the  disposition  of  the  real  estate  of  the 
decedent  for  the  payment  of  his  debts  and  the  claim  is  rejected  by  the 
surrogate  as  not  a  lien  upon  the  real  estate  for  the  reason  that  no  lis 
pendens  was  filed  in  the  action,  it  cannot  be  assumed  from  the  title  of 
the  action  that  the  surrogate  had  any  personal  interest  in  the  judgment 
which  would  disqualify  him  from  making  a  decree  directing  a  sale  of  the 
decedent's  lands. 

Matter  of  Bingham,  127  N.  Y.  296 ;  38  St  Rep.  765;  27  N.  E.  1055. 

And  such  objection  cannot  be  raised  for  the  first  time  upon  appeal  from 
the  decree. 

Id. 

If  the  objection  had  been  taken  when  the  claim  was  presented,  the  ques- 
tion of  the  surrogate's  disqualification  would  have  arisen,  but  the  question 
not  having  been  presented  and  the  claim  having  been  rejected,  it  did  not 
affect  the  validity  of  the  decree  in  proceedings  which  were  not  founded 
rpon  the  debt  represented  by  the  judgment 
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f.  Relationship. 

Affinity  is  denned  to  be  the  relation  contracted  by  marriage  between  a 
husband  and  his  wife's  kindred  and  between  a  wife  and  her  husband's 
kindred,  in  contradistinction  from  consanguinity,  or  relation  by  blood 

Carman  v.  Newell,  i  Den.  25. 

Consequently,  while  the  marriage  tie  remains  unbroken,  the  blood  rela- 
tives of  the  wife  stand  in  the  same  degree  of  affinity  to  the  husband  as 
they  do  in  consanguinity  to  her. 

Paddock  v.  Wells,  a  Barb.  Ch.  331. 

Although  a  husband  is  related  by  affinity  to  all  the  consanguinri  of  his 
wife  and  she  to  his,  their  consanguinei  are  not  at  all  related  to  each  other. 

Higbe  v.  Leonard,  1  Den.  186. 

Paddock  v.  Wells,  2  Barb.  Cr.  3J1 

Therefore,  a  justice  is  not  disqualified  from  the  fact  that  his  brothers 
have  married  sisters  of  the  plaint  if 

Higbe  v.  Leonard  1  Den.  186. 

Relationship  by  affinity  may  also  exist  between  the  husband  and  one  who 
is  connected  by  marriage  with  a  blood  relative  of  the  wife 

Paddock  v.  Wells,  a  Barb.  Cr.  331. 

A  justice  is  disqualified  by  the  fact  that  his  wife  is  the  sister  of  the  wife 
of  the  plaintiff  in  interest,  although  the  action  is  prosecuted  in  the  name  of 
another. 

Foot  v.  Morgan,  1  Hill  654. 

The  affinity  which  is  a  ground  of  disqualification  must  be  a  subsisting 
affinity  at  the  time  of  the  trial. 

Carman  v.  Newell,  I  Den.  25. 

The  death  of  the  husband  Or  wife  without  issue  severs  the  tie  of 
affinity  between  the  survivors  and  the  blood  relatives  of  the  decedent,  but 
the  survival  of  living  issue  preserves  the  relationship. 

Paddock  v.  Wplls,  2  Barb.  Ch.  331. 

A  justice  is  not  disqualified  by  reason  of  affinity  to  the  plaintiff,  where  it 
appears  that  the  latter's  brother  had  married  the  widow  of  the  justice's 
brother  and  she  was  dead  and  there  was  no  issue  of  such  marriage. 

Carman  v.  Newell,  I  Den.  25. 

Section  46  disqualifies  a  judge,  whose  relationship  is  of  the  sixth  degree 
and  to  fall  within  the  prohibition,  it  need  not  be  of  a  less  degree 

Matthews  v.  Noble,  25  Misc.  674;  55  N.  Y.  Supp.  190. 

To  exclude  a  judge  from  sitting  in  a  cause  by  reason  of  kinship,  such 
kinship  must  exist  between  him  and  some  person  who  is  actually  a  party; 
it  is  not  enough  that  he  is  related  to  some  person,  not  a  party,  who  is  or 
may  be  interested  in  it,  or  affected  by  his  order. 

Matter  of  Dodge  &  Stevenson  Mfg.  Co.,  77  N.  Y.  ior. 

It  is  enough  to  disqualify  the  judge,  if  he  be  related  to  a  party  benefici- 
ally interested 
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Bank  of  Lansingburgn  v.  McKie,  7  How.  Pr.  36a 

Foot  v.  Morgan,  1  Hill,  654. 

A  county  judge  is  not  disqualified  from  granting  an  attachment  in  an 
action  by  a  bank  by  the  fact  that  he  is  the  brother-in-law  of  its  president 

Bank  of  Lansingburgh  v.  McKie,  7  How.  Pr.  960. 

The  fact  that  a  relative  within  the  prohibited  degree  is  a  stockholder  of 
a  corporation  which  is  a  party  to  the  action  does  not  disqualify  the  judge. 

Matter  of  Dodge  &  Stevenson  Mfg.  Co.,  77  N.  Y.  101. 

An  ex  parte  order  appointing  a  receiver  of  a  company  and  an  order 
obtained  by  the  receiver  directing  an  assessment  upon  the  stockholders 
will  not  be  set  aside  upon  the  ground  that  the  judge  was  related  by  mar- 
riage within  the  prohibited  degree  to  several  of  the  stockholders. 

Id 

A  justice  cannot  sit  in  an  action  in  which  the  plaintiff  is  his  second 
coas'n. 

Post  v.  Black,  s  Den.  66.     ' 

1.  "Party." 

The  provision  depriving  a  judge  of  the  power  of  acting  when  he  is  re- 
lated to  a  party  does  not  extend  to  a  case  where  the  relative  of  the  judge 
is  only  a  formal  party  to  the  suit  or  proceeding  and  has  no  personal  in- 
terest in  the  subject  matter  of  the  litigation,  or  in  the  decision  to  be  made 

Matter  of  Hopper,  5  Paige,  489. 

Underbill  v.  Dennis,  9  Paige,  202. 

A  guardian  ad  litem  in  a  proceeding  to  procure  the  probate  of  a  will  is 
not  a  party  in  the  sense  in  which  that  term  is  used  in  section  ifi. 

Matter  of  Van  Wagoner,  69  Hun,  365;  52  St  Rep.  690;  23  N.  Y.  Supp. 
636. 

The  appointment  of  a  guardian  for  an  infant  *s  not  void  because  of  re- 
lationship between  the  surrogate  and  the  appointee,  but  the  surrogate  in 
such  a  case  might  vejy  properly  decline  to  act  upon  that  ground. 

Underhill  v.  Dennis,  9  Paige,  203. 

The  appointment  by  a  surrogate  of  bis  brother  as  the  guardian  ad  litem 
of  an  infant  party  does  not  disqualify  him  from  hearing  and  deciding  as 
to  the  validity  of  the  will  or  its  admissibility  to  probate. 

Matter  of  Van  Wagonen,  69  Hun,  365;  5a  St  Rep.  699;  23  N.  Y.  Supp. 
636. 

A  vice  chancellor  is  not  prohibited  from  appointing  his  son  the  commit- 
tee of  a  lunatic  upon  the  application  of  the  latter's  friends. 

Matter  of  Hopper,  5  Paige,  489. 

And  he  is  not  disqualified  from  hearing  an  application  by  his  son  as 
such  committee  to  stay  proceedings  brought  against  the  lunatic  as  the 
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committee  is  the  mere  officer  of  the  court  to  protect  the  person  and  prop- 
erty of  the  lunatic  in  accordance  with  its  orders  and  directions. 

Id 

The  term  "party"  as  used  in  the  statute  should  be  construed  to  embrace 
any  person  for  whose  immediate  benefit  the  action  is  prosecuted  or  de- 
fended. 

Bank  of  Lansingbargh  v.  McKie,  7  How.  Pr.  36b. 

A  defendant  in  partition  who,  although  not  answering  or  taking  airy 
other  proceeding  in  the  case,  is  pecuniarily  interested,  respecting  the  extent 
of  his  title,  in  the  determination  of  the  issues  raised  by  the  other  parties, 
is  a  "party  to  the  controversy"  within  the  meaning  of  section  46. 

Matthews  v.  Noble,  25  Misc.  674;  55  N.  Y.  Supp.  100. 

A  stockholder  in  a  bank  is  not  a  "party"  to  an  action  brought  by  it,  as 
he  has  no  certain  or  immediate  interest  in  the  event  thereof. 

Bank  of  Lansingbargh  v.  McKie,  7  How.  Pr.  36b. 

Although  the  party  to  whom  the  judge  is  related  is  a  mere  surety  for 
another,  or  is  fully  indemnified  against  all  loss  he  may  suffer  as  a  result 
of  the  action,  the  disqualification  exists. 

Oakley  v.  Aspinwall,  3  N.  Y.  547. 

An  overseer  of  the  poor,  who  institutes  bastardy  proceedings  before  a 
justice,  who  is  his  son-in-law,  is  a  party  within  the  meaning  of  the  statute 
disqualifying  a  judge  for  relationship. 

Riveniwrgh  v.  Henness,  4  Lans.  208. 

g.  On  appeal. 

Where  an  ex  parte  order  was  made  by  a  justice  of  the  supreme  court 
for  the  examination  of  one  of  defendant's  officers  before  trial  and  the 
order  was  vacated  by  another  justice,  the  first  justice  was  not  disqualified 
from  sitting  as  a  member  of  the  general  term  which  heard  an  appeal  from 
the  second  order,  as  the  second  motion,  made  upon  additional  papers,  w?s 
a  new  and  distinct  proceeding,  not  3  continuation  of  the  proceeding  before 
the  first  justice,  and  the  general  term  had  no  occasion  to  determine 
whether  the  first  order  was  properly  granted  or  not. 

Philips  v.  Germania  Bank,  107  N.  Y.  630;  13  N.  E.  933;  1  Silv.  Ct.  App. 
532;  11  St.  Rep.  382;  37  Week.  Dig.  243. 

A  justice  is  incompetent  to  sit  at  general  term  upon  a  review  of  an 
order,  made  by  him  at  special  term,  upon  its  merits,  or  to  take  part  in 
determining  whether  the  order  is  appealable  lo  the  general  term,  as  the 
latter  inquiiy  involves  an  examination  of  the  order  equally  with  a  deter- 
mination upon  the  merits. 

Pistor  v.  Hatfield,  46  N.  Y.  349. 

The  only  question  presented  to  the  general  term,  that  such  justice  could 
participate  in  determining,  was  whether  the  appellant  had  waived  his  ap- 
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peal  by  appearing  at  the  general  term  upon  the  hearing  of  the  appeal  taken 
by  the  respondent  from  the  decision  of  the  special  term,  sustaining  the 
demurrer  of  the  appellant  to  one  of  the  defenses  interposed  by  the 
answer  of  the  respondent. 

Id. 

A  justice  is  not  disqualified  from  sitting  in  review  of  an  order  signed  by 
him,  when  it  was  entered  upon  the  decision  of  another  and  the  signing 
was  merely  pro  forma  and  unnecessary. 

Mori  v.  Pearsall,  14  Misc.  251 ;  35  N.  Y.  Supp.  ftan. 

The  constitutional  prohibition  against  a  justice  reviewing  his  own  order 
applies  to  an  order  denying  a  motion  to  vacate  an  order  granted  at  special 
term  by  one  of  the  justices  who  sits  in  the  general  term  to  review  it, 
when  one  of  the  chief  questions  brought  up  for  review  is  as  to  whether 
the  original  order  was  properly  granted. 

Van  Arsdale  v.  King,  152  N.  Y.  69;  46  N.  E.  170. 

And  the  judgment  of  the  general  term  affirming  such  order  must  be  re' 
versed,  although  the  attention  of  the  disqualified  justice  was  not  called  to 
the  fact  that  he  presided  at  the  special  term  at  which  the  original  order 
was  made  and  he  had  forgotten  that  fact,  as  litigants  are  entitled  to  have 
their  appeals  heard  and  determined  by  a  constitutional  court  and  should 
not  be  deprived  of  that  right,  however  innocent  the  mistake  may  be. 

Id. 

A  justice  of  the  appellate  division,  although  he  has  not  heard  the  oral 
argument  of  an  appeal,  may  participate  in  the  decision  thereof  under 
section  46. 

Wittleder  v.  Citizens'  Elec  III.  Co.,  7  Ann.  Cas.  329;  47  App.  Div.  543; 
62  N.  Y.  Supp.  488. 

When  one  of  the  justices  who  heard  the  argument  is  disqualified  by 
designation  to  the  court  of  appeals  and,  to  constitute  a  quorum,  a  justice 
who  was  not  present  at  the  argument  takes  part  in  the  decision  to  which 
there  is  no  dissent,  such  decision  is  unanimous. 

Id. 

If  the  court  as  thus  constituted  had  no  power  to  decide  the  appeal,  a 
motion  to  resettle  the  order  by  omitting  therefrom  the  word  "unanimous" 
should  be  denied,  as  the  proper  remedy  would  be  to  ask  leave  to  reargue 
the  appeal 

Id. 


In  addition  to  his  general  disqualifications  as  a  judicial  officer,  a  surro- 
gate is  disqualified  from  acting  upon  an  application  for  probate,  or  for 
letters  testamentary,  or  letters  of  administration,  in  each  of  the  following 


396  VOLUME  XVI. 


Disqualifications  of  Judges,— Continued. 


1.  Where  he  is,  or  claims  to  be,  an  heir  or  one  of  the  next  of  kin  to 
the  decedent,  or  a  devisee  or  legatee  of  any  part  of  the  estate. 

2.  Where  he  is  a  subscribing  witness,  or  is  necessarily  examined  or  to 
be  examined  as  a  witness,  to  any  written  or  nuncupative  will. 

3.  Where  he  is  named  as  executor,  trustee,  or  guardian,  in  any  will,  or 
deed  of  appointment,  involved  in  the  matter. 

§  240S,  Code  of  Civil  Procedure. 

What  amounts  to  a  disqualification  to  act  as  a  surrogate  is  carefully 
defined  by  statute  and  beyond  that  it  is  a  matter  of  discretion  with  him 
whether  he  will  act  in  a  given  case  or  not,  but  it  is  his  duty  to  proceed 
with  the  trial  of  a  cause,  unless  be  is  himself  satisfied  that  he  should  not 
do  so. 

Matter  of  Newcombe,  45  St  Rep.  806 ;  18  N.  Y.  Supp.  549- 

The  expression,  witness  to  a  will,  in  section  2406,  does  not  mean  all 
witnesses  who  can  be  called  in  support  of  a  will,  but  only  those  who  are 
subscribing  witnesses,  properly  so  called,  and  those  by  whose  testimony 
wills  as  such  are  to  be  proven. 

People  v.  Weiant,  30  Hun,  475. 

A  surrogate  is  competent  to  entertain  an  application  for  probate,  though 
his  wife  is  a  legatee  under  the  will,  she  not  being  a  party  to  the  pro- 
Matter  *f  Hopkins,  19  St.  Rep.  538. 

A  surrogate  is  not  disqualified  because  he  is  a  necessary  and  material 
witness  to  the  contestants  on  the  probate  of  a  will 

People  v.  Weiant,  30  Hun,  475. 

The  fact  that  he  at  the  time  of  the  making  of  a  will,  not  drawn  up  by 
him,  was  the  attorney  of  the  deceased  and  that  he  was  well  acquainted 
with  tbe  deceased  during  his  lifetime  and  knew  his  mental  and  physiical 
condition  and  the  influences  that  surrounded  him  does  not  disqualify  him 
from  acting  upon  its  probate  on  the  ground  that  by  his  dealings  with  the 
deceased  he  may  have  formed  an  opinion  as  to  his  capacity  to  make  a 
will  or  as  to  its  having  been  obtained  by  undue  influence  or  fraud. 

Id. 

If  money  is  bequeathed  to  the  rector,  wardens  and  vestrymen  of  a 
church  for  a  memorial  window  or  a  lectern  and  pulpit  whichever  the 
legatees  shall  deem  more  useful,  a  surrogate  is  not  disqualified,  by  the  fact 
that  he  is  senior  warden,  from  sitting  in  the  proceeding  to  procure  probate 
of  the  will,  either  under  subdivision  1,  as  being  a  legatee,  or  under  sub- 
division 3  of  section  2496,  as  being  a  trustee. 

■Matter  of  Hopkins,  19  St.  Rep.  528. 

i.  Waiver. 

An  objection  that  a  surrogate  is  disqualified  by  relationship  or  interest 

qualification,  established  by  special  provision  of  law,  other  than  one  of 
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those  en  numerated  in  the  last  section,  is  waived  by  an  adult  party  to  a 
special  proceeding  before  him,  unless  it  is  taken  at  or  before  the  joinder 
of  issue  by  that  party;  or,  where  an  issue  in  writing  is  not  framed,  at  or 
before  the  submission  of  the  matter  or  question  to  the  surrogate. 

§  2497,  Code  of  Civil  Procedure. 

An  objection  that  a  surrogate  is  disqualified  by  relationship  or  interest 
from  acting  upon  an  application  for  probate  must  be  taken  before  sub- 
mission of  the  matter. 

Matter  of  Hopkins,  19  St.  Rep.  $&. 

The  filing  by  the  only  next  of  kin  of  a  waiver  of  the  issue  and  service 
of  a  citation  and  of  a  consent  that  the  witnesses  be  immediately  examined 
with  a  view  to  the  probate  of  the  will,  without  objection  to  the  dis- 
qualification of  the  surrogate  on  account  of  relationship  or  interest,  is  a 
waiver  of  such  objection  under  section  2497. 

Id. 

The  omission  of  their  special  guardian  to  object  to  the  disqualification 
of  the  surrogate  to  pass  upon  the  accounts  of  the  executor  does  not  pre- 
clude infants. 

Wigand  v.  Dejonge,  8  Abb.  N.  C.  a6b. 

If  a  surrogate  would  be  disqualified  from  acting  upon  an  application  for 
probate  by  a  legacy  to  his  wife,  the  disqualification  is  removed  when  she, 
being  a  subscribing  witness,  testifies  to  prove  its  execution,  as  her  legacy 
becomes  void  thereby. 

Matter  of  Hopkins,  19  St.  Rep.  528. 

.And  it  is  immaterial  that  the  contestant,  the  only  next  of  kin,  files  a 
written  consent  that  she  may  be  examined  without  forfeiture  of  her 
legacy,  as  he  cannot  consent  for  the  other  interested  persons  not  parties 
to  the  proceeding. 

Id. 

i.  Extent. 

Whether  or  not  objections  are  made  to  the  account  of  an  executor,  the 
act  of  passing  upon  such  account  is  a  judicial  act  which  a  surrogate  is 
prohibited  from  doing  when  disqualified. 

Wigand  v.  Dejonge,  8  Abb.  N.  C.  360. 

A  justice  of  the  peace,  the  father-in-law  of  plaintiff,  cannot  enter  a 
judgment  upon  the  confession  of  defendant 

Gupin  V.  Churchill,  12  How.  Pr.  367. 

When  a  case,  upon  being  called  for  trial,  is,  by  consent  in  open  court, 
referred  and  the  order  entered  by  the  clerk,  the  fact  that  the  county  judge 
is  disqualified  by  relationship  does  not  render  such  order  void  or  the 
judgment  entered  upon  the  report  of  the  referee  invalid,  as,  consent  to  the 
order  being  given  by  the  parties.  Re  entry  is  a  matter  of  course  and  the 
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judge  exercises  no  judicial  function  thereon,  formal  approval  even  by  bint 
being  unnecessary  to  the  validity  of  the  order. 

Bell  v.  Vcmooy,  18  Hon,  135. 

Nor  does  the  fact  that  the  order  is  entitled  as  a  court  order  affect  its 
validity,  as  the  title  constitutes  no  port  thereof  and  may  be  disregarded 
and  at  most  would  show  only  that  it  was  entered  while  the  court  was  in 

Id. 

j.  Effect. 

The  relationship  of  the  judge  within  die  sixth  degree  to  one  of  the 
parties  renders  the  judgment  absolutely  void,  and  it  may  be  questioned 
collaterally. 

Elmira  Realty  Co.  v.  Gibson,  103  A  pp.  Dir.  140;  93  N.  Y.  Supp.  93. 

Foot  v.  Morgan,  1  Hill,  654. 

Chambers  v.  Clearwater,  1  Keyes,  310;  I  Abb.  App.  Dec  341. 

Such  judgment  may  be,  and  the  proper  remedy  is  to  have  it,  set  aside, 
upon  motion,  by  the  court  in  which  it  was  rendered 

Elmira  Realty  Co.  v.  Gibson,  103  App.  Div.  140;  93  N.  V.  Supp.  93. 

Matthews  v.  Noble,  as  Misc.  674;  55  N.  Y.  Supp.  10a. 

Conviction  of  a  crime  in  a  court  of  sessions,  one  member  of  which  was 
related  to  the  defendant  within  the  prohibited  degree,  is  no  bar  to  another 
trial  upon  the  ground  that  the  accused  was  once  in  jeopardy. 

People  v.  Connor,  142  N.  Y.  130;  58  St.  Rep.  631 ;  36  N.  E.  807. 

When  a  justice  has  inadvertently  issued  process,  or  proceeded,  in  an 
action  in  which  he  is  disqualified  from  acting,  he  ought,  upon  his  attention 
being  called  to  that  fact,  suspend  all  further  proceedings;  he  cannot  grant 
a  nonsuit  upon  the  ground  that  he  is  a  cousin  of  the  plaintiff  and  such 
judgment,  if  rendered,  wilt  be  reversed. 

Edwards  v.  Russell,  31  Wend  63. 

Upon  an  appeal  from  the  county  court,  it  is  questionable  whether  the 
appellate  division  can  reverse  the  judgment  because  of  the  disqualification 
of  the  county  judge,  when  this  fact  does  not  appear  upon  the  record,  but 
only  from  his  certificate  and  the  better  practice  is  to  dismiss  the  appeal 
and  remit  the  parties  to  a  motion  in  the  court  below  to  rid  themselves  of 
the  judgment. 

Elmira  Realty  Co.  v.  Gibson,  103  App.  Div.  140;  93  N.  Y.  Snpp.  913. 

A  justice's  return  to  a  certiorari,  stating  his  relationship  to  the  plaintiff, 
sufficiently  establishes  that  fact  for  the  purposes  of  the  hearing  of  the 
certiorari,  although  such  relationship  was  not  proved  or  admitted  or  even 
objected  to  upon  the  trial. 

Post  v.  Black,  5  Den.  66. 

If  the  actual  disqualification  of  the  judge  because  of  relationship  was 
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unknown  to  all  the  parties  at  the  tine  of  the  rendition  of  the  judgment, 
an  appeal  therefrom  should  be  dismissed  without  costs 

Elmira  Realty  Co.  v.  Gibson,  103  App.  Div.  140;  93  N.  V.  Supp.  gi;j. 

The  objection  that  the  judge  is  disqualified  may  be  made  by  the  party 
to  whom  he  is  related  within  Hie  prohibited  degree. 

Paddock  ¥.  Wells,  3  Barb.  Ch.  331. 

If  a  judge,  who  is  disqualified  from  taking  part  in  the  decision  of  a 
proceeding  for  the  removal  of  an  assignee  for  the  benefit  of  creditors,  in 
which  be  had  issued  an  order  to  show  cause  returnable  before  himself,  by 
the  fact  that  he  is  a  director  and  stockholder  of  a  bank  which  is  one  of  the 
petitioning  creditors,  adjourns  the  matter  after  a  partial  hearing  and 
before  the  adjourned  day  resigns  his  position  as  county  judge,  an  order 
by  his  successor  removing  the  assignee  must  be  reversed,  as  he  could 
only  succeed  to  jurisdiction  of  such  cases  as  were  lawfully  in  the  court 
when  his  predecessor  resigned. 

Matter  of  Reddish,  18  St.  Rep.  41 ;  2  N.  Y.  Supp.  350. 

Plaintiff  may,  when  defendant  will  not  consent  to  do  anything  about  it, 
appeal  to  the  county  court  from  a  judgment  by  confession,  void  by  reason 
of  the  relationship  of  the  justice  to  plaintiff,  and  have  it  reversed  for 
error  in  fact 

Chapin  v.  Churchill,  13  How.  Pr.  367. 

A  petition  for  the  payment  of  a  claim  against  an  estate  under  a  judg- 
ment rendered  by  a  judge  related  to  the  deceased  within  the  sixth  degree 
14  properly  dismissed  by  the  surrogate  upon  the  relationship  being  shown 
and  not  denied,  as  such  judgment  is  not  binding,  even  though  it  has  not 
fceen  set  aside. 

Matter  of  Depuy,  29  St.  Rep.  642;  9  N.  Y.  Supp.  131. 

A  justice  is  liable  to  an  action  for  false  imprisonment  in  committing 
plaintiff  to  jail  for  neglect  to  comply  wkh  an  order  of  filiation  made  in 
bastardy  proceedings  void  by  reason  of  the  justice's  relation  to  a  party 

Rivenburgh  v.  Henness,  4  Lans.  208. 

k.  Waiver. 

Disqualification  from  interest  to  sit  as  judge  cannot  be  waived  so  as 
to  deny  the  right  of  a  party  to  cause  the  judgment  to  be  vacated  as  void. 

Matter  of  Bingham,  127  N.  Y.  396;  38  St.  Rep.  765;  37  N.  E.  1055. 

A  judge  disqualified  by  relationship  cannot  sit  even  by  consent  of  both 
the  parties,  as  jurisdiction  cannot  be  conferred  by  consent,  especially 
against  the  prohibitions  of  a  law  which  was  not  designed  merely  for  the 
protection  of  the  party  to  a  suit,  but  for  the  general  interests  of  justice. 

Oakley  v.  Aspinwall,  3  N.  Y.  547- 

Chambcrs  v.  Clearwater,  I  Keyes,  310;  I  Abb.  App.  Dec.  341. 
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The  constitutional  disqualification  of  a  justice  to  sit  in  review  of  a 
decision  made  by  him  cannot  be  waived  by  the  parties. 

Murdock  v.  International  Tile  &  Trim  Co.,  14  Misc.  225;  70  St.  Rep. 
486;  35  N.  Y.  Supp.  £68. 

A  judgment  of  reversal  rendered  by  the  court  of  appeals  be  set  aside 
as  irregular,  because  one  of  the  judges  was  related  to  the  appellant  in  Ihe 
sixth  degree,  and  a  rear^ument  ordered  on  the  respondent's  motion,  al- 
though, upon  the  judge  stating  his  relationship  and  starting  to  leave  the 
bench  when  the  appeal  was  moved  for  argument,  counsel  for  both  ponies 
waived  the  objection  and  the  respondent's  counsel  requested  and  solicited 
the  judge  to  sit,  which  he  did  on  the  suggestion  being  made  that  the  ap- 
pellant was  indemnified  by  another  person  not  a  party  and,  therefore,  had 
00  real  interest. 

Oakley  v.  Aspinwall,  3  N.  Y.  547. 

A  judge,  though  disqualified,  may  take  such  cognizance  of  a  case  as  is 
absolutely  necessary,  where  the  constitution  has  conferred  the  jurisdiction 
upon  a  particular  judge,  or  tribunal,  and  no  provision  is  made  by  the  legis- 
lature authorizing  any  other  person  to  sit  when  such  judge  is  interested,  or 
related  to  one  of  the  parties 

Paddock  v.  Wells,  2  Barb.  Ch.  331. 

Matter  of  Ryers,  72  N.  Y.  1. 

In  that  case,  the  disqualifying  statute  being  controlled  by  the  consi  ra- 
tion as  the  paramount  law,  such  judge,  or  tribunal,  must,  to  prevent  a 
failure  of  justice,  hear  and  decide  the  matter,  even  when  a  near  relative 
of  a  party,  or  personally  interested  in  the  subject  matter  of  the  suit 

Matter  of  Leefe,  2  Barb.  Ch.  39. 

Matter  of  Ryers,  72  N.  Y.  1. 

Paddock  v.  Wells,  a  Barb.  Ch.  331. 

And  this  is  so,  if  the  judge  has  not  so  direct  an  interest  in  the  cause 
or  matter  as  that  the  result  must  necessarily  affect  him  to  his  personal 
gain  or  loss,  or  if  his  interest  is  minute,  whether  the  exclusive  jurisdiction 
is  conferred  by  statute,  general  or  specific,  or  by  the  constitution. 

Matter  of  Ryers,  72  N.  Y.  I. 

Accordingly,  when  an  act  puts  upon  a  county  judge  alone  the  power  to 
appoint  commissioners  in  proceedings  to  drain  lands  in  his  county,  assum- 
ing that  he  is  disqualified  by  being  the  owner  of  lands  to  be  affected,  he 
may  make  an  order  appointing  commissioners  under  such  act 

Id. 

The  ground  of  failure  of  justice  cannot  be  successfully  argued  to  sus- 
tain the  decree  of  a  disqualified  surrogate,  also  county  judge,  settling  an 
executor's  accounts,  when  the  district  attorney  may  act,  or  the  plenary 
jurisdiction  of  the  supreme  court  over  such  trusts  can  be  invoked  to  give 
the  necessary  relief. 

Wigand  v.  Dejonge,  8  Abb.  N.  C.  26a 
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MATTER  OF  McCORMICK. 

[46  Mite.  386;  94  N.  Y.  Supp.  1071.J 

{Surrogate's  Court,  Rensselaer  County.    February,  1905.) 

I.  Executors  and  Administrators — Commissions. 

Under  Code  Civ.  Proc.  §  2730,  providing  for  the  apportionment  of 
compensation  where  there  shall  bo  more  than  one  executor  or  ad- 
ministrators according  to  the  services  rendered,  the  number  of  execu- 
tors or  administrators  to  whom  commissions  can  be  allowed  is  meas- 
ured by  the  number  in  office  at  the  time  of  awarding  such  commis- 
sions, and  nat  by  the  number  who  may  have  acted  at  some  time  and 
for  one  reason  or  another  have  ceased  to  be  executors  or  administra- 
tors at  the  time  of  the  judicial  settlement. 

Note.— Commissions  or  Executors  and  Administratobs. 

a.  Code  provisions— 401. 

b.  Basis  upon  which  computed. — 403. 
c  When  payable. — 409. 

d.  Waiver  of  right  to  commissions. — 411. 

e.  In  addition  to  specific  compensation. — 413. 

f.  Denial  of  commissions.— 416. 

g.  Full  commissions  and  apportionment.— 418. 
h.  Double  commissions. — 431. 

i.  Assignability — 423. 


a.  Code  provisions. 


In  the  settlement  of  the  account  of  an  executor  or  administrator,  the 
surrogate  must  allow  to  him  for  services,  and  if  there  be  more  than  one, 
apportioning  among  them  according  to  the  services  rendered  by  them 
respectively,  over  and  above  his  or  their  expenses. 

For  receiving  and  paying  out  all  sums  of  money  not  exceeding  one 
thousand  dollars,  at  the  rate  of  five  per  centum. 
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a.  Same — Deceased  Coexecutor — Allowance. 

The  executor  of  a  deceased  coexecutor,  on  the  settlement  of  the  ac- 
counts of  a  sole  surviving  executor,  is  not  before  the  court  in  his 
official  capacity;  and  any  allowance  to  be  made  to  him  rests  in  the 
sound  discretion  of  the  surrogate,  and  is  not  measured  by  Code  Civ. 
Proc  J  3730,  relating  to  the  compensation  of  executors. 

3.  Same — Subviyisg  Executor. 

Where  three  executors  were  named  in  a  will,  and  only  two  quali- 
fied, and  one  died  after  serving  for  nine  months,  and  before  the  settle- 
mnt  of  the  surviving  executor's  accounts,  and  no  accounting  was  made 
by  the  executor  of  the  deceased  executor,  and  the  estate  exceeded 
$100,000,  personal  property,  over  all  debts,  only  one  full  commission 
can  be  allowed  to  the  accounting  executor  for  receiving  the  principal 
of  the  estate,  and  for  turning  it  over  to  himself  in  the  form  of  the 
investments  in  which  he  received  it 

4,  Sank — Deceased  Executor — Allowance. 

Where  one  of  two  executors  died  nine  months  after  appointment, 
in  determining  the  compensation  to  be  allowed  him,  whatever  portion 
of  the  estate  which  came  into  his  hands  which  would  have  been 
turned  over  to  legatees,  or  on  die  final  accounting  of  the  surviving 
executor  turned  over  in  kind  to  the  trustee  authorized  to  receive  it 

Commissions  of  Executors  and  Administrators, — Continued 

For  receiving  and  paying  out  any  additional  sums  not  amounting  to 
more  than  ten  thousand  dollars,  at  the  rate  of  two  and  one-half  per 


For  all  sums  above  eleven  thousand  dollars,  at  the  rate  of  one  per 
centum. 

In  all  cases  such  allowance  must  be  made  for  their  necessary  expenses 
actually  paid  by  them  as  appears  just  and  reasonable. 

If  the  gross  value  of  the  personal  property  of  the  decedent  amounts  to 
.  one  hundred  thousand  dollars  or  more  each  executor  or  administrator  is 
entitled  to  the  full  compensation  on  principal  and  income  allowed  herein 
to  a  sole  executor  or  administrator,  unless  there  are  more  than  three,  in 
which  case  the  compensation  to  which  three  would  be  entitled  must  be 
apportioned  among  them  according  to  the  services  rendered  by  them,  re- 
spectively, and  a  like  apportionment  shall  be  made  in  all  cases  where 
there  shall  be  more  than  one  executor  or  administrator. 


Where  a  will  provides  a  specific  compensation  to  »..  --_,.,..,.,   „,   „„■- 
ministrator  he  is  not  entitled  to  any  allowance  for  his  services,  unless  by 
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under  the  will,  should  be  included,  with  the  amount  realized  in  cash 
up  to  the  time  of  the  death  of  the  coexecutor,  in  computing  commis- 
sions at  one-half  rate  for  receiving,  where  the  terms  of  the  will  and 
consent  of  the  parties  render  the  conversion  of  the  property  into  cash 
unnecessary,  and  commissions  also  on  cash  paid  out  during  the  life 
of  the  deceased  coexecutor. 

5.  Wn-t— Construction— Division  or  RfSnWASv  Estatk. 

Testator  gave  his  residuary  estate  in  trus  to  be  divided  into  as  many 
separate  equal  parts  as  the  testator  left  surviving  grandchildren,  such 
parts  to  be  paid  over  to  each  grandchild  as  be  became  of  age.  Held 
that,  on  judicial  settlement  of  the  accounts  of  the  surviving  executor, 
the  trustee  and  the  residuary  legatees  are  entitled  to  have  the  residu- 
ary estate  divided  into  as  many  parts  as  there  are  grandchildren,  by 
the  trustee  selected  by  the  testator,  and  the  executor  will  be  directed 
to  turn  over  the  whole  of  the  estate  for  the  purposes  of  tbe  trust; 
the  shares  of  the  adult  grandchildren  being  payable  after  the  division. 

In  the  matter  of  the  judicial  settlement  of  the  accounts  of  John 
J.  McCormick,  surviving  executor  of  William  Kennedy.  Decree 
rendered. 

Cok  missions  or  Executors  and  An ministkatoks,— Continued. 

a  written  instrument  filed  with  the  surrogate,  he  renounces  the  specific 
compensation. 

Where  successive  or  different  letters  are  issued  to  the  same  person  on 
the  estate  of  the  same  decedent,  including  a  case  where  letters  testa- 
mentary, or  letters  of  general  administration,  are  issued  to  a  person  who 
has  been  previously  appointed  a  temporary  administrator,  he  is  entitled 
to  compensation  in  one  capacity  only,  at  his  election,  except  that  where  he 
has  received  compensation  in  one  capacity  he  is  entitled  to  the  excess,  if 
any,  of  the  compensation  allowed  by  law,  above  the  sum  which  he  ha* 
already  received  in  the  other  capacity. 

S  2730  Code  of  Dvil  Procedure. 

b.  Bast*  upon  which  computed. 

Commissions  should  not  be  allowed  on  the  basis  of  the  inventory  of  the 
estate,  but  only  for  actual  services  in  receiving  and  disbursing  the  moneys 
of  the  estate. 


VOLUME  XVI. 


Surrogates'  Court. 


Edward  Murphy,  2d,  for  surviving  executor,  John  J.  Mc- 
Cormick. 

H.  D.  Bailey,  for  executors  of  William   Shaw,   a   deceased 
executor. 


William  J.  Roche,  special  guardian. 

Heaton,  S.  Judicial  settlement  of  the  accounts  of  John  J. 
McCormick  as  surviving  executor  of  the  will  of  William  Ken- 
nedy, deceased.  Two  questions  arise:  First,  how  much  com- 
mission shall  be  allowed  McCormick,  and  what,  if  any,  commis- 
sion shall  be  allowed  the  representatives  of  the  deceased  executor, 
Shaw  ?  And  second,  to  whom  shall  the  accounting  executor  pay 
two  one-quarter  parts  of  the  residuary  estate — to  himself  as 
trustee,  or  to  the  beneficiaries  of  the  trusts  who  are  now  of 
legal  age? 

Commissions  of  Executors  and  Administrators, — Continued. 

Matter  of  Whipple,  81  App.  Div.  580;  81  N.  Y.  Supp.  393. 
The  words  "receiving  and  paying  out  all  sums  of  money  not  e 
one  thousand  dollars"  refer  to  aggregate  and  not  to  separate  sums. 
BetM  v.  Belts,  4  Abb.  N.  C.  317. 

In  the  event  of  the  death  of  one  of  the  executors  of  a  will  prior  t< 
final  accounting,  his  personal  representative  is  entitled  1 
only  upon  such  sums  as  were  received  and  paid  out  during  his  lifetime. 

Matter  of  Whipple,  81  App.  Div.  589:  81  N.  Y.  Supp.  303. 

Where  an  executor  or  administrator  has  only  received,  and  not  paid  out, 
funds  of  the  estate,  he  should  be  allowed  therefor  commissions  at  one- 
half  the  legal  rate. 

Hyendecker  v.  Eisemann,  3  Dem.  72. 

Commissions  will  not  be  allowed  on  the  money  received  and  disbursed 
in  continuing  the  business  of  the  testator. 
Matter  of  Hayden,  54  Hun,  197;  26  St  Rep.  gn;  7  N.  Y.  Supp.  313. 
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The  value  of  the  personal  estate  of  decedent  amounts  to  more 
than  $100,000  over  all  his  debts,  and  the  testator  named  three 
executors  in  his  will,  two  of  whom  qualified  and  entered  upon  the 
discharge  of  their  duties.  Therefore  section  2730  of  the  Code 
applies,  wherein  it  directs  the  surrogate  in  such  a  case  to  allow 
to  each  executor  the  full  compensation  on  principal  and  income 
allowed  by  such  section  to  a  sole  executor,  and  to  apportion  the 
same  among  them  according  to  the  services  rendered  by  them  re- 
spectively. One  of  the  two  executors  who  qualified  served  nine 
months  and  died.  His  executors  are  parties  to  this  accounting, 
and  claim  that  there  should  be  allowed  two  full  commissions  from 
this  estate — one  to  the  surviving  executor,  and  another  for  the 
benefit  of  the  deceased  executor's  estate  and  the  surviving  execu- 
tor— and,  to  obviate  the  necessity  for  apportionment  according 
to  the  services  rendered,  Mr.  McCormick  and  the  executors  of 
William  Shaw  have  agreed  that  the  amount  of  such  second  full 
commission  shall  be  apportioned  as  follows:  $3,035  to  Mr. 
Shaw's  estate,  and  the  balance  to  Mr.  McCormick.    The  estate  of 

Commissions  of  Executors  and  Admin istpators, — Continued. 

The  receipt  of  sums  of  money  from  the  sale  of  real  estate,  and  invest- 
ment of  the  same  to  produce  income,  is  not  such  an  act  of  "receiving  and 
paying  out"  as  entitles  an  executor  to  commissions. 

Belts  v.  Belts,  4  Abb.  N.  C.  317. 

Executors  are  not  entitled  to  commissions  on  real  estate  which  they 
never  sold,  although  having  a  discretionary  power  to  do  so  in  order  to 
perform  their  trust  The  fact  that,  in  confirmation  of  a  partition  agreed 
upon  among  the  residuary  devisees,  they  released  the  land,  does  not 
entitle  them  to  commissions  upon  its  value. 

Matter  of  Ross,  33  Misc.  163;  68  N.  Y.  Supp.  373. 

Executors  are  entitled  to  commissions  Upon  the  value  of  land  which 
they  buy  in  upon  foreclosing  a  mortgage  upon  il  held  by  their  testator. 

Matter  of  Ross,  33  Misc.  163;  68  N.  Y.  Supp.  373. 

The  value  of  unconverted  assets  transferred  to  beneficiaries  may  be 
fixed  by  the  agreement  of  the  parties  for  the  purpose  of  determining  the 
amount  of  the  executor's  commissions. 

Matter  of  Ross,  33  Misc.  163;  68  N.  Y.  Supp.  373. 


4o6  VOLUME  XVI. 

Surrogates'  Court.  [Feb. 

Mr.  Kennedy  was  well  invested,  and  during  the  nine  months  be- 
fore the  death  of  Mr.  Shaw  only  $14,205.62  cash  had  been  real- 
ized from  the  assets,  and  but  $10,732.93  had  been  paid  out.  Mr. 
McCormick  during  the  life  of  the  testator  had  been  his  clerk, 
bookkeeper,  and  confidential  man.  Mr.  Shaw  had  been  testator's 
attorney.  As  executors,  both  men  up  to  the  death  of  Mr.  Shaw 
took  active  part  in  the  management  of  the  estate  in  their  re- 
spective capacities  above  referred  to. 

The  precise  question  raised  seems  never  to  have  been  deter- 

.  mined  by  the  Court  of  Appeals,  and,  it  is  claimed,  has  never  been 

fully  considered  by  the  Appellate  Division.    In  none  of  the  cases 

does  there  seem  to  be  a  full  and  satisfactory  discussion  of  the 

subject. 

In  construing  section  2730,  the  question  arises  whether  the 
Legislature  intended  to  compensate  the  faithful  and  active  man 
with  more  than  his  quota  of  commissions  where  his  associate  for 
l*v  cause  left  upon  him  the  greater  part  of  the  work,  and  the 
further  question  as  to  the  effect  of  a  resignation,  removal,  or 

Commissions  of  Executors  and  Ad ministkators,— Continued. 

Executors  are  entitled  to  commissions  upon  a  general  legacy  of  person- 
ality, never  converted  into  cash,  where  it  is  delivered  to,  and  accepted  by, 
the  legatee  in  the  form  in  which  the  executors  received  it. 

Matter  of  Ross,  33  Misc.  163;  68  N.  Y.  Supp.  373. 

Payment  of  dower,  admeasured  by  a  judgment  of  the  supreme  court, 
is  not  an  executorial  duty  under  the  will  and  no  commissions  can  be 
allowed  on  the  payment 

Matter  of  Lawrence,  37  Misc.  702;  76  N.  Y.  Supp.  653. 

Executors  and  trustees  of  real  and  personal  property,  having  as  trustees- 
separable  duties  but  no  express  or  implied  mandatory  power  to  sell  the 
realty,  are  not  entitled  when  accounting  as  executors  to  have  the  value  of 
the  realty  in  their  hands  unsold  considered  in  determining  their  corn- 


Matter  of  McGlynn,  41  Misc.  156;  83  N.  Y.  Supp.  975. 
Executors  are  never  entitled  to  commissions  upon  the  value  of  the  real 
estate  not  actually  sold  by  them  and  converted  into  money. 
Matter  of  Tilden,  44  Hun,  441;  9  St.  Rep.  2jS. 
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death  of  a  coexecutor  upon  the  amount  of  commissions  to  be 
awarded  and  apportioned. 

Before  the  act  of  1849  the  Revised  Statutes  gave  the  compensa- 
tion to  the  executors  in  general  terms,  without  providing  for  any 
apportionment  among  them  upon  equitable  principles,  and  it  was 
therefore  held  that  each  executor  was  entitled  to  an  equal  share 
of  the  commissions,  no  matter  how  much  or  how  little  of  the  work 
he  had  performed.  White  v.  Bullock,  15  How.  Pr.  102,  4  Abb. 
App.  Dec.  578.  By  the  act  of  1849  (page  218,  c.  160),  in  all 
cases  where  there  was  more  than  one  executor  the  commission 
was  apportioned  among  them  according  to  the  services  rendered 
by  them  respectively.  This  act  introduced  the  principle  of  ap- 
portionment, and  the  gross  amount  of  commissions  was  to  be 
divided  among  the  executors  according  to  their  labor  and  deserts. 
But  the  increase  of  wealth  and  the  great  responsibility  of  ad- 
ministering large  estates  later  brought  a  new  element  into  the 
question  of  commissions.  Persons  of  means  and  of  experience  in 
business  affairs  avoided  and  renounced  the  care  of  estates,  and  it 

Commissions  op  Executors  and  Administrators,— Continued. 

The  bulk  of  the  estate  came  to  the  executors  invested  in  securities 
which  had  not  been  turned  into  money.  The  executors  were  allowed  one- 
half  commissions  upon  the  estimated  value  of  the  securities  for  receiving 
so  much  of  the  funds  of  the  estate.  Such  an  allowance  in  advance  of  the 
conversion  into  money  for  the  purposes  of  payment,  or  of  acceptance  of 
them  by  the  legatees  as  payment  was  held  to  be  premature  and  not 
justified. 

Matter  of  McAlpine,  126  N.  Y.  385 ;  27  N.  E.  475 ;  37  St  Rep.  fi. 

The  provision  of  the  statute,  concerning  the  commissions  of  executors 
and  administrators,  which  directs  die  allowance  thereof  for  receiving  and 
paying  out  sums  of  money,  is  to  be  so  construed  as  to  treat  the  reception 
of  every  variety  of  assets  as  a  receiving  of  money,  and  the  application  of 
such  assets  to  the  discharge  of  debts  and  legacies,  and  to  the  establish- 
ment of  trusts,  etc,  as  a  "paying  out"  of  sums  of  money. 

Rowland  v.  Morgan,  3  Dcm.  380. 

A  testator  authorized  his  executors  to  receive  from  his  estate,  in  addi- 
tion to  their  actual  and  necessary  disbursements,  and  in  lieu  and  ex- 
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was  to  meet  this  difficulty  that  the  Legislature  in  1863  (page  606, 
c.  362)  determined  to  give  full  commissions  to  more  than  one 
executor  who  should  undertake  an  estate  amounting  to  $100,000 
and  upwards,  and  in  that  act  this  language  was  used : 

"Each  and  every  of  such  executors  or  administrators  shall  be  entitled 
to  and  shall  be  allowed  the  full  amount  of  compensation  to  which  he  would 
have  been  entitled  if  he  bad  been  sole  executor  or  administrator;  pro- 
vided, however,  that  the  whole  amount  of  the  compensation  of  such 
r  administrators  shall  not  exceed  what  would  be  paid  to  three 
s  or  administrators." 


Under  this  act  it  was  held  that  there  could  be  no  apportionment 
where  two  executors  qualified  in  an  estate  of  over  $100,000,  but 
that  each  must  be  allowed  a  full  commission,  although  the  second 
executor  did  not  qualify  until  near  the  close  of  the  administration, 
and  did  nothing  but  sign  three  deeds  of  real  estate.  Matter  of 
Van  Nest,  1  Tuck.  130. 

When  chapter  18  of  the  Code  of  Civil  Procedure  was  adopted, 
in  1880,  the  principle  of  equal  division,  and  not  apportionment. 
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elusion  of  all  other  commissions  and  compensation,  the  following  commis- 
sions, viz. :  "*  *  *  on  the  proceeds  of  sale  of  real  estate  one  per  cent, 
of  the  amount  received."  It  was  held  the  executors  were  not  entitled  to 
any  commissions  upon  the  value  of  real  estate  which  was  partitioned 
among  four  sons  of  the  testator,  by  deeds  in  which  the  executors  and 
widow  joined  as  grantors  with  the  sons,  such  actual  partition  not  con- 
stituting a  sale  of  the  real  estate. 

Matter  of  Tilden,  44  Hun,  441 ;  9  St  Rep.  258. 

Where  there  is  an  equitable  conversion  under  the  will  the  court  may 
take  the  value  of  the  real  property  so  converted  into  account  for  the 
purpose  of  determining  whether  there  is  $100,000  or  over  involved. 

Matter  of  McLaren,  6  Misc.  483 ;  57  St.  Rep.  832 ;  27  N.  Y.  Supp.  289. 

Proceeds  of  the  sale  of  a  decedent's  real  property,  made  by  the  executors 
pursuant  to  valid  directions  contained  in  the  will,  are  to  be  reckoned  as 
part  of  the  personal  estate  for  the  purpose  of  an  allowance  of  commis- 
sions under  the  Code,  according  to  which,  where  the  personal  estate  of  a 
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in  estates  of  more  than  $100,000,  was  continued  as  found  in  sec- 
tion 2736.  We  had  this  condition,  then,  at  that  time :  In  estates 
of  less  than  $100,000  personal,  one  commission  was  allowed,  and 
the  surrogate  was  directed  to  apportion  it,  where  there  was  more 
than  one  executor  or  administrator,  among  them  "according  to 
the  services  rendered  by  them  respectively";  but,  in  estates  of 
more  than  $100,000  personal,  each  executor  or  administrator,  not 
exceeding  three,  was  allowed  a  full  commission,  and,  if  there 
were  more  than  three,  then  the  commissions  to  which  three  would 
be  entitled  must  be  divided  among  them  equally.  The  result  was 
that  the  active,  working  executor  or  administrator,  who  bore  the 
burden  and  heat  of  the  day,  received  his  full  commission,  and  no 
more,  while  the  second  and  third  executor  or  administrator  re- 
ceived the  same  pay,  although  he  quit  at  the  end  of  the  first  hour, 
or  began  work  at  the  eleventh  hour.  This  principle  was  estab- 
lished at  a  very  early  day.    St.  Matthew,  xx,  9. 

Chapter  535,  p.  718,  of  the  Laws  of  1881,  amended  section 
2736  by  extending  the  principle  of  apportionment,  which  thereto- 
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decedent  amounts  to  $roo,cco,  or  over,  three  full  commissions  are  dis- 
tributable among  three  or  more  executors. 

Smith  v.  Buchanan,  5  Dem.  169. 

An  executor  is  not  entitled  to  commissions  for  making  delivery  of  the 
subject  of  a  specific  bequest  to  the  legatee. 

Schenck  v.  Dart,  22  N.  Y.  420. 

Matter  of  Fisher,  93  App.  Div.  186;  87  N.  Y.  Supp.  567. 

Matter  of  Whipple,  81  App.  Div.  589;  81  N.  Y.  Supp.  393. 

Matter  of  Robinson,  37  Misc.  336;  75  N.  Y.  Supp.  400. 

No  commissions  accrue  upon  a  specific  legacy,  although  the  article  be- 
queathed has  been  sold,  and  the  price  collected  and  paid  over  by  the 
executor,  with  the  approval  and  by  the  direction  of  the  legatee. 

Farquharson  v.  Nugent,  6  Dem.  306. 

c.  When  payable. 

The  right  to  commissions  depends  upon  the  rendition  of  the  service  and 
the  settlement  of  the  account     Until  those  two  things  have  takm  place 
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fore  had  been  applied  only  to  estates  of  less  than  $100,000,  so 
that  where  there  were  more  than  three  executors  or  administra- 
tors the  compensation  to  which  three  would  be  entitled  should  be 
apportioned  among  them  according  to  the  services  rendered  by 
them,  respectively,  instead  of  being  divided  among  them  equally. 
It  also  added  this  sentence,  "A  like,  apportionment  shall  be  made 
in  all  cases  where  there  shall  be  more  than  one  executor  or  ad- 
ministrator," thus  changing  the  rule  in  such  a  case  from  an  equal 
division  to  an  apportionment  according  to  services  rendered.  The 
same  provisions  are  now  retained  in  section  2730  of  the  Code.  It 
was  well  settled  in  this  class  of  cases,  prior  to  the  extension  of 
the  apportionment  rule  in  1881,  that  one  of  two  executors  who 
did  most  of  the  work  got  no  more  than  his  one  full  commission, 
and  that  the  second  executor,  who  did  little  work,  also  got  one 
full  commission.  When  the  Legislature  contemplated  a  change 
in  i88t,  it  could  have  made  that  change  upon  either  of  two 
theories :  It  might  have  been  reasoned  that  in  an  estate  of  more 
than  $100,000,  where  one  executor  was  appointed  and  he  accept- 
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commissions  have  not  been  earned,  and  an  executor  or  administrator  is 
not  legally  entitled  to  them. 

Matter  of  Worthington,  141  N.  Y.  9;  56  St  Rep.  561 ;  35  N.  E.  929. 

The  commissions  of  an  administrator  are  to  be  deducted  as  of  the  date 
of  the  settlement  of  his  account,  and  not  as  of  the  date  of  filing  it. 

Matter  of  Taylor,  3  Redf.  316. 

In  case  of  continuing  trusts  for  the  payment  of  annuities,  an  executor 
may  account  annually,  or  make  annual  rests  and  receive  commissions 
accordingly. 

Matter  of  Fisher,  1  Bradf.  335. 

An  administrator  is  entitled  to  claim  his  full  commissions  on  income 
which  has  annually  been  ascertained  and  paid  over. 

Matter  of  Israel  Stiles,  6  Dem.  aoi ;  3  N.  Y.  Supp.  137. 

Hancox  v.  Meeker,  95  N.  Y.  53a 

Where  an  executor  withdraws  his  commissions  before  they  are  deter- 
mined and  allowed  by  the  surrogate,  it  is  proper  to  charge  him  with 
interest  upon  the  amount  from  the  date  of  the  withdrawal. 

Matter  of  Fumisi,  86  A  pp.  Div.  96 ;  83  N.  Y.  Supp.  53a 
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ed,  he  agreed  to  do  the  whole  work  for  one  full  commission,  and 
that  the  naming  of  two  executors  by  the  testator  ought  not  to  give 
either  the  right  to  more  fees  for  doing  part  of  the  work  than  he 
would  have  had,  as  a  sole  executor,  for  doing  it  all.  Therefore, 
if  the  surrogate  should  determine  that  the  executors  had  not 
borne  the  burden  equally,  so  that  each  was  entitled  to  receive  a 
full  commission,' he  ought  to  be  directed  to  allow  the  one  who  had 
done  the  greater  portion  of  the  work  a  full  commission,  but  no 
more,  and  that  as  between  the  estate  and  the  other  executor  the 
surrogate  should  determine  what  part  of  the  second  commission 
the  other  executor  had  earned,  and  direct  payment  accordingly. 
By  this  rule,  if  the  estate  had  the  benefit  of  full  services  from 
each  of  the  executors,  it  would  pay  each  full  fees ;  but,  if  any 
executor  failed  to  give  the  estate  the  benefit  of  his  full  share  of 
service,  the  estate  would  pay  him  only  for  such  service  as  he  had 
rendered  to  it.  Or  the  Legislature  might  have  proceeded  upon 
the  second  theory — that  the  law  as  it  then  stood,  and  as  it  had 
been  settled,  required  the  estate  to  pay  as  many  full  commissions 
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Executors  who  by  consent  of  adult  residuary  legatees,  have  taken  com- 
missions before  they  were  duly  allowed,  should  not  be  charged  with 
interest  upon  the  commissions. 

Matter  of  Franklin,  26  Misc.  107;  56  N.  Y.  Supp.  858. 

Matter  of  Ross,  33  Misc.  163 ;  68  N.  Y.  Supp.  373. 

Where  the  accounts  of  executors  or  administrators  are  subjected  to 
successive  judicial  settlements,  they  are  entitled  on  the  first  accounting, 
to  full  commissions  on  all  moneys  received  and  paid  out,  and  half  com- 
missions only  on  moneys  received  and  not  paid  out.  On  the  second  they 
are  allowed  the  other  half  on  moneys  since  paid  out,  and  full  commis- 
sions on  the  increase  received  and  paid  out,  or  directed  by  the  decree  to 

Matter  of  Singer,  3  Detn.  589. 

d.  Waiver  of  right  to  commissions. 

The  right  to  commissions  may  be  waived  by  the  party  entitled  thereto, 
and  after  such  waiver  he  will  be  estopped  from  claiming  the  tame. 
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as  there  were  executors,  not  exceeding  three,  and  required  such 
commissions  to  be  divided  equally  between  or  among  such  execu- 
tors, v.ithout  regard  to  the  amount  of  services  performed  by  them 
respectively;  that  the  only  injustice  to  be  remedied  was  found  in 
the  requirement  for  an  equal  division  of  the  gross  amount  of  fees, 
without  regard  to  the  services  rendered  by  each ;  that  the  testator 
was  supposed  to  know  the  law,  and  that  when  he  named  two  or 
three  executors  he  apportioned  a  definite  part  of  his  estate,  name- 
ly, the  gross  amount  of  two  or  three  commissions,  to  pay  for  the 
necessary  services  of  executors ;  and  that  the  only  change  in  the 
existing  law  which  was  needed  was  such  a  one  as  would  adjust 
the  equities  between  the  executors  themselves,  so  that  the  one  who 
did  the  most  work  would  receive  the  most  of  the  gross  fees  to  be 
devoted  to  paying  for  that  work,  and  so  that  the  one  who  did  but 
little  of  it  should  not  be  overpaid  at  the  expense  of  his  coexecutor, 
who  had  done  more  than  his  proportionate  share.  Now  which  of 
these  theories  did  the  Legislature  attempt  to  express  when  it  made 
the  amendment  in  1881  ? 
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Matter  of  Hopkins,  3a  Hon,  61S. 

Two  of  the  heirs  at  law  and  nexi  of  kin  of  a  deceased  person  agreed 
with  the  other  heirs  at  taw  and  next  of  kin,  who  were  of  equal  degree 
with  them,  that  they  would  take  out  letters  of  administration,  give  good 
bonds,  make  an  equal  and  immediate  distribution  of  all  securities  be- 
longing to  the  estate,  and  make  a  full  waiver  in  open  court  of  all  com- 
pensation for  services  as  administrators.  The  letters  were  issued,  the 
securities  divided  and  the  accounts  of  the  administrators  settled. 

Upon  the  settlement  the  administrators  were  allowed  by  the  surrogate 
full  commissions  upon  the  estate. 

On  appeal  this  was  held  to  be  error,  the  administrators  being  estopped 
by  the  agreement  from  claiming  commissions. 

Matter  of  Hopkins,  32  Hun,  618. 

After  the  estate  was  partially  administered  all  the  parties  interested 
agreed  with  the  executors  that  they  should  be  exempted  from  further 
duty  or  obligation,  and  that  for  the  purpose  of  fixing  their  compensation 
the  property  should  be  considered  as  of  a  stated  value,  and  as  if  such 


NEW  YORK  ANNOTATED  CASES.  413 

1905]  Matter  of  McCormick. 

Before  the  amendment  of  1S81  the  estate  was  taxed  with  two 
or  three  full  commissions  payable  to  the  two  or  three  executors 
without  regard  to  the  quantity  of  their  services,  and  there  is  no 
indication  that  the  amendment  was  intended  to  relieve  the  estate 
from  paying  the  two  or  three  full  commissions,  but  rather  that 
the  Legislature  sought  to  make  a  more  equitable  rule  as  between 
the  executors  themselves,  so  that,  instead  of  an  equal  division  of 
the  two  or  three  full  commissions,  there  might  be  allowed  to  the 
executor  who  did  the  most  work  the  greater  part  of  the  fees  al- 
lowed for  doing  that  work,  and  so  that  the  man  who  did  not  do 
his  proportionate  part  of  the  work  could  not  demand  an  equal 
division  of  the  fees.  The  cases  where  this  section  of  the  Code 
has  been  construed  show  that  it  has  been  uniformly  held  that  the 
active  executor  was  entitled  to  a  portion  of  the  unearned  fees  of 
his  coexecutors  in  addition  to  his  full  commissions,  and  that  the 
two  or  three  commissions  are  considered  and  treated  as  a  gross 
sum  applicable  to  the  payment  of  all  executorial  service.  Such 
cases  are  as  follows : 
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sum  were  cash,  and  they  should  be  paid  a  named  amount  for  all  com- 
missions. 

It  was  held  that,  the  beneficiaries  were  precluded  from  denying  the 
right  of  the  executors  to  compensation,  and  the  latter  were  estopped 
from  demanding  a  larger  amount  than  that  agreed  on. 

Matter  of  Turfler,  24  N.  Y.  Supp.  pi. 

Where  in  a  general  settlement  out  of  court,  an  executor  accepts  a  certain 
xum  as  "my  fee  as  executor  of  said  estate"  and  such  settlement  has 
been  approved  by  the  surrogate,  the  executor  cannot  be  allowed  to  recover 
further  commissions. 

Matter  of  Hodgman,  140  N.  Y.  421;  55  St  Rep.  800;  35  N.  E.  660. 

e.  In  addition  to  specific  compensation. 

The  provision  of  section  2730  of  the  Code  of  Civil  Procedure  which 
says  that  "on  the  settlement  of  the  account  of  an  executor  *  *  *  the 
surrogate  must  allow  to  him"  compensation,  etc.,  is  not  mandatory.  It 
was  not  intended  to  apply  where  a  testator  forbids,  by  the  will,  any  com- 
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In  Matter  of  Buchanan,  5  N.  Y.  St.  Rep.  351,  there  were  three 
executors,  who  performed  unequal  services,  and  three  full  com- 
missions were  divided  in  the  proportion  of  three-twelfths,  four- 
twelfths  and  five-twelfths ;  thus  giving  the  most  active  executor 
more  than  the  amount  of  one  commission. 

"The  three  representatives  are  entitled  to  compensation  equal 
to  three  times  the  amount  of  full  commission  to  one  executor,  to 
be  apportioned  in  proportion  to  services  rendered  and  responsibil- 
ity bome."  Matter  of  Franklin,  26  Misc.  107 ;  56  N.  Y.  Supp. 
858. 

In  Matter  of  Delaplaine,  45  Hun,  225 ;  9  St.  Rep.  786 ;  12  Civ. 
Pro.  401 ;  27  Week.  Dig.  204.  It  was  said,  "By  section  2736  of 
the  Code  of  Civil  Procedure,  the  executorial  service  that  may  be 
rendered  in  the  administration  of  this  estate  *  *  *  will  be 
compensated  by  two  full  commissions;"  and  the  court  held  that 
one  executor  would  not  be  allowed  to  exclude  his  coexecutor 
from  performing  his  part  of  the  services,  since  by  so  doing  he 
would  practically  secure  to  himself,  besides  the  compensation  that 
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Secor  v.  Sends,  5  Redf.  570. 

The  testator  may  expressly  give  compensation  in  addition  to  the  statute 
allowance,  and  in  such  cases,  the  court  will  award  payment  of  both. 

Matter  of  Sprague,  46  Misc.  216:  94  N.  Y.  Supp.  84. 

Before  a  legacy  can  be  held  to  be  in  lieu  of  the  commissions  of  an 
executor,  there  must  be  language  in  the  will  from  which  such  an  intention 
can  be  inferred. 

Matter  of  Mason,  98  N.  Y.  527. 

Under  a  will  directing  that  the  executor  shall  receive  in  addition  to  the 
fees,  charges,  commissions  and  disbursements  allowed  to  him  by  law,  a 
certain  sum  per  annum  out  of  the  estate  so  long  as  he  continues  to  act, 
etc.,  he  is  entitled  to  both,  and  section  2730  of  the  Code  of  Civil  Procedure 
has  no  application. 

Matter  of  Sprague,  46  Misc.  216;  94  N.  Y.  Supp.  84 

A  bequest  to  an  executor,  unless  there  is  language  in  the  will  indicating 
that  it  was  intended  as  a  specific  compensation  for  his  services,  does  not 
deprive  him  of  his  right  to  commissions. 

Matter  of  Mason,  98  N.  Y.  527. 


NEW  YORK  ANNOTATED  CASES. 


igos]  Matter  of  McCormick. 


he  would  have  been  entitled  to  claim  if  the  testator  had  named 
him  as  sole  executor,  a  like  compensation  for  excluding  his  co- 
executor  from  sharing  in  the  administration. 

In  Matter  of  Kenworthy,  63  Hun,  165;  44  St.  Rep.  275;  17 
N.  Y.  Supp.  655,  there  were  three  executors,  and  only  two  com- 
missions were  allowed  by  the  surrogate.  The  executrix,  having 
received  and  disbursed  only  a  small  amount  of  money,  was  held 
not  to  be  entitled  to  any  commissions.    The  General  Term  said : 

"Section  2736  of  the  Code  provides  that  *  *  *  each  executor,  not 
exceeding  three,  is  entitled  to  full  compensation,  unless  the  court  shall 
apportion  the  aggregate  according  to  the  services  rendered.  I  do  not 
understand  that  the  power  to  apportion  includes  the  power  totally  to  abate 
any  executor's  compensation.  *  *  *  There  seems  to  have  been  no 
occasion  to  apportion  the  aggregate  in  this  case;  at  least,  no  such  thing 
was  done,  and  nobody  complained  on  that  account  *  *  *  The  statute, 
as  applied  to  this  case,  says  that  she  was  entitled  to  full  compensation,  be- 
cause there  was  nothing  taken  from  her  compensation,  or  any  apportion- 
ment.    Here,  as  already  observed,  the  statute  is  peremptory,  and  gave 
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A  will  contained  a  direction  that  each  executor  and  trustee  other  than 
the  testator's  wife,  "do  receive  and  take  the  full  rate  of  compensation 
provided  by  law  for  each  executor."  Substantially  the  whole  income  of 
the  estate  was  given  to  the  wife.  It  was  held  she  was  not  entitled  to 
commissions  as  it  was  the  intention  of  the  testator  to  exclude  her  from 
compensation. 

Matter  of  Kemochan,  104  N.  Y.  618;  11  N.  E.  149;  6  St.  Rep.  439;  26 
Week.  Dig.  330. 

An  executor  has  the  right  to  renounce  the  specific  compensation  pro- 
vided by  will  and  claim  the  statutory  fees  at  any  time  before  the  decree. 

Matter  of  Weeks,  5  Dem.  194. 

Matter  of  Arkenburgh,  13  Misc.  744;  60  St  Rep.  567;  35  N.  Y.  Supp. 
251. 

Upon  filing  a  renunciation  of  specific  compensation  provided  for  in  the 
will  the  surrogate  may  allow  an  executor  his  commissions  on  the  same 
principles  which  would  control  if  there  had  been  nothing  said  in  the  will 
in  regard  to  specific  compensation. 

Matter  of  Arkenburgh,  38  App.  Div.  473;  56  N.  Y.  Supp.  533. 
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the  executrix   full  commisssions,  because  nothing  was  taken  from  her 
commissions  by  apportionment" 

In  Matter  of  Meyer,  95  App.  Div.  443-453 ;  88  N.  Y.  Supp.  798, 
the  fourth  executor  did  little  work,  went  to  Europe,  and  was 
there  at  the  time  of  the  final  judicial  settlement.  Two  full  com- 
missions were  allowed  the  two  active  executors,  one-half  of  the 
third  commission  was  allowed  the  third  executor,  and  the  re- 
maining one-half  was  allowed  the  absent  executor. 

It  will  be  observed  that  up  to  this  point  this  section  has  been 
considered  only  with  reference  to  its  application  in  the  case  of  a 
completed  judicial  settlement  where  the  executorial  services  had 
been  fully  performed,  all  of  the  executors  having  survived  the 
settlement ;  and  the  conclusion  must  be  reached  that  in  such  a  case 
as  many  full  commissions  must  be  allowed  and  apportioned  as 
there  are  executors  or  administrators,  not  exceeding  three.  From 
these  cases,  therefore,  there  seems  to  be  no  doubt  about  the 
proposition  that  if  Mr.  Shaw  had  gone  to  Europe  after  serving 
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The  surrogate  has  power  to  deny  all  commissions  where  there  has  been 
misconduct  on  the  part  of  the  executor,*  resulting  in  losses  to  the  estate 
greater  than  the  lawful  compensation. 

Matter  of  Rutledgc,  16a  N.  Y.  31;  56  N.  E.  511;  30  Civ.  Pro.  405. 

Wheelwright  v.  Rhoades,  38  Hun,  57. 

The  omission  of  an  executor  to  seek  a  judicial  construction  of  the  wilt 
under  which  he  is  acting  is  not  sufficient  ground  for  withholding  from 
him  his  statutory  commissions. 

Matter  of  IngersoU,  95  App.  Div.  am;  88  N.  Y.  Supp.  698. 

Neglect  of  duty  will  not  deprive  an  executor  of  commisssions,  but  if  he 
owes  the  estate  die  same  must  be  applied  upon  his  debt 

Matter  of  Brintnall,  40  Misc.  67;  81  it.  Y.  Supp.  25a 

An  administrator  should  not  be  denied  his  statutory  commissions  be- 
cause of  a  mistake  of  judgment  in    ;e  management  of  the  estate,  especially 
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nine  months,  and  had  taken  no  part  in  the  management  of  the 
estate  from  that  time,  but  had  survived  this  accounting,  it  would 
now  be  the  duty  of  the  surrogate  to  allow  from  the  estate  two 
full  commissions,  and  to  apportion  one  of  them  between  Mr.  Shaw 
and  Mr.  McCormick  according  to  the  services  rendered  by  them, 
respectively.  Does  the  fact  that  Mr.  Shaw,  instead  of  going  to 
Europe,  died  nine  months  after  entering  upon  the  performance 
of  his  duties,  require  the  application  of  a  different  rule  ?  In  either 
case  the  duty  would  devolve  upon  McCormick  of  completing  the 
settlement  of  the  estate  as  sole  acting  executor.  With  Mr.  Shaw 
alive  and  refusing  to  act  after  serving  nine  months,  McCormick 
would  get  additional  compensation.  With  Mr.  Shaw  dead  at 
the  end  of  nine  months,  if  the  same  rule  was  not  applied,  Mc- 
Cormick would  get  no  additional  compensation.  But  suppose  Mr. 
Shaw  had  resigned  or  been  removed  at  the  end  of  nine  months' 
service?  Let  us  consider  the  cases  dealing  with  those  conditions: 
In  Matter  of  Hayden,  54  Hun,  197,  26  St.  Rep.  on,  7  N.  Y. 
Supp.  313,  affirmed  without  opinion  125  N.  Y.  776;  36  St.  Rep. 
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where  he  is  charged  with  the  loss  to  the  estate  caused  by  his  mistake. 

Matter  of  Baker,  72  App.  Div.  an;  76  N.  Y.  Supp.  61. 

The  administratrix  filed  no  inventory  until  forced  to  do  so  in  a  com- 
pulsory accounting  and  did  not  then  include  in  it  a  note  of  a  solvent  debtor. 
No  attempt  had  been  made  to  collect  the  note.  She  was  charged  with  the 
amount  unpaid  upon  the  note  with  interest  and  denied  commissions. 

Matter  of  Wilbur,  27  Misc.  126;  57  N.  Y.  Supp.  398. 

On  an  accounting  in  equity,  the  court  may  properly  refuse  to  allow  the 
commissions  of  an  executor  who  has  been  guilty  of  neglect  or  unfaith- 
fulness in  the  discharge  of  his  duty. 

Stevens  v.  Melcher,  152  N.  Y.  551;  46  N.  E.  965. 

Where  there  is  no  charge  of  misconduct  or  improper  management  of  the 
estate  the  surrogate  has  no  authority  to  refuse  to  allow  the  full  statutory 
commissions. 

Matter  of  Dutcher,  102  App.  Div.  410;  92  N.  Y.  Supp.  418. 

Where  there  are  two  reasonable  and  consistent  interpretations  of  a 
testamentary  provision,  by  one  of  which  an  executor  would  be  debarred 
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ion  ;  27  N.  E.  409,  the  executors  were  accounting  on  their  ap- 
plication for  leave  to  resign.  The  estate  was  over  $100,000,  and 
there  were  three  executors,  and  one  had  done  all  the  work.  He 
asked  for  three  full  commissions  on  the  uninventoried  value  of  the 
body  of  the  estate  not  expended,  and  upon  that  portion  received 
and  paid  out.  The  court  held  that  the  executors,  having  resigned 
before  completing  their  duties,  were  not  entitled  to  commissions 
on  the  body  of  the  estate.  As  to  three  full  commissions  on  the 
amount  received  and  paid  out,  the  court  said : 

"Section  2736  of  the  Code  of  Civil  Procedure  provides  for  c 
where  the  trusts  have  been  fully  administered.  It  evidently  has  1 
plication  to  a  case  where  the  trust  is  not  executed,  and  the  < 
resign  before  their  duties  are  finished  In  such  a  case  we  think  ho 
r  has  the  right  to  claim,  either  for  himself  or  for  his  associate 
',  the  three  commissions  allowed  by  the  section." 

One  full  commission  was  allowed  on  the  amount  received  and 
paid  out. 
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from  receiving  any  compensation,  while  the  other  would  effect  no  such 
inhibition,  the  court  is  bound  to  adopt  the  latter. 

Matter  of  Marshall,  3  Dem.  173. 

The  exercise  of  discretion  by  a  surrogate  in  denying  commissions  to  an 
executor  because  of  misconduct  is  reviewable  by  the  Appellate  Division. 

Matter  of  Gall,  107  App.  Div.  310;  95  N.  Y.  Supp.  124. 

Where  a  surrogate  allows  commissions  to  an  executor  not  entitled  to 
them,  the  remedy  is  by  appeal  from  the  decree  and  not  by  motion  to 
modify  it  by  striking  out  the  item. 

Matter  of  Humfreville,  8  App.  Div.  312;  40  N.  Y.  Supp.  939. 

g.  Full  commissions  and  apportionment. 

In  Welling  v.  Welling,  3  Dcm.  511,  it  is  held  that,  where  the  estate  ex- 
ceeds ¥100,000,  and  three  executors  were  appointed  by  the  will,  three  full 
commissions  should  be  allowed,  although  one  of  the  executors  died  before 

the  accounting. 
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In  Matter  of  Allen,  96  N.  Y.  327,  one  trustee  was  seeking  to 
resign,  and  complained  that  the  allowance  of  commissions  was 
too  small,  while  other  parties  claimed  that  none  should  have  been 
allowed.    The  court  said : 


'The  principal  care  may  have  devolved  upon  the  other  trustees,  but  this 
is  not  material.  The  testator  thought  proper  not  only  to  create  the  trust, 
but  to  require  for  its  execution  three  trustees,  and  he  law  now  permits 
compensation  to  persons  placed  in  that  situation,  and  who  serve  to  the 
end  of  the  trust,  without  regard  to  the  actual  trouble  or  labor  to  which 
they  have  been  put  It  is  true,  the  petitioner  cannot  claim  on  that  ground. 
He  does  not  intend  to  continue.  *  •  •  Compensation,  therefore,  can- 
not be  claimed  as  of  course,  and,  if  allowed,  must  be  measured  by  a  dif- 
ferent rule  from  that  which  the  law  applies  when  the  trust  *  *  *  have 
been  fully  executed." 

In  Matter  of  Douglas,  60  App.  Div.  64 ;  69  N.  Y.  Supp.  687, 
was  another  case  of  resignation,  and  the  court  held  that  full  com- 
missions should  not  be  allowed. 
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Three  of  four  executors  of  an  estate  filed  a  petition  for  an  accounting. 

The  four  executor  was  made  a  party  to  the  proceeding  and  the  account- 
ing involved  the  entire  property  of  the  estate  amounting  to  over  $100,000 
in  personalty.  The  surrogate  allowed  two  of  the  petitioning  executors 
1  each  and  the  other  petitioning  executor  one-half  of 
He  reserved  the  remaining  one-half  of  the  one  com- 
mission to  await  an  accounting  by  the  executor  who  did  not  join  in  the 
petition.  It  was  held  that  the  accounting  was  complete,  and  that,  as  the 
executor  who  did  not  join  in  the  petition  had  rendered  services  of  the 
same  general  nature  as  those  rendered  by  the  executor  who  received  half 
commissions,  the  surrogate  should  have  directed  payment  of  the  reserved 
commission  to  her. 

Matter  of  Meyer,  95  App.  Div.  443;  88  N.  Y.  Supp.  798. 

In  apportioning  commissions  among  several  executors,  in  the  case  of  an 
estate  exceeding  $100,000  in  value,  consideration  should  be  given  to  the 
amount  of  time  devoted  by  the  executors  respectively,  to  the  affairs  of 
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In  Matter  of  Baker,  35  Hun,  272,  the  administrator  with  the 
will  annexed  was  removed  for  failure  to  file  a  bond  about  18 
months  after  his  appointment,  and  it  was  held  that,  as  he  had  not 
completed  his  trust,  he  was  in  the  same  condition  as  one  asking 
to  resign,  and  ought  not  to  be  allowed  commissions  on  uncon- 
verted real  estate. 

In  Matter  of  Allen,  29  Hun,  7,  the  right  of  one  of  three  execu- 
tors and  trustees  to  commissions  on  a  $100,000  estate  was  being 
discussed,  and  the  court  adopted  from  the  Special  Term  opinion 
this  expression,  "If  for  any  reason  the  trustee  does  not  perform 
the  duty,  his  right  to  the  commissions  is  not  complete." 

In  the  Matter  of  Worthington,  51  St.  Rep.  555;  22  N.  Y. 
Supp.  19,  the  estate  was  more  than  $100,000,  and  there  were  four 
executors,  one  of  whom,  after  serving  about  eight  years,  was  de- 
clared a  lunatic,  removed  from  office,  and  afterwards  died.  He 
had  assigned  his  right  to  commissions  to  his  attorney,  who  sought 
to  be  made  a  party  to  the  accounting  proceedings.  The  surrogate 
said,  "But  it  appears  that  H.  was  entitled  to  no  commissions  on 
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the  estate,  and  to  the  extent  and  importance  of  the  labors  which  they  have 
severally  performed. 

Matter  of  Harris,  4  Dem.  463;  I  St  Rep.  331. 

The  authority  given  to  the  surrogate  to  apportion  commissions  carries 
with  it  incidentally  the  power  to  enforce  payment  thereof  the  same  as  any 
other  sum  authorized  and  directed  to  be  paid. 

Matter  of  Dunkel,  5  Dem.  188;  10  St.  Rep.  213. 

Where  an  executor  is  discharged,  at  his  own  request  before  the  com- 
pletion of  the  trust,  the  amount  of  his  commissions  is  in  the  discretion 
of  the  surrogate. 

Matter  of  Douglas,  60  App.  Div.  64;  69  N.  Y.  Supp.  687. 

Presumptively,  each  executor  is  entitled  to  an  equal  share  of  the  com- 
missions. 

Matter  of  Dunkel,  5  Dem.  188;  10  St.  Rep.  213. 

Where  no  services  have  been  rendered  by  one  of  several  executors  the 
surrogate  can  apportion  to  him  no  commissions. 

Matter  of  Manice,  3'  Hun,  no. 
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the  corpus  of  the  estate,  *  *  *  because  of  his  removal  be- 
fore the  completion  of  his  duties ;"  and  the  surrogate  quotes  with 
approval  the  language  of  the  Baker  case,  that  "if,  for  any  reason, 
the  trustee  does  not  perform  the  duty,  his  right  to  commissions 
is  not  complete,"  and  added :  "It  can  therefore  make  no  differ- 
ence whether  he  resigns,  die,  or  be  removed  for  cause.  In  either 
case  no  commissions  can  be  allowed."    The  General  Term  said : 

"The  mode  of  ascertaining  and  fixing  commissions  of  executors  are 
statutory,  and,  until  they  are  so  ascertained  and  fixed,  none  are  due;  and 
in  this  case,  by  reason  of  the  lunacy  and  death  of  H,  none  ever  became 
due  and  payable." 

The  Court  of  Appeals,  in  affirming  the  General  Term  (141  N. 
Y.  9;  35  N.  E.  929;  56  St  Rep.  561 ;  23  L.  R.  A.  97),  only  dis- 
cussed the  nonassignability  of  commissions,  but  said: 


"It  may  be  conceded  that    *    *    •    the  removed  executor  had  actively 
participated  for  many  years  in  the  management  and  administration  of  the 
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h.  Double  commissions. 

Double  commissions  to  the  same  person,  as  executor  and  trustee,  are  to 
be  awarded  only  when  the  will  contemplates  a  several  and  separable  action 
in  each  capacity,  and  not  at  the  same  time,  but  at  different  stages  of  the 
administration. 

Matter  of  McAlpine,  126  N.  Y.  285 ;  27  N.  E.  475 ;  37  St.  Rep.  6. 

To  entitle  the  same  person  to  commissions  as  executor  of,  and  trustees 
under,  a  will,  such  will  must  provide  either  by  express  terms  or  by  fair 
intendment  for  the  separation  of  the  two  functions  and  duties,  one  duty 
to  precede  the  other,  and  to  be  performed,  or  substantially  performed, 
before  the  latter  is  begun. 

Matter  of  Beard,  77  Hun,  m;  59  St.  Rep.  851;  28  N.  Y.  Supp.  305. 

Double  commissions  may  be  allowed  executors  where  their  functions  as 
such  and  as  trustees  are  distinct ;  but  the  executors  cannot  be  allowed 
trustees'  commissions  until  their  first  accounting  as  trustees. 

Matter  of  Tucker,  20  Misc.  728;  62  N.  Y.  Supp.  1021. 

Where  a  will  gives  to  a  trust  company,  the  executor  and  trustee,  certain 
separate  trust  funds  which  it  is  to  manage,  invest  and  therefrom  pay  a 
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estate,  and  that  his  representatives  were  therefore  entitled  to  some  con- 
sideration upon  the  final  allowance  of  commissions  by  the  surrogate.  The 
difficulty  in  the  way  of  the  appellant  is  of  another  kind." 

We  can  then  go  one  step  further,  and  from  the  foregoing  cases 
draw  the  conclusion  that,  when  an  executor  or  administrator  re- 
signs or  is  removed  before  the  completion  of  his  duties,  he  is  not 
entitled,  under  section  2730,  to  draw  a  full  commission,  either  for 
his  own  benefit  or  that  of  his  associates.  In  such  cases  the  amount 
of  compensation  to  be  allowed  for  his  services  is  not  measured  by 
section  2730,  but  is  in  the  discretion  of  the  surrogate.  And  now 
we  come  to  the  precise  question  in  this  case :  What  is  the  effect 
of  the  death  of  one  of  the  executors  after  he  has  qualified,  and 
before  the  final  settlement,  as  regards  the  allowance  of  commis- 
sions under  section  2730  for  the  benefit  of  his  associates  and  his 
own  estate?  There  seem  to  be  a  few  cases  which  hold  with  the 
claimants  in  this  case,  namely,  that  two  full  commissions  must  be 
allowed  and  apportioned  between  McCormick  and  Shaw's  execu- 
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fixed  income  to  the  several  beneficiaries,  the  trustee  is  entitled  a 
to  any  commissions  for  paying:  out  and  receiving  the  corpus  as  trustee,  but 
is  not  entitled  as  executor  to  any  commissions  upon  the  accrued  income 
of  the  corpus,  which  income  it  is  about  to  transfer  to  itself  and  retain  as 

Matter  of  Gilbert,  25  Misc.  584;  56  N.  Y.  Supp.  149. 

The  performance  of  a  trust  may  be  added  to  the  ordinary  duties  of  an 
executor  in  such  a  manner  that  the  two  functions  run  on  together,  and 
where  a  will  makes  no  separation,  but  thus  blends  the  two  duties,  single 
commissions  only  are  allowable. 

Matter  of  McAlpine,  126  *..  Y.  285 ;  37  St  Rep.  6;  27  N.  E.  475. 

i.  Assignability. 

The  commissions  of  an  executor,  until  ascertained  in  the  maiiiH  pre- 
scribed by  law,  are  not  subject  to  his  disposal,  but  upon  grounds  of  public 
policy  are  unassignable. 

Matter  of  Worthmgton,  141  N.  Y.  0;  35  N.  E.  939;  56  St  Rep.  561. 
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tors.  In  the  cases  seeming  to  hold  to  the  contrary,  unfortunately, 
these  cases  have  not  been  discussed,  which  is  one  reason  why  the 
rule  to  be  applied  seems  to  be  so  unsettled. 

In  Betts  v.  Betts,  4  Abb.  N.  C.  317-437,  the  testator  died  in 
1851,  had  an  estate  of  over  $100,000  and  several  executors,  one 
of  whom  was  the  widow,  Mrs.  Holbrook,  who  lived  until  1874. 
The  case  came  before  the  court  in  1878,  and,  on  a  claim  made  by 
her  executors  for  commissions  on  her  behalf,  the  court  said : 

"She.  gave  no  special  personal  attention  to  the  management  of  the  estate, 
and,  if  her  right  to  commissions  rested  alone  upon  actual  services  rend- 
ered, the  allowance  to  her  would  properly  be  measured  upon  a  small 
standard;  but  in  estates  exceeding  $100,000  the  statute  peremptorily  fixes 
an  allowance  for  each  of  the  executors,  not  exceeding  three.  This  case 
comes  within  the  statute,  and  commissions  should  be  allowed  her  on  sums 
received  and  paid  out  on  what  is  called  the  general  account" 

There  seems  to  have  been  no  apportionment  of  any  part  of  her 
commissions,  since  this  was  before  the  law  provided  for  appor- 
tionment in  such  cases. 

In  Matter  of  Newland,  7  Misc.  728 ;  56  St.  Rep.  526 ;  28  N.  Y. 
Supp.  496,  there  was  an  estate  of  over  $100,000  personal,  with 
two  executors.  One,  after  serving  16  months,  died.  The  other 
completed  the  trust  duties.  Held,  that  two  full  commissions 
should  be  allowed— one  to  the  surviving  executor,  and,  in  addi- 
tion, one-half  of  the  commission  allowed  by  law  upon  all  property 
on  hand  and  undisturbed  at  the  death  of  the  coexecutor,  and  to 
the  executor  of  the  deceased  executor  commissions  on  all  prop- 
erty actually  received,  paid  out,  and  distributed  to  legatees  and 
others  by  both  up  to  the  death  of  one,  and,  in  addition,  one-half 
the  commissions  on  all  property  held  by  both  executors  and  re- 
maining on  hand  at  the  date  of  death  of  said  coexecutor;  thus  al- 
lowing two  full  commissions. 

In  Welling  v.  Welling,  3  Dem.  511,  there  was  an  estate  of  over 
$100,000,  with  three  executors.  One  died  six  months  after  ap- 
pointment. Held,  that  three  full  commissions  should  be  appor- 
tioned among  the  two  survivors  and  the  executors  of  the  deceased 
executor. 
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In  Matter  of  Roosevelt,  5  Redf.  601,  J.  and  T.  were  executors 
and  trustees  of  an  estate  of  over  $100,000.  In  1876  they  account- 
ed as  executors,  and  received  the  corpus  of  the  estate  as  trustees 
upon  three  trusts,  each  being  over  $100,000.  T.  died  in  1878,  and 
J.  continued  to  act  as  sole  trustee,  and  made  and  settled  his 
annual  account  in  1882,  and  at  that  time  application  was  made  to 
the  surrogate  for  the  allowance  of  commissions  to  J.  and  the  rep- 
resentatives of  T.  upon  the  capital  of  the  trusts  for  receiving  the 
same.  Allowed.  Apparently  nothing  was  apportioned  or  al- 
lowed for  any  service  rendered  after  the  death  of  the  trustee,  T. 

Matter  of  Whipple,  81  App.  Div.  589 ;  81  N.  Y.  Supp.  393,  is  a 
recent  case,  and  is  entirely  at  variance  with  the  cases  just  referred 
to,  which  cases  are  not  mentioned  or  discussed  in  the  opinion. 
An  examination  of  the  appeal  book  and  briefs  shows  that  no 
claim  was  urged  before  the  court  that  three  full  commissions 
should  be  allowed  and  apportioned,  the  claimant  asking  only 
that  the  total  amount  upon  which  commissions  were  allowed  her 
as  the  executrix  of  the  deceased  executor  be  increased.  However, 
in  the  briefs  the  attention  of  the  court  was  called  to  these  cases, 
which  were  claimed  to  be  authority  for  a  much  larger  allowance 
of  commissions.  The  Appellate  Division  sustained  the  surrogate 
in  allowing  two  full  commissions  to  the  two  surviving  executors, 
and  commissions  to  the  estate  of  the  deceased  executor,  com- 
puted upon  the  amount  received  and  paid  out  during  his  life- 
time. 

From  these  divergent  opinions  no  conclusion  can  be  drawn, 
based  upon  unquestioned  authority,  but  from  them  all  he  may 
get  sufficient  instruction  to  enable  us  to  correctly  interpret  section 
2730.  That  section  opens  with  the  statement  that  "on  the  settle- 
ment of  the  account  of  an  executor  or  administrator,  the  surrogate 
must  allow,"  etc.  It  does  not  in  terms  apply  to  the  allowance 
of  compensation  to  a  resigning  executor,  or  to  a  removed  execu- 
tor, or  to  the  representative  of  a  deceased  executor,  but  to  an 
executor  or  administrator  who  is  before  the  court,  having  com- 
pleted his  duties,  and  the  time  having  arrived  for  the  fixing  and 
allowing  of  commissions.  The  executors  or  administrators  to 
whom  commissions  are  to  be  awarded  under  that  section  arc 


NEW  YORK  ANNOTATED  CA&ES.  425 

1905]  Matter  of  McCormick. 

those  who  are  such  at  the  time  of  the  judicial  settlement,  and 
not  those  who  may  have  been  such  at  some  prior  time,  and  who 
for  any  cause  are  no  longer  before  the  surrogate  as  such  officers. 
Matter  of  Allen,  96  N.  Y.  327 ;  Matter  of  Hayden,  54  Hun,  197 ; 
26  St.  Rep.  911 ;  7  N.  Y.  Supp.  313. 

It  is  well  settled  that  executors  and  administrators  have  no 
absolute  right  to  commissions  until  they  are  determined  upon  and 
awarded  by  the  surrogate  on  a  judicial  settlement  of  their  ac- 
counts. That  they  are  unassignable,  and  may  be  lost  by  miscon- 
duct or  resignation  or  death.  Matter  of  Worthington,  141  N.  Y. 
9;  35  N.  E.  929;  56  St.  Rep.  561;  23  L.  R.  A.  97;  Matter  of 
Fumiss,  86  App.  Div.  96;  83  N.  Y.  Supp.  530;  Matter  of  Dunkel, 
5  Dem.  188 ;  10  St.  Rep.  213 ;  Naylor  v.  Gale,  73  Hun,  53 ;  56  St. 
Rep.  103 ;  25  N.  Y.  Supp.  934. 

The  number  of  executors  or  administrators  to  whom  commis- 
sions can  be  allowed  under  section  2730  is  measured  by  the  num- 
ber in  office  at  the  time  for  awarding  such  commissions,  if  three 
or  more,  then  three  commissions,  if  two,  two  commissions,  if  one, 
one  commission,  and  not  by  the  number  who  from  first  to  last 
may  have  qualified  and  acted,  and  for  one  reason  or  another  have 
ceased  to  be  executors  or  administrators  at  the  time  of  the  ac- 
counting. Whether  they  have  resigned,  have  been  removed  for 
cause,  or  have  died,  neither  they  nor  their  representatives  are  be- 
fore the  surrogate  in  their  official  capacity  on  an  accounting  by 
the  survivor  or  survivors ;  and  whatever  allowance  of  compensa- 
tion has  been  theretofore  made  to  them  or  which  should  be  made 
to  them  upon  such  judicial  settlement  is  not  measured  by  section 
2730,  but  by  the  good  judgment  and  sound  discretion  of  the 
surrogate. 

This  reasoning  and  construction  given  to  section  2730  require 
us  to  hold  in  this  case  that,  since  Mr.  McCormick  is  now  account- 
ing as  sole  executor,  but  one  full  commission  can  be  allowed,  and 
that  is  awarded  to  him.  No  separate  accounting  has  been  had  by 
the  executors  of  Mr.  Shaw  for  his  acts  and  doings  as  coexecutor, 
hut  the  amount  of  the  estate  received  in  money  during  his  life, 
not  including  cash  on  hand,  was  $14,205.62,  and  the  amount  dis- 
bursed during  that  period  was  $10,732.93.    It  is  the  claim  of  the 
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special  guardian  that  the  allowance  of  compensation  for  Mr. 
Shaw's  services  should  be  based  upon  those  amounts,  and  that  no 
compensation  should  be  computed  on  the  value  of  the  personal 
estate  received  by  him.  This  is  now  a  final  accounting,  and  the 
value  of  the  estate  to  be  turned  over  to  the  surviving  executor  as 
trustee  is  known,  not  estimated  from  the  inventory,  and  will  be 
received  by  the  trustee  as  cash  by  his  consent,  and  in  accordance 
with  the  terms  of  the  will  of  the  deceased,  who  in  and  by  such  will 
authorized  the  trustees  to  receive  such  investments  in  kind  as 
cash.    That  portion  of  the  will  reads  as  follows : 

"I  authorize  my  executors  to  retain,  and  the  trustees  of  the  trust  estate 
created  in  this  my  will  to  receive  from  my  executors  and  hold,  such  of  the 
investments,  securities  and  real  property  owned  by  me  at  my  decease,  as 
my  executors  or  trustees  may  deem  safe  and  desirable." 

It  is  the  obvious  intent  of  the  law  to  make  the  sums  called 
"commissions"  compensation,  not  alone  for  the  service  of  receiv- 
ing and  paying  out,  but  compensation  for  the  whole  services, 
measured  by  a  fixed  standard,  based  upon  receipts  and  disburse- 
ments. Collier  v.  Munn,  41  N.  Y.  143;  Wagstaff  v.  Lowerre,  3 
Abb.  Pr.  411;  23  Barb.  209;  Hill  v.  Kelson,  1  Dem.  357;  Matter 
of  Harris,  4  Dem.  463 ;  1  St.  Rep.  331,  Our  statute  provides  com- 
pensation for  executors  and  administrators  based  upon  sums  of 
money  received  and  paid  out.  There  is  no  mode  of  computing 
commissions  other  than  is  furnished  by  the  statute.  Hall  v. 
Tryon,  1  Dem.  296.  The  discretion  to  be  exercised  by  the  surro- 
gate in  fixing  the  compensation,  when  any  at  all  is  allowed,  of 
executors  or  administrators  upon  their  resignation,  removal,  or 
death,  has  uniformly  followed  the  standard  of  the  percentage 
upon  receipts  and  disbursements  fixed  by  section  2730.  The  sur- 
viving executor  is  allowed  commissions  upon  this  accounting  for 
receiving  the  principal  of  the  estate,  and  for  turning  it  over  to 
himself  largely  in  the  form  of  the  investments  in  which  he  re- 
ceived it.  In  allowing  compensation  for  Mr.  Shaw's  services, 
whatever  portion  of  the  estate  received  by  him  which  has  been 
turned  over  to  the  legatees,  or  is  now  being  turned  »ver  ia  kind 
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to  the  trustee,  ought  to  be  included  with  the  amount  actually 
realized  in  cash  up  to  the  time  of  his  death,  as  a  basis  for  com- 
puting commissions  at  one-half  rate  for  receiving,  since  by  the 
terms  of  the  will  and  the  consent  of  the  parties  on  this  account- 
ing it  has  never  become  necessary  to  convert  such  property  into 
cash,  but  the  same  is  now  treated  as  so  much  cash  received  and 
held  at  the  time  of  Mr.  Shaw's  death.  This  course  would  be 
justified  by  the  principles  laid  down  in  Matter  of  Curtiss,  15 
Misc.  545;  73  St.  Rep.  124;  37  N.  Y.  Supp.  586;  26  Civ.  Pro. 
108;  Matter  of  Willets,  112  N.  Y.  289;  20  St.  Rep.  735;  19  N.  E. 
690;  McAlpine  v.  Potter,  126  N.  Y.  285;  27  N.  E.  475;  37  St. 
Rep.  6;  Matter  of  Johnson,  170  N.  Y.  139;  63  N.  E.  63;  32  Civ. 
Pro.  381. 

In  addition,  commissions  should  be  computed  on  the  cash 
amounts  paid  out  during  Mr.  Shaw's  life,  but  not  upon  any  money 
or  property  thereafter  paid  out,  or  now  turned  over  under  this 
accounting. 

The  second  question  raised  on  this  judicial  settlement  is  as  to 
the  disposition  to  be  made  of  the  residuary  estate  by  the  executor. 
The  will  of  deceased  was  made  May  I,  1902.  Francis  H.  Ken- 
nedy was  then  over  22  years  of  age.  The  grandchildren  referred 
to  in  the  twenty-second  paragraph  of  the  will  are  Francis  H. 
Kennedy,  now  over  26  years  old,  Edward  M.  Kennedy,  now  over 
22  years  old,  and  John  P.  Kennedy  and  William  K.  Hutton,  both 
under  21.  The  ascertained  residuary  estate  is  personal  property, 
over  $100,000,  consisting  principally  of  stocks,  bonds,  and  mort- 
gages of  various  amounts.  The  provisions  of  the  will  applicable 
to  the  questions  involved  are  twenty-second  paragraph : 

"All  the  rest,  residue  and  remainder  of  my  estate,  *  *  *  I  give, 
devise  and  bequeath  to  my  executors  *  *  *  and  to  the  survivors  and 
survivor  of  them,  or  to  those  of  them  who  shall  qualify  and  act  as  such 
executors,  in  trust  nevertheless,  for  the  following  uses  and  purposes,  that 
is  to  say :  1st,  To  divide  the  principal  of  the  trust  estate  hereby  created 
into  as  many  separate  equal  parts  as  I  shall  leave  grandchildren  me 
surviving.  *  •  •  To  invest,  collect  income,"  etc.  "2nd.  To  pay  over 
income,"  etc.  "3rd.  To  pay  over  to  each  of  the  named  grandchildren,  one 
of  said  parts  as  they  respectively  become  of  age." 
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Twenty-third  paragraph  of  will  authorizes  trustee  to  receive 
investments  as  testator  left  them.  All  the  investments  comprising 
this  residue  are  of  that  character. 

It  is  claimed  on  behalf  of  the  two  residuary  legatees,  who  are 
of  legal  age,  that  as  to  them  there  is  no  trust  created;  that  they 
have  survived  the  testator,  and  are  of  legal  age,  and  therefore 
are  entitled  to  receive  each  one-fourth  of  the  estate  direct  from 
the  executor,  and  not  through  the  medium  of  the  trustee.  This 
might  be  clearly  so  if  the  legacy  was  of  a  specified  amount  of 
money  or  of  specific  securities.  But  here  is  a  large  estate,  made 
up  of  all  sorts  of  securities  and  evidences  of  debt,  which  by  the 
terms  of  the  will  the  trustee  is  authorized  to  receive,  and  he  is 
first  required  by  the  express  provisions  of  the  trust  "to  divide 
the  principal  of  the  trust  estate  hereby  created  into  as  many 
separate  equal  parts  as  I  shall  leave  grandchildren  me  surviving." 
This  power  of  equitable  division  is  reposed  in  the  sound  discre- 
tion of  the  trustee,  and  not  in  the  executor.  The  estate  is  to  be 
turned  over  in  bulk  by  the  executor,  and  to  be  divided  by  the 
trustee  into  four  equal  parts.  When  such  division  is  made,  two 
of  such  parts  will  be  immediately  payable  to  two  of  the  grand- 
children, one  of  whom  was  of  age  when  the  will  was  made,  and 
the  other  of  whom  has  arrived  at  age  since  that  time.  If  the 
trust  has  executed  itself,  and  there  is  no  trust  duty  to  be  per- 
formed by  the  trustee,  then  it  may  be  proper  to  direct  the  pay- 
ment by  the  executor  direct  to  the  adult  legatees.  In  Yates  v. 
Thomas,  35  Misc.  552;  yi  N.  Y.  Supp.  1113,  the  question 
involved  was  under  discussion.  It  was  claimed  that  on  the  death 
of  an  annuitant  the  trust  then  and  there  ceased  and  terminated, 
and  that,  as  the  remaindermen  were  then  entitled  to  an  immedi- 
ate delivery  of  the  corpus,  there  was  no  unexecuted  trust  over 
which  the  surrogate  had  jurisdiction  to  appoint  a  trustee.  But  in 
that  case  the  will  provided  that  upon  the  death  of  the  annuitant 
the  trustee  was  to  pay  and  divide  the  trust  estate  among  certain 
persons  in  certain  proportions,  and  the  court  held  that,  as  the 
provisions  for  division  and  paying  over  had  not  been  complied 
with,  the  trust  was  still  unexecuted,  and  the  surrogate  had  power 
to  appoint  a  substituted  trustee.     Here  we  have  two  adults  and 
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two  infants  interested  in  the  equitable  division  of  these  securities, 
and,  while  the  adults  might  consent  to  receive  a  definite  part  of 
such  securities  as  their  share,  no  such  consent  can  be  made  by 
the  infants  interested.  A  trustee  has  been  named,  with  power  to 
act  for  all,  and  without  such  action  by  him  the  trust  would  not  be 
executed.  In  Matter  of  Fisher,  93  App.  Div.  186;  87  N.  Y. 
Supp.  567,  the  question  of  commissions  arose  regarding  some 
stocks  and  bonds  described  as  the  contents  of  a  safe  deposit  box, 
and  given  to  several  persons.  It  was  held  that  these  securities 
must  pass  through  the  hands  of  the  executor  and  be  converted 
into  money,  if  necessary  for  the  purpose  of  equitable  division, 
and  were  not  to  be  delivered  to  the  legatees  as  a  specific  legacy 
In  this  case  it  must  be  held  that  the  infant  legatees  and  the  trustee 
are  entitled  to  have  the  terms  of  the  trust  carried  out  by  a 
division  of  the  residuary  estate  into  four  parts  by  the  trustee  se- 
lected by  the  testator  to  do  that,  among  other  things,  and  the 
executor  will  therefore  be  directed  to  turn  over  the  whole  of 
their  residuary  estate  for  the  purpose  of  the  trust.  Let  findings 
and  decree  be  prepared  accordingly. 
Decreed  accordingly. 
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BECKER  et  ux.  v.  McCREA  et  al. 

[48  Misc.  341;  94  AT.  Y.  Supp  20.  J 
(.Supreme  Court,  Special  Term,  Westchester  County.    May,  1905.) 

1.  Mortgages — Interest  or  Parties — Right  to  Possession. 

2  Rev.  St.  1829,  pt.  3,  p.  312,  c  5,  tit  I,  §  57,  taking  away  from  the 
mortgagee  the  right  to  bring  ejectment,  makes  the  mortgagor  the 
owner  of  the  fee,  and  restricts  the  mortgagee's  interest  to  a  lien,  and 
permits  him  to  procure  possession  only  by  the  express  or  implied  con- 
sent of  the  mortgagor  or  his  successor. 

2.  Same— Mortgagee  in  Possession— Recovery  by  Mortgagor. 

A  mortgagee  who  obtains  lawful  possession  under  his  mortgage 
cannot  be  ousted  unless  the  mortgagor  redeems  the  premises  fay  pay- 
ing off  the  balance  due  on  the  mortgage. 

Note— Mortgagee  in  Possession. 

a.  In  general. — 430. 

b.  Acquisition  of  possession. — 433. 

I.  Effect  upon  title. — 434. 

c.  Retention  of  possession. — 435. 

I.  Effect  of  payment. — 436. 

d.  Accountability  for  rents  and  profits.— 437. 

e.  Allowance  for  expenditures — 438. 

f.  Rights  against  third  parties. — 439. 

g.  Action  to  redeem. — 439,    ■ 

1.  Statute  of  limitations. — 440. 


a.  In  general. 

A  written  'nstrument  executed  by  the  mortgagor,  authorizing  the 
mortgagee  to  take  possession,  before  the  mortgage  is  due,  and  to  rent  the 
premises  and  apply  the  net  income  upon  the  debt,  does  not  have  the  effect 
of  making  the  latter's  possession  thereunder  technically  that  of  a  mortgagee 
in  possession. 

Sexton  v.  Breese,  13s  N.  Y.  387;  48  St.  Rep.  525 ;  32  N.  R  133. 
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3.  Sa mb— Character  of  Mortgagee's  Possession— Evidence. 

On  the  issue  of  the  character  of  a  mortgagee's  possession  of  prem- 
ises, evidence  held  to  authorize  a  finding  that  he  went  into  possession 
by  consent  of  the  mortgagor. 

4.  Same— Effect  or  Continued  Possession— Limitations  on  Redemption. 

Where  a  mortgagee  has  been  in  lawful  possession  for  more  than  the 
20  years  prescribed  by  Code  Civ.  Pre*.  §  379.  within  which  to  bring  a 
suit  for  redemption,  he  acquires  an  absolute  title  to  the  mortgaged 
premises. 

Action  to  partition  real  property  by  C.  Adelbert  Becker  and 
wife  against  Maggie  McCrea  and  others.  Judgment  for  certain 
defendants. 

David  H.  Hunt  and  John  M.  Digney,  for  plaintiffs. 

C.  H.  &  J.  A.  Young,  for  defendants  Eddy. 

Mortgagee  in  Possession, — Continued. 

Where  a  mortgagee,  in  order  to  enable  the  mortgagor  to  obtain  a  loan 
from  a  bank,  agrees  to  take  a  new  mortgage  subsequent  to  the  bank's 
mortgage  and  such  agreement,  providing  for  foreclosure  and  referred  to 
in  the  new  mortgage,  provides  that  the  mortgagee  may  collect  the  rents 
and  apply  them  upon  his  claim,  such  mortgagee  is  a  mortgagee  in  posses- 
sion and  entitled  to  foreclosure  his  mortgage. 

O'Neill  v.  Gray,  39  Hun,  566. 

The  fact  -that  a  grantor  of  an  undivided  quarter  of  land,  who  receives 
back  a  mortgage  thereon,  remains  in  possession  does  not  make  him  a 
mortgagee  in  possession,  as,  being  a  co-tenant  of  the  grantee,  his  posses- 
sion is  equally  that  of  the  mortgagor. 

Stoddard  v.  Weston,  25  St  Rep.  922;  6  N.  Y.  Supp.  34. 

The  wife  of  a  mortgagor,  who  is  not  made  a  party  to  the  foreclosure 
action,  is  not  cut  off  from  her  inchoate  right  of  dower  and,  as  to  her,  the 
purchaser  becomes  a  mortgagee  in  possession. 

Campbell  v.  Ellwanger,  81  Hun,  259;  62  St  Rep.  754;  30  N.  Y.  Supp. 
792. 

McMichael  v.  Russell,  68  App.  Div.  104;  74  N.  Y.  Supp.  212. 

Taggart  v.  Rogers,  49  Hun,  365;  17  St.  Rep.  646;  I  N.  Y.  Supp.  900. 
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Gaynor,  J.  At  common  law  the  mortgagee  was  the  owner  of 
the  fee,  and  the  mortgagor  had  only  an  equity  of  redemption,  as 
it  was  called;  a  phrase  still  clung  to  by  some  lawyers  and  judges 
to  describe  the  mortgagor's  interest.  On  default  the  mortgagee 
therefore  became  entitled  to  possession,  if  he  did  not  have  it  al- 
ready, and  could  maintain  ejectment  to  get  it.  But  since  the  en- 
actment of  the  Revised  Statutes  of  1829,  the  fee  remains  in  the 
mortgagor  and  the  mortgagee  has  only  a  lien.  This  was  the  nec- 
essary effect  of  the  provision  taking  away  from  the  mortgagee  the 
right  to  bring  an  action  of  ejectment  to  get  possession  (section  57, 
tit.  1,  c.  g,  p.  312,  pt.  3,  vol.  2),  for  if  he  could  not  maintain  an  ac- 
tion to  get  possession  it  followed  that  he  had  no  "right"  of  posses- 
sion, i.  e.,  that  he  did  not  own  the  fee. 

But  while  the  mortgagee  has  no  right  of  possession,  if  he  gets 
lawful  possession  under  his  mortgage  he  cannot  be  put  out  unless 
the  mortgagor  redeem  the  premises  by  paying  off  the  mortgage,  or 

Mortgagee  in  Possession,— Continued. 

Upon  buying  in  the  premises  upon  foreclosure  without  joining  a  subse- 
quent mortgagee,  the  prior  mortgagee,  as  to  the  second  mortgage,  becomes 
merely  a  mortgagee  in  possession  and  the  utmost  effect  of  the  foreclosure 
sale  is  to  transfer  to  him  the  mortgagor's  equity  of  redemption. 

Walsh  v.  Rutgers  Fire  Ins.  Co.,  13  Abb.  Pr.  33. 

Successive  grantees  claiming  under  a  void  foreclosure  sale  are  in  effect 
assignees  of  the  mortgage  and  stand  with  relation  to  the  original  mort- 
gagor or  his  grantees  in  the  attitude  of  mortgagees  in  possession. 

Finn  v.  Lally,  1  App,  Div.  411;  72  St.  Rep.  492;  37  N.  Y.  Supp.  437. 

Where,  simultaneously  with  the  delivery  of  a  deed,  the  grantee  executes 
a  written  agreement  to  discontinue  foreclosure  proceedings  and  to  re- 
convey  the  property  upon  payment,  within  one  year,  of  all  advances  in 
which  it  is  also  provided  that  the  grantor  shall  be  relieved  from  personal 
liability  upon  his  bond  and  that  the  provision  as  to  reconveyance  shall  be 
void,  if  he  records  the  agreement,  the  grantee  is  to  be  treated  as  a 
mortgagee  in  possession. 

Mooney  v.  Byrne,  1  App.  Div.  316;  72  St.  Rep.  451;  37  N.  Y.  Supp.  388. 
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the  balance  thereof  found  due  upon  an  accounting  of  the  rents 
and  profits.  Having  no  right  of  possession,  such  "lawful"  posses- 
sion can  be  obtained  only  by  the  consent  of  the  fee  owner,  i.  e., 
the  mortgagor  or  his  successor.  Such  consent  may  be  express  or 
implied,  and  may  often  be  found  from  slight  circumstances,  espe- 
cially after  a  long  lapse  of  time.  Howell  v.  Leavitt,  95  N.  Y.  617 ; 
Mortgagee  in  Possession,  Alb.  Law  J.  vol.  26,  p.  526,  and  vol.  27, 
p.  6.  In  Howell  v.  Leavitt,  the  defendants  would  no  doubt  have 
been  found  to  be  mortgagees  in  possession  if  they  had  entered 
peaceably  and  without  force,  and  been  allowed  to  remain  unmo- 
lested by  the  fee  owners.  The  assent  of  the  latter  would  have 
been  implied ;  but  the  entry  was  in  fact  by  force,  i.  e.,  by  the  aid 
of  a  writ  of  assistance  void  against  the  fee  owners. 

The  deceased  defendant  Jane  Eddy  conveyed  the  land  in  ques- 
tion to  Spalding  in  1877,  taking  back  a  purchase-money  mortgage. 
He  conveyed  to  the  defendant  Maggie  McCrea  in  the  same  year, 

Mortgagee  in  Possession,— Continued. 
b.  Acquisition  of  possession. 

To  tnlitle  a  mortgagee  to  hold  possession  until  his  debt  is  paid,  it  is 
only  essential  that  his  possession  should  have  been  lawfully  acquired. 

Barson  v.  Mulligan,  66  App.  Div.  486;  73  N.  Y.  Supp.  262;  32  Civ. 
Pro.  251. 

Madison  Ave.  Bapt.  Church  v.  Baptist  Church  in  Oliver  St.,  73  N.  Y.  82. 

The  possession  need  Dot  have  been  given  under  the  mortgage,  nor  with 
a  view  thereto. 

Barson  v.  Mulligan,  66  App.  Div.  486;  73  St  Rep.  262;  32  Civ.  Pro.  251. 

Madison  Ave.  Bapt.  Church  v.  Baptist  Church  in  Oliver  St.,  73  N.  Y.  82. 

Nor  is  the  mortgagor's  consent  necessary. 

Barson  v.  Mulligan,  66  App.  Div,  486;  73  St.  Rep.  262;  32  Civ.  Pro.  251. 

Winslow  v.  McCall,  32  Barb.  241. 

A  purchaser  at,  and  in  possession  under,  a  foreclosure  sale,  defective 
and  void  as  against  the  owner  of  the  equity  of  redemption  because  he  was 
not  made  a  party  to  the  foreclosure  action,  stands  in  the  position  of  a 
mortgagee  in  possession. 

Townshend  v.  Thomson,  139  N.  Y.  152;  54  ~t.  Rep.  665;  34  N.  E.  891. 

The  contrary  is  held  in  Shiver  v.  Shiver,  86  N.  Y.  575. 
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and  she  conveyed  an  undivided  one-seventh  to  the  plaintiff  in 
1904,  evidently  to  enable  him  to  bring  this  suit,  which  he  did  soon 
afterwards  in  the  same  year. 

In  January,  1878,  Jane  Eddy  began  an  action  to  foreclose  her 
said  mortgage,  all  necessary  parties  being  served,  and  obtained 
judgment  of  foreclosure  and  sale  in  the  following  April.  No  sale 
took  place,  however,  but  in  1879  the  mortgagee  entered  into  the 
open  and  visible  possession  and  use  of  the  land,  and  continued 
therein  up  to  the  time  of  the  commencement  of  this  suit,  i.  e.,  for 
25  years.  Meanwhile  she  ploughed  and  planted  a  part  of  it  and 
cut  the  natural  meadow  of  another  part,  each  year,  and  used  the 
timber  of  the  remaining  part  from  time  to  time  as  required.  No 
objection  was  made  to  such  possession  and  use  by  the  fee  owner 
until  within  a  year  before  this  suit  was  begun. 

Nothing  has  ever  been  paid  on  the  judgment  of  foreclosure  or 
the  mortgage.    The  attorney  for  the  plaintiff  therein  is  long  since 

Mortgagee  IK  Possession, — Continued. 

A  possession  of  the  mortgagee  acquired  by  either  force  or  fraud,  against 
the  will  and  consent  of  the  owner,  and  without  color  of  lawful  authority, 
but  amounting  to  a  trespass,  is  not  sufficient  to  defend  an  action  of  eject- 

Howell  v.  Leavitt,  95  N.  Y.  617. 

A  person,  who,  while  in  possession  as  lessee  of  the  life  tenant,  purchases 
a  past  due  mortgage  upon  the  premises,  is  entitled  to  retain  possession  as 
mortgagee  after  the  termination  of  his  lease  by  the  death  of  the  life 
tenant  and  the  remainderman  cannot  maintain  an  action  of  ejectment 
against  him  until  payment  of  the  mortgage. 

Barson  v.  Mulligan,  66  App.  Div.  486;  73  N.  Y.  Sttpp.  263;  32  Civ. 
Pro.  251. 

1.  Effect  upon  litU. 

The  title  to  the  mortgaged  premises  is  not  changed  by  the  mortgagee 
taking  possession  by  a  surrender  from  the  mortgagor,  but  the  fee  still  re- 
mains in  the  latter. 

Trimm  v.  Marsh,  54  N.  Y.  509. 

Sexton  v.  Breese,  135  N.  Y.  387;  48  St.  Rep.  525;  33  N.  E.  133. 

Stoddard  v.  Weston,  25  St.  Rep.  922 ;  6  N.  Y.  Supp.  34. 
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dead,  and  she  has  died  since  this  action  was  brought.  Hex 
devisees  have  been  substituted  in  her  stead. 

There  is  no  direct  evidence  of  anything  occurring  between  the 
parties  to  the>mortgage  after  the  foreclosing  judgment,  or  of  why 
there  was  not  a  sale ;  which  is  to  be  expected  when  we  consider 
the  lapse  of  time  and  the  deaths  which  have  meanwhile  occurred. 

But  taking  all  of  the  facts,  including  the  long  acquiescence  of 
the  fee  owner  in  the  mortgagee's  possession,  her  neglect  to  pay  the 
taxes  on  the  property,  and  abandonment  thereof  in  every  other 
way,  and  the  inferences  which  are  permissible  therefrom,  I  find 
as  a  fact  that  the  mortgagee  went  into  possession  by  the  consent  of 
the  mortgagor. 

And  as  the  time  to  bring  a  suit  for  redemption  was  barred  by 
the  statute  of  limitations  (Code  Civ.  Proc.  §  379),  absolute  title 
was  vested  in  Jane  Eddy  at  the  commencement  of  this  suit 

Judgment  for  the  defendants  Eddy. 

Mortgagee  in  Possession, — Continued. 

The  mortgagee  simply  holds  the  property  for  the  purpose  of  paying  off 
the  debt,  with  which  it  is  incumbered,  but  takes  no  estate  in  the  land. 

Sexton  v.  Breese,  135  N.  Y.  387;  48  St  Rep.  525;  33  N.  E.  133. 

Trimm  v.  Marsh,  54  N.  Y.  590.. 

Stoddard  v.  Weston,  25  St  Rep.  922;  6  N.  Y.  Supp.  34. 

If  the  mortgagee  should  die  in  possession,  the  debt  would  still  go  to  his 
personal  representatives  to  be  administered  as  personal  property  and  the 
mortgagor's  title  would  go  to  his  heirs. 

Trimm  v.  Marsh,  54  N.  Y.  599. 

c.  Retention  of  possession. 

A  mortgagee  in  possession  has  the  right  to  retain  possession  until  the 
mortgage  is  paid  and  until  such  payment  ejectment  cannot  be  maintained 
against  him  either  by  the  mortgagor  or  those  claiming  under  him. 

Campbell  v.  Ellwanger,  Si  Hun,  259;  62  St.  Rep.  754;  30  N.  Y.  Supp. 


Hubbell  v.  Moulson,  S3  N.  Y.  225. 
Bolton  v.  Brewster,  33  Barb.  389. 
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A  mortgagee  who  has  lawfully  taken  possession  of  the  mortgaged 
premises  cannot  be  ousted  or  deprived  of  his  rights  as  such  by  the  mere 
intrusion  of  the  owner  of  the  equity  of  redemption  against  his  will  or 
without  his  knowledge. 

Townshend  v.  Thomson,  139  N.  Y.  152;  54  St.  Rep.  665;  34  N.  E.  891. 

His  continued  possession  need  not  be  of  such  a  character  as  is  required 
try  the  statute  to  create  a  title  by  adverse  possession.  If  the  land  be  un- 
inclosed,  he  is  no!  bound  to  inclose  it,  or  to  cultivate  it 

Id. 

Having  taken  possession  lawfully,  with  the  assent  of  the  mortgagor  or 
his  successor,  his  relation  to  the  land  is  not  changed  until,  by  some  act 
or  omission  of  his,  he  intentionally  changes  it.  He  may  abandon  or  sur- 
render the  possession,  or  what  is  the  same  thing,  he  may  acquiesce  in  the 
possession  of  the  mortgagor  or  his  successors,  thereby  indicating  his 
surrender. 

Id. 

A  mortgagee  once  lawfully  in  possession  of  the  land,  who  has  been 
wrongfully  deprived  of  the  possession  by  the  mortgagor  or  any  other  in- 
truder, may  resume  his  possession,  if  he  can  peaceably,  and  again  hold  as 
mortgagee  in  possession. 

Id 

1.  Effect  of  payment. 

Payment,  or  even  tender,  will  destroy  the  mortgagee's  right  to  retain 
possession  and  enable  the  mortgagor  to  maintain  ejectment  to  recover 

possession. 

Trimm  v.  Marsh,  54  N.  Y.  590. 

The  receipt  by  a  mortgagee  in  possession  of  rents  and  profits  sufficient 
to  satisfy  the  mortgage  debt  does  not  ipso  lacto  extinguish  it  and  discharge 
the  lien  of  the  mortgage. 

Hubbeli  v.  Moulson,  53  N.  Y.  225. 

In  the  absence  of  an  agreement  between  the  parties  to  that  effect,  the 
mortgagor  must  resort  to  an  accounting  in  equity. 

Hubbeli  v.  Sibley,  50  N.  Y.  46$. 

Hubbeli  v.  Moulson,  S3  N.  Y.  225. 
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The  mortgagee's  character  as  a  mortgagee  in  possession  is  not  divested 
until  the  application  of  the  rents  has  been  made  by  the  court  in  satisfaction 
of  the  mortgage. 

Smith  v.  Cross,  85  Hun,  58;  66  St.  Rep.  61;  32  N.  Y.  Supp.  677. 

Hubbell  v.  Moulson,  53  N.  Y.  225. 

And  ejectment  cannot  be  maintained  against  him  or  his  grantee. 

Id. 

Where  it  is  shown,  in  an  action  to  foreclose  by  assignees  of  the  mortgage, 
that  they  collected,  while  in  possession,  rents  and  profits  sufficient  to  pay 
the  mortgage  in  full,  prior  to  the  termination  of  a  reference  ordered  in  the 
action,  a  conclusion  of  the  referee  allowing  costs  to  defendant  upon  dis- 
missal of  the  complaint  is  erroneous. 

Smith  v.  Cross,  85  Hun.  58;  66  St.  Rep.  61 ;  32  N.  Y.  Supp.  677. 

d.  Accountability  for  rents  and  profits. 

Upon  a  foreclosure  by  assignees  of  the  mortgage  in  possession,  plain- 
tiffs should  be  charged  with  the  amount  of  the  rents  and  profits  received 
by  them  and,  if  anything  remains  due  upon  the  mortgage,  they  are  entitled 
to  a  decree  establishing  that  amount  and  directing  that,  unless  the  same 
be  paid,  the  mortgagor's  right  in  the  premises  should  be  foreclosed. 

Smith  v.  Cross,  85  Hun,  58;  66  St.  Rep.  61;  32  N.  Y.  Supp.  677. 

A  mortgagee  in  possession  may  be  charged  with  rents  and  profits  he 
might  have  received,  if  his  failure  to  recover  them  is  attributable  to  his 
fraud  or  willful  default. 

Hubbell  v.  Moulson,  53  N.  Y.  225. 

Kelly  v.  Bruce,  17  Week.  Dig.  39. 

He  is  also  accountable  for  waste  committed  by  himself,  or  negligently 
suffered  to  be  committed  by  his  tenant,  and  for  the  deterioration  in  value 
of  personal  property  caused  by  his  misuse. 

Castleman  v.  Simpson,  16  Week.  Dig.  455. 

In  an  action  by  the  mortgagor,  after  foreclosure,  to  recover  the  rents 
for  the  time  the  mortgagee  was  in  possession  under  an  agreement  to  col- 
lect the  rents  and  apply  them  on  the  mortgage,  where  the  evidence  shows 
that  the  mortgagee,  soon  after  taking  possession,  told  many  of  the  tenants 
not  to  pay  any  more  rent  and  that  the  tenants  who  had  theretofore  paid 
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promptly  were  so  influenced  by  the  defendant's  action  that  the  collection 
of  rents  became  extremely  difficult  and  was  subsequently  abandoned,  the 
measure  of  damages  is  what  the  mortgagor  lost  by  reason  of  the  de- 
fendant's conduct 

In  the  absence  of  proof  that  the  premises,  which  had  been  all  occupied 
at  an  admitted  rental,  continued  to  remain  so  during  the  time  of  the 
mortgagee's  possession,  the  plaintiff  cannot  recover  their  full  rental  value 
during  that  time,  but  his  recovery  is  limited  to  the  amount  of  rent  actually 
collected  by  the  mortgagee. 

Maurer  v.  Grimm,  84  App.  Div.  575;  83  N.  Y.  Supp.  760. 

e.  Allowance  for  expenditures. 

A  mortgagee  in  possession  cannot  embarrass  the  right  of  redemption 
by  expending  money  upon  improvements  without  the  consent  or  acquies- 
cence of  the  mortgagor. 

Mickles  v.  Dillaye,  17  N.  Y.  80, 

An  assignee  of  a  mortgage  in  possession  will  not  be  allowed  for  his  im- 
provements in  clearing  wild  land,  but  he  need  not  account  for  rents  and 
profits  arising  exclusively  from  his  improvements. 

Moore  v.  Cable,  I  Johns.  Cb.  383. 

A  mortgagee  in  possession  is  entitled  to  have  the  rents  and  profits  re- 
ceived applied,  in  the  first  instance,  to  reimburse  him  for  taxes  and  neces- 
sary repairs  made  upon  the  premises  and  for  sums  paid  by  him  upon  prior 
incumbrances  upon  the  estate,  in  order  to  protect  the  title,  and  for  costs 
in  defending  it 

Hubbell  v.  Moulson,  53  N.  Y.  225. 

If  a  mortgagee  in  possession  makes  valuable  and  permanent  improve- 
ments in  good  faith,  in  the  belief  that  he  is  the  absolute  owner,  which 
belief  is  supported  by  the  omission  of  the  mortgagor  for  several  years  to 
assert  any  interest  in  the  premises,  the  former  will  be  allowed  for  their 
increased  value,  though  exceeding  the  rents  and  profits  received. 

Mickles  v.  Dillaye,  17  N.  Y.  8a 

Hubbell  v.  Moulson,  53  N.  Y.  225. 

No  fixed  rule  should  be  laid  down,  applicable  to  all  cases,  determining 
whether  or  not  a  mortgagee  in  possession  is,  in  an  action  to  redeem,  en- 
titled to  commissions  upon  the  amount  received  and  expended  by  him 

Green  v.  Lamb,  24  Hun,  87. 
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But  it  rests  in  the  discretion  of  the  court,  or  referee,  trying  the  action, 
and,  if  such  discretion  is  not  unreasonably  exercised,  the  appellate  court 
will  not  interfere. 


f.  Rights  against  third  parties. 

A  mortgagee  who  has  gone  into  possession  of  leased  premises,  with  the 
consent  of  the  mortgagor,  occupies  towards  the  tenant  the  conventional 
relation  of  landlord. 

Goodnow  v.  Pope,  31  Misc.  475 ;  64  N.  Y.  Supp.  304. 

He  is  entitled  to  compel  the  lessee  to  pay  all  subsequently  accruing 
rent,  as  well  as  rent  due  at  the  time  of  taking  possession,  which  had 
accrued  since  the  making  of  the  mortgage. 

Id. 

Where  a  mortgagor,  after  selling  a  crop  of  wheat  with  the  right  to 
harvest  it,  authorizes  the  mortgagee  to  take  possession  of  the  farm,  rent 
the  same  and  apply  the  proceeds  on  the  mortgagor  and  the  mortgagee 
harvests  the  wheat,  having  prevented  the  purchaser  from  doing  so,  but  the 
purchaser  enters  and  carries  it  away,  the  mortgagee  cannot  replevin  the 
wheat,  as  the  purchaser  owns  it  and  has  the  right  of  ingress  to  gather  and 
take  it  away. 

Sexton  v.  Breese,  135  N.  Y.  387;  48  St.  Rep.  525;  33  N.  E.  133. 

A  mortgagee  in  possession  may  institute  summary  proceedings  against 
a  tenant  of  the  premises. 

Goodnow  v.  Pope,  31  Misc.  475;  64  N.  Y.  Supp.  394. 

Where  an  executor,  after  leasing  the  property,  gives  up  possession  to  the 
mortgagee  and  assigns  to  him  the  rent  due  under  the  lease,  the  tenant 
cannot  object,  in  an  action  by  the  mortgagee  to  recover  possession  for 
rent  in  arrears,  that  the  consent  of  third  parties  was  necessary  to  authorize 
the  mortgagee  to  take  possession,  since,  having  recognized  the  executor 
as  his  landlord,  he  cannot  dispute  his  right  to  surrender  possession. 

Id. 

g.  Action  to  redeem. 

The  wife  of  a  mortgagor  has  the  right  to  redeem  the  premises,  even 
during  the  life  of  her  husband,  while  her  dower  right  is  merely  inchoate. 


440  VOLUME  XVI. 

Mortgagee  in  Possession,— Continued. 

Campbell  v.  Ellwanger,  81  Hun.  259;  62  St  Rep.  754;  30  N.  Y.  Supp. 
7SO- 
McMichael  v.  Russell,  68  App.  Div.  104:  74  N.  Y.  Supp.  213. 
Taggart  v.  Rogers,  49  Hun,  265;  17  St  Rep.  646;  1  N.  Y.  Supp.  900. 

The  grantee  of  the  purchaser  at  a  foreclosure  sale,  void  because  with- 
out notice  to  the  mortgagor's  assignee  in  bankruptcy,  being  a  mortgagee 
in  possession,  is  a  necessary  party  to  an  action  by  the  assignee  to  redeem. 

Winslow  v.  Clark,  47  N.  Y.  261. 

A  mortgagee  in  possession  can  cause  the  equity  of  redemption  of  the 
mortgagor  to  be  sold  on  execution  and  become  the  purchaser  and,  after 
obtaining  the  sheriff's  deed,  set  up  the  title  thus  acquired  as  a  defense  in 
an  equitable  action  to  redeem,  brought  by  the  mortgagor  or  his  grantee. 

"Brimm  v.  Marsh,  54  N.  Y.  599. 

1.  Statute  of  limitations. 

An  action  to  redeem  real  property  from  a  mortgage,  with  or  without 
an  account  of  rents  and  profits,  may  be  maintained  by  the  mortgagor,  or 
those  claiming  under  him,  against  the  mortgage  in  possession,  or  those 
claiming  under  him,  unless  he  or  they  have  continuously  maintained  an 
adverse  possession  of  the  mortgaged  premises,  for  twenty  years  after  the 
breach  of  a  condition  of  the  mortgage,  or  the  non-fullfilment  of  a  covenant 
therein  contained. 

S  379,  Code  of  Civil  Procedure. 

The  right  of  dower  is  dependent  upon  the  seizin  of  the  husband  and  a 
wife  consequently  claims  under  him  within  the  meaning  of  section  379. 

Campbell  v.  Ellwanger,  81  Hun,  259;  62  St  Rep.  754;  30  N.  Y.  Supp. 
792. 

A  mere  constructive  possession   is   not   sufficient;   there  must  be  an 
actual  possession. 
Moore  v.  Cable,  1  Johns.  Ch.  385. 

The  statute  does  not  run  as  long  as  the  mortgagee  holds  possession 
avowedly  as  mortgagee,  but  commences  to  run  when  he  enters  into  pos- 
session claiming  the  entire  fee,  although  under  a  void  deed. 

Maurhoffer  v.  Mittnacht,  12  Misc.  585;  68  St.  Rep  344;  34  N.  Y.  Supp. 
439;  24  Civ.  Pro.  420. 
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Finn  v.  Lally,  1  App.  Div.  411;  73  St  Rep.  49a;  37  N.  Y.  Supp.  437- 

The  entry  of  an  assignee  of  a  mortgage  cannot  be  said  to  be  adversely 
to  the  mortgagor,  unless  he  at  the  same  time  qualifies  his  taking  posses- 
sion by  some  visible  and  notorious  act  in  hostility  to  the  title  of  the 
mortgagor  showing  that  such  possession  is  adverse  to  the  mortgagor,  and 
not  as  mortgagee. 

MaurhofFer  v.  Mittnacht  12  Misc.  585;  68  St.  Rep.  3441  34  N.  Y.  Supp. 
439;  24  Civ.  Pro.  42a 

An  action  to  redeem  by  the  grantee  of  the  mortgagor  is  not  barred, 

when,  up  to  within  twenty  years  of  its  commencement,  the  land  has  not 

been  fenced,  cultivated  or  improved,  by  any  of  successive  grantees  under 
void  foreclosure  proceedings. 

Finn  v.  Lally,  t  App.  Div.  411;  72  St.  Rep.  492;  37  N.  Y.  Supp.  437. 

The  right  to  redeem  is  not  barred,  although  the  possession  of  the  de- 
fendant and  his  assignor  aggregates  more  than  twenty  years. 

Maurhoffer  v.  Mittnacht,  12  Misc.  5S5;  68  St  Rep.  344;  34  N.  Y.  Supp. 
439;  24  Civ.  Pro.  42a 

The  grantor  under  an  agreement  for  reconveyance  upon  payment  of 
money  advanced  may  maintain  an  action  to  redeem  against  the  grantee, 
or  the  beneficiaries  under  his  will,  if  the  estate  has  been  distributed  and 
the  executors  discharged,  though  the  land  is  beyond  reach,  having  been 
conveyed  to  a  bona  fide  purchaser,  and  an  action  for  moneys  received  on 
the  sale  would  be  barred,  and  the  court  will  substitute  a  judgment  of  re- 
demption in  money,  representing  the  value  of  the  land  at  the  time  of  the 
trial,  for  a  judgment  of  redemption  in  land. 

■  Mooney  v.  Byrne,  163  N.  Y.  86;  57  N.  E.  163. 
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I.  Justices'  Courts — Appeals— New  Thai. 

Code  Civ.  Proc  1  3066,  provides  that  when  no  issue  of  fact  or  law 
is  joined  before  a  justice  of  the  peace,  and  the  sum  or  value  of  prop- 
erty sued  for  exceeds  $50,  the  appellant  may,  in  his  notice  of  appeal, 
demand  a  new  trial  in  the  appellate  court.  Held,  that  where  defendant 


Note.— Appeal  fbom  Judcmmtt  BY  Default. 

a.  In  general. — 442. 

b.  Surrogate's  courts. — 445. 

c.  Justice's  courts. — 445. 

d.  Municipal  court  of  New  York.~-4SP- 


a.  In  general. 

A  party  aggrieved  cannot  appeal  from  a  judgment  or  order  rendered  or 
made  upon  his  default 

S  1204.  Code  of  Civil  Procedure. 

The  supreme  court  has  no  power  to  review  a  judgment  rendered  in  the 
county  court  by  default,  even  though  the  cause  originated  in  a  justice's 

Dorr  v.  Birge,  8  Barb.  351 ;  Code  Rep.  N.  S.  74;  5  How.  323. 

A  mortgagor,  who  fails  to  answer  in  a  foreclosure  action,  cannot  appeal 
from  the  judgment  therein. 

N.  Y.  Co-Operative  Bldg.  &  L.  Assn.  v.  Brennan,  62  App.  Div.  610;  70 
N.  Y.  Supp.  gi& 
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did  not  appear  before  the  justice,  but  suffered  default  in  the  sum  of 
$79  and  costs,  and  no  issue  of  fact  or  law  was  joined,  he  was  only 
entitled  to  be  beard  on  questions  of  law. 

2.  Same— Excuse  for  Default. 

Where  defendant  did  not  appear  before  a  justice  of  the  peace,  but 
appealed  from  a  judgment  against  him,  he  could  not  excuse  his  de- 
fault, and  ask  for  a  new  trial  before  the  same  or  another  justice, 
under  Code  Civ.  Proc.  5  3064,  providing  that  if  an  appeal  is  taken  by 
defendant,  and  he  fails  to  appear  before  the  justice,  and  shows  by 
affidavit  or  otherwise  that  manifest  injustice  has  been  done,  and 
renders  a  satisfactory  excuse  for  his  default,  the  appellate  court  may, 
in  its  discretion,  set  aside  the  appeal  and  order  a  new  trial  before  the 
same  or  another  justice, 

3.  Same— Dockets    -Transfer  of  Cause. 

Where  defendant,  when  sued  before  a  justice,  failed  to  appear,  but 
suffered  default,  and  appealed  to  the  County  Court,  erroneously  re- 
questing a  new  trial  on  appeal,  such  request  did  not  render  his  notice  of 
appeal  inoperative,  but  the  court  was  entitled,  on  defendant's  motion, 

v  Default, — Continued. 


Where  defendant  obtains  a  stipulation  from  plaintiff's  attorney  extend- 
ing his  time  to  answer  upon  agreement  that  he  will  not  put  in  any  answer 
or  apply  to  the  court  for  further  time  but,  upon  the  last  day  given  by  the 
stipulation,  he  serves  a  demurrer  alleging  that  the  complaint  does  not 
state  a  cause  of  action,  a  judgment  entered  by  default,  upon  the  overruling 
of  the  demurrer,  is  not  appealable. 

Stoughton  v.  Lewis,  2  How.  Pr.  (N.  S.)  331. 

A  plaintiff,  who  appears  at  the  trial,  but  declines  to  proceed  in  his 
action,  under  section  2653a  of  the  Code  of  Civil  Procedure,  to  test  the 
validity  of  a  will,  cannot  appeal  from  the  judgment  entered  therein 
against  him. 

Delmar  v.  Delmar,  65  App.  Div.  583 ;  72  N.  Y.  Supp.  950. 

Where  defendant  appears,  but  does  not  answer,  though,  on  a  reference 
of  the  issues,  he  appears  by  an  attorney,  who  cross-examines  the  witnesses 
and  files  exceptions  to  the  referee's  report,  and  is  fully  heard  on  the  ap- 
plication for  judgment,  the  case  falls  wium  the  statute  which  cuts  off  the 
right  of  appeal. 

Goldsmith  v.  Goldsmith,  11  Week.  Dig.  551. 
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to  transfer  the  case  to  the  law  calendar,  and  hear  the  appeal  on 
questions  of  law  only. 

Appeal  from  Essex  County  Court. 

Action  by  Jerusha  H.  Doughty  against  Peter  Picott.  From  an 
order  denying  plaintiff's  application  to  dismiss  an  appeal  from  a 
justice,  and  granting  a  motion  of  defendant  for  an  order  directing 
that  the  appeal  be  heard  on  questions  of  law  only,  plaintiff  ap- 
peals.   Affirmed. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE, 
CHESTER,  and  HOUGHTON,  JJ. 

S.  E.  Maders,  for  appellant. 

Adelbert  W.  Boynton,  for  respondent. 

Parker,  P.  J.    Upon  the  trial  before  the  justice  the  defendant 

Appeal  from  Judgment  by  Default,— Continued. 

In  a  partition  action,  defendant,  who  appeared,  but  did  not  answer, 
appeared  before  the  referee  appointed  to  take  proof  of  the  rights  of  the 
several  parties  and  objected  to  certain  requests  for  findings  made  by 
plaintiff's  counsel.  Thereafter  defendant  appeared  before  the  special 
term  and  was  heard  upon  a  motion  to  confirm  the  referee's  report,  which 
was  confirmed  by  an  interlocutory  judgment,  directing  a  sale.  A  final 
judgment  confirming  the  sale  was  entered  after  notice  of  the  motion  was 
served  upon  defendant,  who  did  not  appear  thereon.  It  was  held  that 
such  judgment  was  rendered  upon  appellant's  default  within  the  meaning 
of  section  1294. 

Avery  v.  Woodin,  44  Hun,  266;  10  St.  Rep.  160. 

Where  an  order  sustaining  a  demurrer  to  an  answer  recites  that  no 
one  appeared  in  opposition  thereto  and  final  judgment  is  entered  upon 
defendant's  failure  to  amend  or  pay  costs  in  accordance  with  the  directions 
of  the  interlocutory  judgment,  he  has  no  right  to  appeal  from  either  judg- 

Forgotson  v.  Eecker,  39  Misc.  813;  81  N.  Y.  Supp.  331. 
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did  not  appear  either  at  the  return  of  the  summons  or  at  any  other 
time.  Judgment  was  entered  by  the  justice  upon  his  default.  The 
action  was  to  recover  the  purchase  price  of  goods  sold  and  deliv- 
ered, and  the  judgment  was  for  plaintiff  in  the  sum  of  $79,  debt, 
and  $2.70  costs.  From  such  judgment  the  defendant  appealed  to 
the  County  Court,  and  in  the  notice  of  appeal  demanded  a  new 
trial  in  the  appellate  court.  Subsequently  the  plaintiff  moved  for 
an  order  directing  that  the  appeal  so  taken  be  dismissed.  The  de- 
fendant thereupon  moved  at  the  same  time  and  place  for  an  order 
that  the  appeal  be  heard  upon  questions  of  law  only,  that  it  be 
placed  upon  the  law  calendar,  and  that  the  justice  furnish  an 
amended  return  which  should  contain  all  the  evidence  taken  be- 
fore him  on  the  trial.  The  court  denied  the  plaintiff's  application 
and  granted  the  motion  of  the  defendant,  and  from  such  order  the 
plaintiff  takes  this  appeal. 
Section  3046  of  the  Code  of  Civil  Procedure  provides  when  and 

Appeal  prom  Judgment  by  Default, — Continued, 
b.  Surrogates'  courts. 

A  party  aggrieved  cannot  appeal   from  a  decree  or  an  order  of  a 
surrogate's  court  rendered  or  made  upon  his  default. 
§  2568,  Code  of  Civil  Procedure. 
Section  2568  relates  only  to  a  default  in  appearing. 
People  v.  Fitzgerald,  73  App.  Div.  339;  76  N.  Y.  Supp.  865. 

c.  Justices'  courts. 

If  an  appeal,  in  a  case  where  the  appellant  is  not  entitled  to,  or  has  not 
demanded,  a  new  trial  in  the  appellate  court,  is  taken  by  a  defendant,  who 
failed  to  appear  before  the  justice  either  upon  the  return  of  the  summons, 
or  at  the  time  to  which  the  trial  of  the  action  was  adjourned ;  and  he 
shows,  by  affidavit  or  otherwise,  that  manifest  injustice  has  been  done, 
and  renders  a  satisfactory  excuse  for  his  default;  the  appellate  court  may, 
in  its  discretion,  set  aside  the  judgment  appealed  from,  or  stay  proceed- 
ings thereunder,  and  by  order  direct  a  new  trial,  before  the  same  justice, 
or  before  another  justice  of  the  same  county,  designated  in  the  order,  at 
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how  an  appeal  may  be  taken  from  the  judgment  of  a  Justin  of  the 
peace.  It  is  done  by  serving  upon  the  justice  and  respondent  a 
written  notice  of  appeal,  subscribed  by  the  appellant  or  by  his  at- 
torney in  the  appellate  court  Sections  3047  and  3048  provide 
how  such  service  shall  be  made.  Section  3053  provides  for  the  re- 
turn which  the  justice  is  required  to  make  when  an  appeal  is  so 
taken.  Section  3068  provides  that  in  certain  cases  therein  speci- 
fied the  appellant  may  include  in  his  notice  of  appeal  a  demand 
for  a  new  trial  in  the  appellate  court,  and  thereupon  he  is  entitled 
to  one. 

In  the  case  now  before  us  it  is  clear  that  the  defendant  and  ap- 
pellant was  not  entitled  to  a  new  trial  on  appeal.  The  original  re- 
turn shows  that  very  clearly.  No  issue  of  fact  or  law  was  joined 
before  the  justice.  In  fact,  the  defendant  did  not  at  any  time  ap- 
pear before  him.  Hence  he  was  not  entitled  to  demand  a  new 
trial  in  his  notice.    But  nevertheless  he  had  the  right  to  appeal. 

Appeal  fbom  Judgment  by  Default,— Continued. 

such  a  time  and  pkce,  specified  in  the  order,  and  upon  such  terms,  as  it 
deems  proper. 

S  3064,  Code  of  Civil  Procedure. 

Where  the  county  court  has  ordered  a  new  trial  to  be  had  before  the 
justice  on  a  certain  date,  which  is  affirmed  by  the  supreme  court,  staying 
proceedings  meanwhile,  after  such  affirmance,  the  date  originally  named 
having  passed,  the  county  court  has  power  to  fix  another  date  for  the 
hearing  before  the  justice. 

Velsey  v.  Vetsey,  40  Hun,  471- 

Upon  an  appeal  under  section  3064,  the  county  court  cannot  set  aside 
the  judgment  until  a  return  has  been  made  by  the  justice  presenting  to 
the  appellate  court  the  proceedings  below  and  the  judgment  appealed  from. 

Kellock  v.  Dickinson,  5  App.  Div.  515;  39  N.  V.  Supp.  38. 

Donnell  v.  Cornell,  1  Code  R.  (N.  S.)  288. 

The  rule  that  the  county  court,  in  reviewing  a  justice's  judgment,  will 
not  reverse  it  unless  some  vital  error  has  been  committed,  is  especially 
applicable  to  a  default  judgment,  where  defendant  refuses  to  attend  the 
trial,  taking  his  chances  of  finding  reversible  error  therein. 

Bell  v.  Moran,  25  App.  Div-  461 ;  50  N.  Y.  Supp.  982. 
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Wait's  Law  &  Pr.  vol.  3  (7th  Ed.)  p.  585.  And  the  fact  that  he 
asked  in  his  notice  more  than  he  was  entitled  to  does  not  render 
the  whole  notice  inoperative,  nor  deprive  him  of  the  appeal  which 
he  has  in  fact  taken.  In  such  a  case  the  County  Court  may,  upon 
the  appellant's  application,  remove  the  case  from  the  trial  calen- 
dar to  the  law  calendar,  and  thereafter  treat  the  case  as  an  appeal 
taken  under  section  3046,  merely ;  and  in  such  cases,  if  necessary, 
an  order  may  be  entered  requiring  the  justice  to  make  an  amended 
return  that  will  conform  to  the  requirements  of  section  3053. 
Hinkley  v.  Troy,  A.  H.  R.  Co.,  42  Hun,  281,  285;  Baum's  Cas- 
torine  Co.  v.  Thomas,  92  Hun,  1 ;  73  St.  Rep.  41 ;  37  N.  Y.  Supp. 
913 ;  Hall  v.  Werney,  18  App.  Div.  565,  566,  46  N.  Y.  Supp.  33, 
and  cases  cited.  Of  course,  under  such  an  appeal  the  appellant 
cannot  have  a  new  trial  in  the  County  Court;  nor  can  he,  under 
the  provisions  of  section  3064,  excuse  his  default  and  ask  for  a 
new  trial  before  the  same  or  another  justice;  but  he  may  have  a 

Appeal  from  Judgment  by  Default,— Continued. 

The  refusal  of  the  county  court  to  grant  a  new  trial  to  defendant  on 
appeal  from  a  default  judgment  and  its  affirmance  of  such  judgment  is 
reviewable  by  the  appellate  division  under  sections  1340  and  1342  of  the 
Code,  whether  the  decision  of  the  county  court  be  considered  as  a  judg- 
ment or  as  an  order. 

Kilts  v.  Neahr,  101  App.  Div.  317;  gi  N.  Y.  Supp.  945. 

The  granting  of  a  new  trial,  under  section  3064,  by  the  county  court  is 
a  matter  of  discretion,  not  reviewable  by  the  supreme  court 

Wavel  v.  Wiles,  24  N.  Y.  635. 

Tucker  v.  Pfau,  70  Hun,  sg;  53  St  Rep.  553;  23  N.  Y.  Supp.  953. 

To  entitle  a  defendant  to  relief  under  section  3064,  it  is  not  sufficient 
to  show  a  good  excuse  for  his  default,  but  it  is  also  indispensable  to 
show  the  manifest  injustice  has  been  done  by  the  rendition  of  the  judg- 

Young  v.  Conklin,  3  Misc.  122;  23  N.  Y.  Supp.  993. 

Jewell  v.  Heinzel,  6  Daly,  411. 

A  default  judgment  will  not  be  reversed  upon  the  ground  that  "manifest 
injustice  has  been  done,"  when  it  docs  not  appear  what  defendant's  de- 
fense was  or  that  he  had  any. 

Young  v.  Conklin,  3  Misc.  122 ;  23  N.  Y.  Supp.  993. 
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review  of  the  proceedings  taken  before  the  justice,  and  a  reversal 
for  any  errors  of  law  which  from  the  amended  return  appear  to 
have  been  committed. 

I  am  not  unmindful  of  the  case  of  Thorn  v.  Roods,  47  Hun, 
433;  14  St.  Rep.  345,  upon  which  the  appellant  in  this  case  has 
relied,  and  which  holds  a  contrary  doctrine  to  that  here  stated ; 
but  that  case  is  not  in  harmony  with  the  views  of  this  court  in  its 
construction  of  the  section  in  question,  nor  with  the  decisions  of 
other  courts  upon  the  duty  of  the  County  Court  in  reference  to 
appeals  taken  under  circumstances  similar  to  this. 

The  plaintiff's  motion  to  dismiss  the  appeal  was  therefore 
properly  denied,  and  the  motion  of  the  defendant  to  put  the  case 
on  the  law  calendar,  and  for  an  order  directing  an  amended  re- 
turn, was  proper  practice;  and  the  order  of  the  County  Court 
granting  it  should  be  affirmed,  without  costs  to  either  party.    All 


Appeal  from  Judgment  bv  Default,— Continued. 

Upon  the  reversal  of  a  default  judgment,  the  county  court  has  no  power 
to  direct  a  new  trial,  when  no  reason  is  shown  why  the  appellant  did  not 
appear  before  the  justice. 

De  Bevoise  v.  Ingalls,  88  Hun,  186;  68  St.  Rep.  423;  34  N.  Y.  Supp.  413. 

A  justice's  judgment  taken  by  default  will  be  reversed,  where  the  sum- 
mons was  served  only  four  days  before  the  return  day, 

Nichols  v.  Fanning,  20  Misc.  73 ;  45  N.  Y.  Supp.  409. 

When  defendant  was  present,  both  in  person  and  by  attorney,  at  the 
time  to  which  the  action  had  been  adjourned,  and  remained  until  the 
case  was  called  and  during  the  trial,  the  fact  that  his  attorney  refused  to 
answer  when  it  was  called,  or  to  take  part  in  the  trial,  on  the  ground 
that  it  was  called  too  late,  although  he  had  agreed  to  wait  until  that  time, 
does  not  constitute  a  failure  to  appear  within  the  intent  and  meaning  of 
the  statute. 

Thomas  v.  Keeler,  53  Hun,  318;  23  St  Rep.  436;  5  N.  Y.  Supp.  350. 

Where,  on  the  return  day,  defendant  asks  for  an  adjournment  while  her 
son  ~oes  out  to  find  an  attorney,  but,  before  his  return,  judgment  is 
taken  by  default,  there  is,  in  the  contemplation  of  this  section,  no  appear- 

McCarthy  v.  Crowley,  1  Silv.  S.  Ct.  364;  24  St.  Rep.  815;  5  N.  Y. 
Supp.  675- 
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The  county  court  should  grant  a  new  trial,  where  it  appears  that  de- 
fendant, while  away  from  home,  was  sued  in  a  justice's  court  and,  upon 
his  return,  gave  the  summons  to  his  attorney,  who  wrote  to  a  local  attor- 
ney to  appear  in  the  action,  and  that  the  latter,  by  reason  of  his  absence, 
did  not  receive  the  letter  until  judgment  had  been  taken  by  default,  and 
when  the  answer  presents  a  complete  v'fense,  although  defendant's 
affidavit  of  a  meritorious  defense  is  denied  by  plaintiff  and  is  not  cor- 
roborated 

Kilts  v.  Neahr,  101  App.  Div.  317;  91  N.  Y.  Supp.  945, 

A  new  trial  will  not  be  granted  under  section  3064.  when  defendant 
purposely  stayed  away  on  the  adjourned  day,  relying  upon  his  right  under 
tbe  complaint  to  a  new  trial  on  appeal,  which  was  cut  off  by  an  amend- 
ment of  the  complaint  in  his  absence. 

Risley  v.  Van  Delinder,  17  Misc.  661 ;  41  N.  Y.  Supp.  403. 

A  default  judgment  will  be  set  aside,  when  it  appears  that,  prior  to  tne 
adjourned  day,  plaintiff's  counsel  agreed  to  a  further  adjournment,  if 
defendant's  husband  would  come  to  court  at  the  date  fixed  and  state  that 
the  defendant  was  unable  to  appear  on  account  of  the  sickness  of  her 
child  and  that  the  husband  attended  accordingly  and  made  the  excuse,  but 
the  adjournment  was  opposed  by  plaintiff's  counsel,  who  introduced  evi- 
dence to  contradict  the  statement,  and,  after  evidence  on  the  merits,  judg- 
ment was  entered  in  the  absence  of  defendant  and  of  her  counsel,  who 
had  remained  away  in  reliance  upon  the  agreement. 

Campbell  v.  Lumley,  24  Misc.  196;  53  N.  Y.  Supp.  684. 

Upon  an  appeal  from  a  default  judgment  of  the  municipal  court  of 
Rochester,  the  power  of  the  Monroe  county  court  to  set  the  judgment 
aside  is  not  derived  from  section  257  of  the  city  charter,  providing  that 
the  motion  must  be  made  within  twenty  days  after  the  entry  of  the  judg- 
ment, but  is  conferred  by  section  3064  of  the  Code  of  Civil  Procedure, 
which  is  made  applicable  to  such  municipal  court  by  section  3226  of  that  . 
Code  and  which  does  not  prescribe  such  a  limit. 

Albert  son  v.  Behrend  Mfg.  Co.,  47  App.  Div.  232;  62  N.  Y.  Supp.  640. 

Where  a  summons  and  verified  complaint  in  an  action  in  the  municipal 
court  of  Buffalo  are  served  on  defendant,  who  appears  and  asks  for  an 
adjournment,  but  does  not  answer,  upon  an  appeal  from  a  default  judg- 
ment awarded  by  the  justice  after  refusal  of  an  adjournment,  the  ap- 
pellate court  cannot  grant  a  new  trial  either  under  the  Buffalo  charter,  or 
under  section  3064  of  the  Code,  as  its  power  is  limited  to  the  case  of  a 
failure  to  appear. 

Brown  v.  Niagara  Machine  Co.,  27  £t  Rep.  70;  7  N.  Y.  Supp.  51+ 
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d.  Municipal  court  of  New  York. 

Under  the  former  acts,  a  judgment  of  the  municipal  court  of  New 
York,  entered  by  default,  was  appealable. 

Schwartz  v.  Schendel,  24  Misc.  733;  53  N.  Y.  Supp.  829. 

Wallot  v.  Weber,  30  Misc.  633;  62  N.  Y.  Supp.  756. 

But  it  is  held  that  the  present  municipal  court  act  (LL  1902,  ch.  580) 
contains  no  provision  permitting  an  appeal  from  a  default  judgment  and 
that  such  an  appeal  no  longer  lies. 

Brown  v.  Bouse,  43  Misc.  72;  86  N.  Y.  Supp.  24a 

Benvenuta  v.  Candeloro,  43  Misc.  684;  88  N.  Y.  Supp.  357. 

Section  3064  of  the  Code  was  applicable  to  judgments  of  this  court 
under  the  former  acts. 

Tieman  v.  Davenport,  J&  Misc.  186;  73  N.  Y.  Supp.  163. 

Mullane  v.  Roberge,  21  Misc.  343 ;  47  N.  Y.  Supp.  155. 

An  order  granted  on  default  was  held  appealable. 

Dreyfus  v.  Carroll,  28  Misc.  222;  58  N.  Y.  Supp.  1 1 16. 

Mullane  v.  Roberge,  21  Misc.  342;  47  N.  Y.  Supp.  155. 

An  appeal  from  a  default  judgment,  when  resting  neither  upon  error  of 
law  nor  error  of  fact,  did  not  lie,  as  application  should  first  be  made  to 
the  justice  to  open  the  default. 

Edelson  v.  Epstein,  27  Misc.  543 ;  58  N.  Y.  Supp.  33+ 

While  an  application  to  open  the  default  might  be  made,  an  appeal 
could  be  taken,  under  section  3057  of  the  Code  of  Civil  Procedure,  founded 
upon  the  ground  of  nonservice  of  the  summons. 

Empire  Hardware  Co.  v.  Young,  27  Misc.  226;  57  N.  Y.  Supp.  753. 

Iron  Clad  Mfg.  Co.  v.  Benjamin  E.  Smith  &  Sons,  a8  Misc.  172;  59  N.  Y. 
Supp.  332. 

Although  a  municipal  court  judgment  rendered  by  default  upon  proof  of 
service  of  an  alias  summons,  without  any  return  showing  inability  to 
find  the  defendant,  so  as  to  serve  him  with  the  original  summons,  is  void, 
such  judgment  was  so  far  to  be  considered  in  existence  that  it  might  be 
reversed. 

Loeb  v.  Smith,  24  Misc.  200;  52  N.  Y.  Supp.  677. 

The  omission  to  allege  in  a  petition  in  summary  proceedings  the  juris- 
dictional fact,  of  the  existence  of  the  conventional  relation  of  landlord 
and  tenant  could  be  taken  advantage  of  by  the  tenant  on  his  appeal  from 
a  judgment  granted  against  him  by  default,  although  he  appeared  on  one 
of  the  adjourned  days. 

Dreyfus  v.  Carroll,  28  Misc.  222;  58  N.  Y.  Supp.  1116. 
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BEAKES  v.  HOLZMAN. 

[47  Misc.  384;  94  AT.  Y.  Supp.  33-J 

(Supreme  Court,  Appellate  Term.    May  33,  1905.) 


I.  Landlord  and  Tenant — Covenant  to  Repair — Breach — Measure  or 
Damages. 

The  measure  of  damages  for  breach  of  an  ordinary  covenant  of  a 
landlord  to  repair  is  either  the  actual  cost  of  making  the  repairs,  or 
the  difference  in  the  rental  value  of  the  premises  as  they  were,  and 
as  they  would  have  been,  had  the  contemplated  repairs  been  made. 


Note.— Remedies  of  Tenant  for  Failure  op  Landlord  to  Make  Repairs. 

.    a.  Necessity  of  covenan  f— 451. 
b.  Right  of  tenant  to  repair.— 454. 
c  Action  for  breach  of  covenant. — 456. 
1.  Damages.— 458. 

d.  Defense  to  action  for  rent.— 459. 

e.  Counterclaim   in   summary  proceedings. — 461. 

f.  Abandonment. — 462. 


a.  Necessity  of  covenant. 

It  is  well  settled  law  in  this  state  that  there  is  no  obligation  on  the  part 
of  a  landlord  to  make  repairs,  nor  is  he  chargeable  for  those  made  by  the 
tenant,  without  an  express  contract  to  do  so. 

Lansing  v.  Thompson,  8  App.  Div.  54;  40  N.  Y.  Supp.  425. 

Schick  v.  Fleischhauer,  26  App.  Div.  210;  49  N.  Y.  Supp.  962. 

Ely  v.  Fahy,  79  Hun,  65;  61  St.  Rep.  145;  29  N.  Y.  Supp.  667. 


VOLUME  XVI. 


2.  Same — Contract — Validity. 

Where,  after  a  tenant  had  notified  her  landlord  that  she  would 
vacate  the  premise!  on  account  of  defective  pipes,  the  landlord  prom- 
ised that,  if  the  tenant  would  remain,  he  would  repair  all  the  plumbing 
on  the  premises,  and  would  pay  the  tenant  all  damages  caused  by 
water  coming  into  the  premises  by  reason  of  defective  pipes,  where- 
upon the  tenant  continued  to  occupy  the  premises,  the  landlord's  con- 
tract was  valid  and  based  on  a  sufficient  consideration. 

3.  Same— Reduction  op  Damages. 

Where  a  landlord  failed  to  repair  the  plumbing  on  the  premises  ac- 
cording to  his  contract  with  the  tenant,  the  latter  could  not  permit  the 
pipes  to  remain  out  of  repair  for  an  unreasonable  length  of  time,  and 
thus  enhance  her  damages,  but  was  bound  to  use  diligent  effort  to  re- 
duce such  damages  by  herself  making  necessary  repairs. 

4.  Same—  Pleading — Proof. 

In  an  action  for  rent,  a  counterclaim  for  damages  for  the  landlord's 
failure  to  perform  a  covenant  to  repair  water  pipes  was  not  defective 
for  failure  to  allege  that  the  tenant  used  diligent  efforts  to  reduce  the 

Remedies  op  Tenant   for   Failure  of  Landlord  to  Make  Repairs, — 
Continued. 

A  covenant  to  repair  will  not  be  implied,  nor  can  an  express  covenant 
be  enlarged  by  construction. 

Witty  v.  Matthews,  52  N.  Y.  512. 

Matter  of  Brockway,  12  Misc.  340;  67  St.  Rep.  893;  34  N.  V.  Supp.  42. 

This  rule  does  not  apply  to  parts  or  fixtures  of  the  demised  premises 
under  the  control  of  the  landlord  and  maintained  for  the  general  benefit 
of  the  tenants. 

Rauth  v.  Davenport,  60  Hun,  70;  37  St.  Rep.  664;  14  N.  Y.  Supp.  69. 

Fitch  v.  Armour,  59  Super.  413;  39  St.  Rep.  246;  14  N.  Y.  Supp.  310. 

Where,  before  the  execution  of  a  lease,  a  pen  is  run  through  the  words 
"and  external"  in  a  provision  that  the  tenant  shall  "make  any  and  all 
repairs,  internal  and  external,"  such  alteration  does  not  create  a  covenant 
by  implication  on  the  landlord's  part  to  make  external  repairs. 

Castagnette  v.  Niccbia,  76  App.  Div.  371 ;  78  N.  Y.  Supp.  49S. 

The  exemption  of  the  roof  from  the  repairs  to  be  made  by  the  tenant, 
the  reservation  of  the  right  to  visit  and  examine  the  premises  and  the 
covenant  that  no  improvements  or  alterations  shall  be  made  without  the 


NEW  YORK  ANNOTATED  CASES. 


B cakes   v.   Holzman. 


damages,  by  herself  making  necessary  repairs ;  such  diligence  being  a 
matter  of  proof,  rather  than  pleading. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh 
District. 

Action  by  Charles  H.  C.  Beakes  against  Regina  Holzman.  From 
a  judgment  in  favor  of  plaintiff,  defendant  appeals.    Reversed. 

Argued  before  SCOTT,  P.  J„  and  TRAUX  and  DOWL- 
ING,  J  J. 

Marks  &  Marks,  for  appellant. 

Edward  Galinger,  for  respondent. 

Traux,  J.  This  action  was  brought  to  recover  rent  for  the 
months  of  July  and  August,  1904,  for  premises  occupied  by  the 

Remedies  of  Tenant  for   Failure  of  Landlord  to   Make  Repairs, — 

Continued. 

landlord's  written  consent,  coupled  with  the  facts  that  the  landlord  has  re- 
paired the  roof  on  previous  occasions  and  in  one  instance  paid  for  dam- 
ages caused  by  the  rain  coming  through  it,  sufficiently  shows  a  mutual 
understanding  that  the  duty  of  keeping  the  roof  in  repair  rests  upon  the 
landlord. 

Woodward  v.  Jones,  15  Misc.  1;  36  N.  Y.  Supp.  775. 

An  agreement  to  put  the  premises  in  repair  before  the  term,  being  col- 
lateral to  the  lease,  may  be  proved  and  enforced,  although  not  reduced  to 
writing  nor  incorporated  in  the  lease. 

Clenighan  v.  McFarland,  16  Daly,  402;  34  St  Rep.  624:  ii  N.  Y.  Supp. 
719- 

A  naked  promise  to  repair,  made  after  the  commencement  of  the  term, 
being  without  consideration,  is  not  enforcible. 

Wynne  v.  Haight,  27  App.  Div.  7;  50  N.  Y.  Supp.  187. 

Bronner  v.  Walter,  15  App.  Div.  295 ;  44  N.  Y.  Supp.  583. 

Where  a  landlord,  after  a  lease  binding  the  tenant  to  make  the  repairs, 
voluntarily  makes,  in  connection  with  defective  sink  and  sewer  pipe?, 
5  which  are  defective,  a  parol  agreement  by  the  landlord,  upon 
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defendant.  The  liability  for  payment  of  rent  was  not  denied.  The# 
answer  sets  up  a  counterclaim,  which  set  forth  that  the  defendant 
was  a  tenant  under  a  monthly  hiring;  that  prior  to  August,  1904, 
the  pipes  and  plumbing  in  the  premises  had  frequently  burst,  do- 
ing damage  to  defendant's  merchandise ;  that  in  June  defendant 
notified  plaintiff  that  she  should  vacate  the  premises  on  account 
of  the  defective  condition  of  the  pipes ;  that  plaintiff  thereupon 
promised  and  agreed  that,  if  defendant  would  remain  as  a  tenant 
of  the  plaintiff,  the  plaintiff  would  repair  all  plumbing  in  the 
premises,  and  would  pay  defendant  all  damages  caused  by  water 
coming  into  the  premises  thereafter  by  reason  of  any  defective 
pipes ;  that,  in  consideration  of  such  agreement,  defendant  re- 
mained in  said  premises ;  and  that  in  the  month  of  August  water 
again  came  into  her  premises  through  the  defective  pipes,  and 
caused  the  damage  for  which  she  counterclaimed.  At  the  day  of 
trial,  upon  motion  of  plaintiff's  counsel  the  counterclaim  was 

RasizDiES  of  Tenant  for   Failvke  of  Landurd  to  Make  Repairs,— 


t'.ireat  of  a  law  suit,  that  the  tenant  may  repair  such  alterations  and  that 
he  will  pay  th»'efor,  is  valid. 
Oetlinger  v.  Levy,  4  E.  D.  Smith,  288. 

h.  Right  of  tenant  lo  repair. 

One  remedy  of  a  tenant  for  a  failure  of  the  landlord  to  make  repairs 
is  to  make  the  repairs  himself  and  call  upon  the  landlord  to  refund  the 
expense,  or  deduct  the  cost  from  the  rent 

Myers  v.  Burns,  35  N.  Y.  269. 

Ely  v.  Fahy,  79  Hun,  65;  61  St  Rep.  145;  29  N.  Y.  Supp.  667. 

Spero  v.  Levy,  43  Misc.  24;  86  N.  Y.  Supp.  869. 

A  tenant  is  not  bound  to  make  permanent  and  important  repairs,  which 
the  landlord  was  to  make,  but  may  seek  his  remedy  by  action  to  recover 
the  damages  or  by  counterclaim. 

Thomson- Houston  Electric  Co.  v.  Durant  Land  Imp.  Co.,  144  N.  Y.  34; 
63  St.  Rep.  8;  39  N.  E.  7. 

Plant  v.  Hernreich,  19  Misc.  308;  44  N.  Y.  Supp.  477. 
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dismissed,  and  judgment  given  for  the  plaintiff  upon  the  plead- 
ings. 

Where  there  is  an  ordinary  covenant  to  repair,  made  by  a  land- 
lord, the  measure  of  damages  is  bounded  either  by  the  actual  cost 
of  making  the  needed  repairs,  or  the  difference  in  the  rental  value 
of  the  premises  as  they  were,  and  as  they  would  have  been,  had 
the  contemplated  repairs  been  made.  Schick  v.  Fleischhauer,  26 
App.  Div.  2ro,  49  N.  Y.  Supp.  962;  Reiner  v.  Jones,  38  App.  Div. 
441,  56  N.  Y.  Supp.  423;  Golob  v.  Pasinsky,  72  App.  Div.  176,  76 
N.  Y.  Supp.  388;  Frank  v.  Mandel,  76  App.  Div.  413,  78  N.  Y. 
Supp.  855 ;  Goldberg  v.  Besdine,  76  App.  Div.  451,  78  N.  Y.  Supp. 
776.  And  if  the  promise  of  the  plaintiff  had  been  no  greater,  his 
liability  would  have  been  fixed  within  that  limit,  but  he  undertook 
to  do  more.  The  promise  was  to  compensate  defendant  not  mere- 
ly for  the  cost  of  repairs,  if  the  tenant  should  make  them,  but  for 
all  damages  occasioned  by  reason  of  the  defective  pipes.    This 

Remedies  of  Tenant  for  Failure  of  Landlord  to   Make  Repairs, — 


In  cases  where  the  requisite  repairs  are  trifling  and  the  damage  by  not 
making  them  is  great,  it  is  the  duty  of  the  tenant  to  make  them  and 
charge  the  landlord  with  the  cost. 

Cook  v.  Soule,  56  N.  Y.  420. 

O'Connor  v.  Goureand,  14  Daly,  64 ;  3  St  Rep.  555. 

Although  a  tenant  is  bound  to  be  reasonable  and  judicious  in  making 
repairs,  he  is  not  compelled  to  select  precisely  the  same  kind  of  material, 
or  see  that  no  greater  expense  is  incurred,  than  had  the  landlord  made 
them,  or  than  had  before  been  expended  upon  the  same  spot. 

Myers  v.  Bums,  35  N.  Y.  369. 

The  refusal  to  reoccupy  the  leased  premises,  because  of  the  presence  of 
noxious  gases,  until  the  plumbing  is  repaired,  is  a  sufficient  consideration 
for  the  landlord's  agreement  that  the  desired  repairs  may  be  made  by 
the  tenant  at  the  former's  expense. 

Perkins  v.  Allen,  aS  Misc.  145;  58  N.  Y.  Supp.  1080;  59  N.  Y.  Supp.  as.. 

A  tenant  cannot  deduct  from  the  rent  for  expenses  of  repairs,  when 
the  proof  does  not  show  how  much  of  a  sum  spent  on  two  buildings  was 
expended  on  the  building  in  suit 

Reiner  v.  Jones,  38  App.  Div.  441 ;  56  N.  Y.  Supp.  433. 
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promise  was  founded  upon  a  valid  consideration,  and  was  not  an 
illegal  obligation  assumed  by  the  plaintiff.  Bronner  v.  Walter,  15 
App.  Div.  295,  44  N.  Y.  Supp.  583 ;  Rauth  v.  Davenport,  60  Hun, 
70;  37  St.  Rep.  664;  14  N.  Y.  Supp.  69.  The  damages  thus 
agreed  to  be  paid  by  the  landlord  must  be  supposed  to  have  been 
contemplated  by  the  parties  when  such  agreement  was  made.  Of 
course,  it  was  the  duty  of  the  defendant  to  make  diligent  effort  to 
reduce  the  amount  of  damage  by  making  necessary  repairs,  and 
she  could  not  permit  the  pipes  to  remain  out  of  repair  for  an  un- 
reasonable length  of  time,  and  thus  enhance  her  damages ;  but 
whether  or  not  she  did  so  is  a  matter  of  proof,  and  not  pleading. 
Upon  the  pleadings  the  counterclaim  should  not  have  been  dis- 
missed, and  the  judgment  must  be  reversed. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  ap- 
pellant to  abide  the  event    All  concur. 

Make  Repairs, — 


C  Action  for  brrach  of  covenant. 

A  tenant  has  no  cause  of  action  for  an  injury  to  his  goods  sustained  by 
reason  of  the  landlord's  failure  to  fulfill  his  naked  promise,  subsequent  to 
the  lease,  to  make  repairs. 

Bronner  v.  Walter,  15  App.  Div.  295;  44  N.  Y.  Supp.  583. 

A  tenant  may  recover  for  the  breach  of  a  parol  agreement  to  repair,  sub- 
sequent to  the  letting,  made  upon  a  new  and  sufficient  consideration. 

Post  v.  Vetter,  2  E.  D.  Smith,  24a 

In  an  action  by  a  tenant  for  a  breach  of  a  covenant  to  repair,  the  land- 
lord can  counterclaim  the  rent  reserved  by  the  lease. 

Thomson-Houston  Electric  Co.  v.  Durant  Land  Imp.  Co.,  144  N.  Y.  34: 
63  St.  Rep.  8;  39  N.  E.  7. 

But  a  tenant's  default  in  his  rent  does  not  relieve  the  landlord  from  his 
covenant. 

Drago  v.  Mead,  30  App.  Div.  258;  Si  N.  Y.  Supp.  360. 

If  a  breach  is  shown,  for  which  the  tenant  is  entitled  to  damages,  a 
judgment  in  favor  of  the  landlord,  upon  his  counterclaim,  for  the  entire 
rent  accrued  will  be  reversed,  although  the  proof  of  damages  is  based 
upon  the  wrong  theory  as  to  the  measure  of  damages. 

Plant  v.  Hcrnreich,  19  Misc.  308;  44  N.  Y.  Supp.  477. 
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In  the  absence  of  evidence  that  a  roof  was  out  of  repair  to  the  knowl- 
edge of  the  landlord  at  the  time  of  the  execution  of  the  lease,  an  action 
for  breach  of  a  covenant  to  put  and  keep  it  in  repair  is  not  maintainable 
until  after  notice  of  a  defect  has  been  given  by  the  tenant 

Thomas  v.  Kingsland,  108  N.  Y.  616;  14  N.  E.  807;  12  St  Rep.  100;  I 
Silv.  a.  App.  56a;  a8  Week.  Dig.  4- 

The  taking  and  retaining  of  the  demised  premises  by  a  tenant  is  not 
inconsistent  with  his  remedy  on  such  covenant  and  is  not  a  waiver  of  his 
right  to  claim  damages  for  a  breach  thereof. 

Thomson-Houston  Electric  Co.  v.  Durant  Land  Imp.  Co.,  144  N.  Y.  34; 
63  St.  Rep  8;  39  N.  E.  7. 

A  tenant  cannot  maintain  an  action  for  personal  injuries  resulting  from 
the  landlord's  breach  of  his  covenant  to  repair, 

Boden  v.  Schottz,  101  App.  Div.  I ;  91  N.  Y.  Supp.  437. 

Stelx  v.  Van  Dusen,  93  App.  Div.  358;  87  N.  Y.  Supp.  716. 

Spero  v.  Levy,  43  Misc.  24;  86  N.  Y.  Supp.  860. 

A  covenant  to  keep  a  hotel  in  repair  is  broken  by  permitting  the  chim- 
neys to  remain  in  such  condition  that  the  rooms  cannot  be  heated  without 
filling  them  with  smoke  and  coal  gas. 

Myers  v.  Burns,  35  N.  Y.  269. 

Where,  on  complaint  of  the  lessee  of  a  basement  that  water  from  the 
stores  overhead  leaked  through,  greatly  incommoding  him  in  his  business 
as  restaurant  keeper,  the  lessor  promises  to  rectify  the  matter  and  pay 
any  damages  sustained  by  the  lessee,  if  he  will  not  move,  as  he  has 
threatened  to  do  on  the  ground  that  the  premises  are  untenantable,  there 
is  a  sufficient  consideration  for  such  promise  to  render  the  lessor  liable 
upon  a  failure  to  repair  the  leak. 

Dunn  v.  Robins,  48  St  Rep.  45 ;  20  N.  Y.  Supp.  341. 

A  tenant,  knowing  that  his  property  will  be  exposed  to  injuries  from 
storms  or  otherwise  endangered  by  the  landlord's  failure  to  repair,  if  left 
upon  the  premises,  has  no  right  to  take  the  hazard  and  cannot  recover 
damages   resulting  therefrom. 

Cook  v.  Soule,  56  N.  Y.  430. 

Rose  v.  Butler,  69  Hun,  140 ;  53  St.  Rep.  405 ;  23  N.  Y.  Supp.  375. 

No  breach  of  a  covenant  to  make  all  necessary  repairs  is  shown  by 
evidence  that,  at  the  tenant's  request,  the  landlord  had  repairs  made,  as 
to  the  manner  of  which  no  objection  was  made,  by  a  roofer  who  guaran- 
teed the  roof  for  two  years  and  that  five  months  later,  after  a  severe  rain 
storm,  following  a  prolonged  frost,  a  leak  was  discovered  at  a  place  to 
which  the  tenant  called  the  landlord's  attention. 

O'Connor  v.  Goureaud,  14  Daly,  64;  3  St.  Rep.  555. 
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Where,  upon  an  oral  leasing,  the  landlord  agrees  to  make  all  necessary 
repairs,  some  of  which  are  to  be  made  as  soon  as  the  tenant  moves  in, 
such  agreement  to  repair  is  not  a  condition  precedent  to  the  taking  effect 
of  the  lease,  so  that  on  a  failure  to  perform  the  tenant  can  treat  the 
entire  contract  as  broken  and  recover  as  damages  the  expense  incurred  hi 
moving  into  the  house  and  from  it  to  another. 

Plant  v.  Hernreich.  19  Misc.  308;  44  N.  Y.  Supp.  477. 

1.  Damages. 

The  measure  of  damages  in  a  tenant's  action  for  breach  of  a  covenant 
to  repair  is  the  difference  in  value  of  the  use  of  the  premises  as  they 
are  and  as  they  would  be  if  repaired  in  accordance  with  the  landlord's 
covenant 

Thomson -Houston  Electric  Co.  v.  Durant  Land  Imp.  Co.,  144  N.  Y.  34: 
63  St  Rep.  8;  39  N.  E.  7. 

Godfrey  v.  India  Wharf  Brewing  Co.,  87  App.  Div.  123;  84  N.  Y. 
Supp.  00. 

Reiner  v.  Jones,  38  App.  Div.  441;  56  N.  Y.  Supp.  423. 

When  the  parties  have,,  by  their  contract,  fixed  the  rule  of  damages,  it 
will  control. 

Thorn  son  -Houston  Electric  Co.  v.  Durant  Land  Imp.  Co,  144  N.  Y.  34; 
63  St  Rep.  8;  39  N.  E.  7. 

The  damages  for  a  breach  must  be  those  which  were  contemplated  or 
may  be  reasonably  supposed  to  have  entered  into  the  contemplation  of 
the  parties  at  the  time  of  the  contract. 

O'Connor  v.  Goureaud,  14  Daly,  64;  3  St  Rep.  555. 

Flynn  v.  Hat  ton,  43  How.  Pr.  333. 

Damages  for  illness  of  a  tenant  and  his  family  and  for  loss  of  custom 
in  his  profession  as  dentist  are  too  remote  and  cannot  be  said  to  have 
been  looked  forward  to  by  the  parties  as  likely  to  follow  an  omission  to 
keep  the  plumbing  in  perfect  order. 

Chadwick  v.  Woodward,  13  Daly,  39a. 

Where  a  landlord  covenants  to  make  repair*  before  a  specified  date, 
the  damages  are  to  be  assessed  as  of  that  time  and  cannot  include  the 
claim,  paid  by  the  tenant,  of  a  third  person  for  damages  caused  after  said 
date  by  the  failure  to  repair,  or  the  amount  paid  by  the  tenant  to  his 
lawyer  for  settling  such  claim. 

Sparks  v.  Bassett,  17  J.  &  S.  270. 
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Upon  establishing  a  breach  of  the  covenant,  the  tenant  is  entitled  to  at 
least  nominal  damages. 

Thomson  Houston  Electric  Co.  v.  Durant  Land  Imp.  Co.,  144  N.  Y.  34; 
63  St  Rep.  8;  39  N.  E.  7. 

A  tenant  can  recover  as  damages  for  a  breach  the  value  of  the  use  of 
any  portion  of  the  premises  during  the  time  it  is  rendered  untenantable 
because  of  failure  to  make  repairs. 

He;  ter  v.  Knox,  63  N.  Y.  561. 

When  a  building  erected  for  business  purposes  is  rented  as  a  whole  and 
without  any  specific  reference  to  a  use  by  way  of  subletting,  or  where  that 
is  not  the  primary  purpose  contemplated  by  the  parties,  the  damages  arc 
not  to  be  measured  by  supposed  loss  by  reason  of  the  tenant  being  unable 
to  parcel  out  separate  portions  and  let  them  to  undertenants. 

Thorn  son- Houston  Electric  Co.  v.  Durant  Land  Imp.  Co.,  141  N.  Y.  34; 
63  St.  Rep.  8;  39  N.  E.  7. 

Lost  or  anticipated  profits  are  not  recoverable. 

Godfrey  v.  India  Wharf  Brewing  Co.,  87  App.  Div.  123;  84  N.  Y. 
Supp.  go. 

Wjhcre  a  landlord,  on  renting  a  portion  of  the  upper  floor  of  a  building, 
covenants  to  do  all  repairs  and,  on  notice,  promises,  but  fails,  to  repair 
the  roof,  on  which  the  tenant  has  no  right  to  go,  whereby  the  latter's 
household  effects  and  clothing  are  injured,  the  measure  of  damages  is  the 
amount  of  damage  done  to  such  property. 

Phillips  v.  Ehrmann,  8  Misc.  39;  59  St.  Rep.  386;  38  N.  Y.  Supp.  519. 

When  substantial  damages  have  been  suffered,  the  denial  of  nominal 
damages  is  reversible  error. 

Thomson- Houston  Electric  Co.  v.  Durant  Land  Imp.  Co.,  144  N.  Y.  34; 
63  St  Rep.  8;  39  N.  E.  7. 

d.  Defense  to  action  for  rent. 

Failure  to  repair  is  not  a  valid  defense  to  an  action  for  rent 

Drago  v.  Mead,  30  App.  Div.  258;  51  N.  Y.  Supp.  360. 

Doolittle  v.  Selkirk,  7  Misc.  723;  58  St  Rep.  328;  28  N.  Y.  Supp.  43. 

A  tenant  can,  however,  in  such  a  suit  recoup  damages  for  a  breach  of  a 
covenant  to  repair. 

Thomson-Houston  Electric  Co.  v.  Durant  Land  Imp.  Co.,  144  N.  Y.  34; 
63  St.  Rep.  8;  39  N.  E  7. 

Davis  v.  Banks,  3  Sweeny,  184. 


460  VOLUME  XVI. 

Remedies  of  Tenant  fob   Failure  of  Landlord  to   Makx  Rkpaibs, — 


A  counterclaim  for  such  damages  arises  out  of  the  contract  or  trans- 
action set  forth  in  the  complaint  as  the  foundation  of  plaintiffs  claim 
within  the  meaning  of  section  501  of  the  Code  of  Civil  Procedure. 

Thomson- Houston  Electric  Co.  v.  Durant  Land  Imp.  Co.,  144  N.  Y.  34; 
63  St.  Rep.  8;  30  N.  E.  7. 

Cook  v.  Soule,  56  N.  Y.  430. 

An  oral  agreement  to  repair,  made  prior  to  the  execution  of  a  written 
lease,  is  merged  in  it  and  cannot  be  made  the  basis  of  a  counterclaim. 

Halt  v.  Beston,  26  App.  Div.  105;  49  N.  Y.  Supp.  Sn. 

Ely  v.  Fahy,  79  Hun,  65;  61  St  Rep.  145;  39  N.  Y.  Supp.  667. 

A  promise,  made  during  the  term  upon  a  tenant's  threat  to  move,  to 
repair,  if  be  will  remain,  is  without  consideration  and  a  failure  to  perform 
will  not  support  a  counterclaim. 

Hall  v.  Beston,  26"  App.  Div.  105;  49  N.  Y.  Supp.  811. 

Where,  after  the  property  of  a  tenant  is  damaged  by  rain  from  a  de- 
fective roof  under  control  of  the  landlord,  the  latter  promises  to  properly 
repair  it  upon  the  tenant  consenting  to  remain,  the  tenant  can  recover  the 
damages  resulting,  because  of  the  landlord's  failure  to  fulfill  bis  promise, 
from  a  subsequent  rain. 

Rauth  v.  Davenport,  60  Hun,  70;  37  St  Rep.  664;  14  N.  Y.  Supp.  60. 

Diminished  rental  value  is  a  proper  subject  of  counterclaim  in  an 
action  for  rent 

Reiner  v.  Jones,  38  App.  Div.  441 ;  56  N.  Y.  Supp.  423. 

The  amount  expended  by  a  tenant  in  making  necessary  repairs,  after 
giving  reasonable  notice  and  opportunity  to  the  landlord  to  do  so,  can  be 
set  up  as  a  counterclaim. 

Myers  v.  Burns,  35  N.  Y.  269. 

Cook  v.  Soule,  56  N.  Y.  420. 

Lessened  rental  value  and  necessary  expenditure  for  repairs  are  not 
recoverable  under  a  counterclaim  based  solely  upon  injury  to  the  tenant's 
goods. 

Reiner  v.  Jones,  38  App.  Div.  441;  56  N.  Y.  Supp.  423. 

In  an  action  for  rent,  damages  resulting  from  the  loss  of  the  use  of 
certain  parts  of  the  premises  rendered  untenantable  from  want  of  repair 
can  be  counterclaimed. 

Myers  v.  Burns,  35  N.  Y.  269. 

Where  the  only  counterclaim  litigated  is  one  for  damage  to  his  goods, 
the  judgment  does  not  conclude  a  tenant  from  afterwards  asserting  claims 
for  lessened  rental  value  and  expenditures  for  repairs,  either  by  way  of 
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recoupment  in  any  further  snh  for  rent,  or  by  an  independent  action 
against  the  landlord 

Reiner  v.  Jones,  38  App.  Div.  441;  36  N.  Y.  Snpp.  433. 

The  fact  that  a  tenant  has  paid  the  rent,  under  a  year's  lease,  except 
for  the  last  quarter,  does  not  deprive  him  of  the  right  to  counterclaim 
his  damages  for  the  entire  year. 

Cook  v.  Soule,  56  N.  Y.  420. 

Although  a  tenant  may  properly  be  allowed  to  amend  his  answer,  in 
which  the  counterclaim  is  based  solely  upon  injury  to  hi:  goods,  by  setting 
up  damage  to  the  rental  value,  the  denial  of  such  a  motion  at  the  end  of 
the  trial   is   so   far  discretionary  that  it   does  not   constitute  gTOUnd  for 

Reiner  v.  Jones,  38  App.  Div.  441 ;  56  N.  Y.  Supp.  433. 

If  the  tenant's  counterclaim  for  damages  exceeds  the  rent  sued  for  he 
is  entitled  to  a  verdict  for  the  excess. 

Cook  v.  Soule,  56"  N.  Y.  430. 

When  a  tenant  knew  for  months  of  the  roofs  leaky  condition,  damage 
done  to  his  goods  by  rain  is  not  a  proper  subject  of  counterclaim  in  an 

Reiner  v.  Jones,  38  App.  Div.  411;  56  N.  Y.  Supp.  433. 

In  an  action  against  a  surety  for  rent,  the  amount  expended  by  the 
tenant  for  repairs,  which  the  landlord  agreed  to  pay  by  deduction  from 
the  rent,  should  be  deducted  from  the  recovery. 

Rosenbaum  v.  Gunter,  3  E.  D.  Smith,  303. 

Failure  to  repair  is  no  ground  for  an  injunction  to  '•— 
closure  of  a  chattel  mortgage  given  to  secure  payment  of  .. 

Davis  v.  Banks,  2  Sweeny,  184. 

Where,  after  the  execution  of  the  lease  and  of  a  written  guaranty  of 
the  payment  of  the  rent,  the  tenant  objects  to  taking  possession  of  the 
premises  on  the  ground  of  their  defective  state  of  repair,  a  promise  to 
make  the  repairs  required  being  without  consideration,  its  breach  is  no 
defense  to  an  action  against  the  guarantor. 

Gottsberger  v.  Radway,  2  Hilt.  342. 

e.  Counterclaim  in  summary  proceedings. 

The  expense  of  required  repairs  made  by  a  tenant  may  be  set  up  as  a 
counterclaim  in  summary  proceedings. 
Castagnette  v.  Nicchia,  76  App.  Div.  371 ;  78  N.  Y.  Supp.  40& 
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Injury  to  a  tenant's  stock  in  trade  resulting  from  failure  to  make  re- 
pairs cannot  be  made  a  subject  of  counterclaim  in  summary  proceedings. 
Pearson  v.  Ckrmond,  83  Hun,  88;  63  St  Rep.  842;  31  N.  Y.  Supp.  3581 

L  Abandonment. 

Mere  breach  of  a  covenant  to  repair  does  not  amount  to  an  eviction  and 
does  not  give  the  tenant  the  right  to  quit  the  demised  premises  and  cease 
to  pay  rent,  unless  the  keeping  of  such  covenant  is  a  condition  of  the 
covenant  to  pay  rent 

Huber  v.  Ryan,  26  Misc.  428;  56  N.  Y.  Supp.  135. 

Doolittle  v.  Selkirk,  7  Misc.  722;  58  St  Rep.  328;  28  N.  Y.  Supp.  43. 

Speckles  v.  Sax,  1  E.  D.  Smith,  253. 

But  there  are  dicta  in  other  cases  to  the  effect  that  if  the  premises  are 
made  untenantable  by  reason  of  the  breach,  the  tenant  may  move  out  and 
recover  the  damages  sustained,  or  defend  in  an  action  for  the  rent  as 
upon  an  eviction. 

Schick  v.  Fleischhauer,  26  App.  Div.  210;  49  N.  Y.  Supp.  062. 

Ely  v.  Fahy,  79  Hun,  65;  61  St.  Rep.  145;  29  N.  Y.  Supp.  667. 

A  tenant  who,  relying  upon  the  landlord's  promise  to  make  the  neces- 
sary repairs  upon  portions  of  the  premises  not  included  within  the  lease, 
remains  in  possession  for  several  months  after  noticing  noxious  odors 
and  pays  his  rent  monthly  during  that  time,  does  not  thereby  waive  his 
right  subsequently  to  abandon  the  premises  when  the  failure  to  repair 
renders  the  nuisance  intolerable. 

Marks  r.  Dellaglio,  56  App.  Div.  299;  67  N.  Y.  Supp.  736. 
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PEOPLE  v.  DEYO,  Warden. 

[181  N.  Y.  425;  74  N.  E.  43a} 

(Court  of  Appeals  of  New  York.    May  30,  1905.) 

I.  Criminal  Law— Indeterminate  Sentence— Minimum  Penalty. 

Pen.  Code,  8  687a  (Laws  1902,  p.  832,  c.  382),  provides  that  a  per- 
son never  before  convicted  of  a  crime  punishable  by  imprisonment  in 
State  Prison  shall  be  sentenced  thereto  under  an  indeterminate 
sentence,  "the  minimum  of  which  shall  not  be  less  than  one  year." 
Held,  that  the  latter  sentence  cannot  be  held  a  mistake,  and  inter- 
preted to  read  "shall  not  be  more  than  one  year." 

3.  Same 

A  convict  was  sentenced,  while  Commutation  Law  1886,  p.  28,  c.  21, 
was  in  force,  for  a  felony  for  which  the  maximum  term  was  four 
year  and  seven  months,  and  the  minimum  four  years.  Held,  that  the 
sentence  was  not  illegal  because  the  convict  might  earn  commutation 
entitling   him   to    discharge   before   the    expiration   of   the    minimum 


Note — Indeterminate   Sentence 

A  sentence  to  imprisonment  in  a  state  prison  for  a  definite  fixed  period 
of  time  in  a  definite  sentence. 

A  sentence  to  imprisonment  in  a  state  prison  having  minimum  and 
maximum  limits  fixed  by  the  court  is  an  indeterminate  sentence.    *    •    • 

Chapter  137,  Laws  of  1903,  §  I. 

A  person  never  before  convicted  of  a  crime  punishable  by  imprisonment 
in  a  state  prison,  who  is  convicted  in  any  court  in  this  state  of  a  felony, 
the  maximum  penalty  for  which,  exclusive  of  fines,  is  imprisonment  for 
five  years  or  less,  and  sentenced  to  a  state  prison,  shall  be  sentenced  there- 
to under  an  indeterminate  sentence,  the  minimum  of  which  shall  not  be 
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Appeal  from  Supreme  Court,  Appellate  Division,  Third  De- 
partment. 

Application  by  the  people,  on  the  relation  of  Joseph  Schali,  for 
writ  of  habeas  corpus  to  George  Deyo,  as  warden.  From  an 
order  of  the  Appellate  Division  (93  N.  Y.  Supp.  8o,  103  App. 
Div.  126)  which  reversed  an  order  of  the  Special  Term  quashing- 
the  writ,  respondent  appeals.    Reversed. 

Julius  M.  Mayer,  Attorney  General  (James  G.  Graham  and 
Charles  O.  Pratt,  of  counsel),  and  George  Addington,  District 
Attorney,  for  appellant. 

William  Trovers  Jerome,  District  Attorney,  Robert  C.  Taylor, 
of  counsel),  intervening. 

Charles  J.  Herrick,  for  respondent 

Werner,  J.  The  writ  herein  was  issued  on  behalf  of  one  Frank 
Schaii,  who  is  now  serving  a  term  in  Dannemora  State  Prison, 
under  a  sentence  imposed  after  his  conviction  of  the  crime  of  as- 
sault in  the  second  degree.  At  Special  Term  the  writ  was  quashed 
and  the  prisoner  remanded.    The  Appellate  Division  reversed  the 
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less  than  one  year,  or  in  case  a  minimum  is  fixed  by  law,  not  less  than 
such  minimum,  and  the  maximum  of  which  shall  not  be  more  than  the 
longest  period  fixed  by  law  for  which  the  crime  is  punishable  of  which 
the  offender  is  convicted.  The  maximum  limit  of  such  sentence  shall  be 
so  fixed  as  to  comply  with  the  provisions  of  section  six  hundred  and 
ninety-seven  of  the  penal  code.  In  any  other  case  whenever  any  person, 
never  before  convicted  of  a  felony,  shall  he  convicted  of  a  felony,  other 
than  murder  or  arson,  the  maximum  penalty  for  which,  exclusive  of 
fines,  exceeds  five  years  imprisonment  in  a  state  prison,  the  court  may 
either  pronounce  a  definite  sentence  for  a  fixed  term  as  provided  by  law, 
or  may  in  its  discretion  impose  upon  such  person  a  sentence  of  im- 
prisonment therein  for  an  indeterminate  term  the  minimum  of  which 
shall  not  be  less  than  one  year,  or  in  case  a  minimum  is  fixed  by  law,  not 
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order  entered  upon  that  decision,  reinstated  the  writ,  and  directed 
the  prison  authorities  to  produce  the  prisoner  in  the  trial  court  to 
be  resentenced.  The  question  is  whether  Schali  was  legally 
sentenced,  and  the  facts  involved  in  the  inquiry  are  as  follows: 
Schali,  who  had  been  indicted  for  the  crime  of  robbery  in  the  first 
degree,  charged  to  have  been  committed  on  the  25th  day  of  Janu- 
ary, 1903,  pleaded  guilty  to  the  crime  of  assault  in  the  second  de- 
gree, and  on  the  6th  day  of  May,  1903,  was  sentenced  to  Danne- 
mora  Prison  for  a  term  of  not  less  than  four  years,  and  not  to 
exceed  four  years  and  seven  months.  While  Schali  was  serving 
his  term  under  that  sentence,  and  on  September  9,  1904,  the  writ 
herein  was  issued,  upon  a  petition  alleging  that  the  sentence  and 
committment  were  illegal,  because,  in  violation  of  the  statute,  the 
minimum  of  the  sentence  imposed  exceeded  one  year  in  duration. 
At  Special  Term  it  was  held,  as  above  stated,  that  the  sentence 
was  legal,  and  writ  was  quashed.  The  Appellate  Divis:on  did  not 
;;;rce  with  the  petitioner  in  his  contention  that  the  minimum  ~t 
Schali's  sentence  should  not  have  exceeded  one  year,  but  held  that 
it  was  illegal  because  the  minimum  exceeded  the  term  for  which 
he  could  have  been  held  under  the  maximum,  after  deducting  the 
commutation  provided  for  by  statute.    Upon  that  ground  the  writ 
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less  than  such  minimum,  and  the  maximum  of  which  shall  not  bi  more 
than  the  longest  period  fixed  by  law  for  which  the  crime  is  punishable  of 
which  the  offender  is  convicted. 

The  maximum  limit  of  such  sentence  shall  be   so  fixed  as  to  comply 
with  the  provisions  of  section  six  hundred  and  ninety-seven  of  the  penal 

g  687a   Penal  Code. 

The  provisions  of  section  687a  of  the  Penal  Code  providing  for  the 
fixing  of  indeterminate  sentences  is  constitutional. 

People  v.  Adams,  176  N.  Y.  351;  68  N.  E.  636. 

People  v.  Warden  of  Sing  Sing  Prison;  39  Misc.  113;  78  N.  Y.  Supp. 
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was  reinstated,  and  the  county  court  was  directed  to  resentence 
the  prisoner. 

The  general  subject  out  of  which  the  question  at  bar  arises  is 
one  of  considerable  academic  interest,  as  is  clearly  shown  by  the 
learned  and  voluminous  briefs  of  counsel,  but  its  practical  import- 
ance is  restricted  by  two  considerations  that  will  necessarily  limit 
and  direct  our  discussion  upon  the  questions  presented.  The  first 
of  these  considerations  is  that  the  only  claim  of  illegality  as  to 
Schali's  sentence  set  forth  in  the  petition  is  that  minimum  exceeds 
one  year,  and  the  other  is  that  since  the  time  when  this  sentence 
was  pronounced  the  law  has  been  amended  so  as  to  obviate  one 
of  the  legal  incongruities  with  which  we  have  to  deal  in  the  case 
at  bar. 

The  crime  whereof  Schali  stands  convicted  was  committed  on 
the  25th  day  of  January,  1903.  He  was  to  be  sentenced,  therefore, 
under  the  law  as  it  then  stood.  People  v.  O'Neil,  109  N.  Y.*25i, 
16  N.  E.  68;  14  St.  Rep.  829;  6  N.  Y.  Crim.  48;  28  Week.  Dig. 
554.  At  that  time  Pen.  Code,  §  687a  (Laws  1902,  p.  832,  c.  282), 
provided  that  "a  person  never  before  convicted  of  a  crime  punish- 
able by  imprisonment  in  a  State  Prison,  who  is  convicted  in  any 
court  in  this  state  of  a  felony,  the  maximum  penalty  for  which 

Indeterminate  Sentence, — Continued. 


The  fixing  of  a  maximum  and  minimum  sentence  under  this  section 
must  be  considered  in  connection  with  the  law  relating  to  prisons. 

People  v.  Adams,  176  N.  Y.  351 ;  68  N.  E.  636. 

A  sentence  thereunder  is  not  void  for  uncertainty  of  the  duration  of 

the  term. 

People  v.  Warden  of  Sing  Sing  Prison,  30  Misc.  113;  78  N.  Y.  Supp. 
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exclusive  of  fines,  is  imprisonment  for  five  years  or  less,  and  sen- 
tenced to  a  State  Prison,  shall  be  sentenced  thereto  under  an  in- 
determinate sentence,  the  minimum  of  which  shall  not  be  less 
than  one  year.  *  *  *"  Counsel  for  the  relator  contends  that 
the  statutory  direction  that  in  such  a  case  the  minimum  of  an  in- 
determinate sentence  "shall  not  be  less  than  one  year"  is  evidently 
a  mistake,  and  that  it  was  probably  intended  to  read  "shall  not  be 
more  than  one  year."  In  support  of  this  contention  the  present 
case  is  cited  as  one  of  the  absurd  possibilities  that  may  arise  under 
a  literal  construction  of  the  letter  of  the  statute.  The  reports  of 
the  prison  commission,  containing  pertinent  recommendations  to 
the  Legislature,  are  also  referred  to  as  showing  that  the  Legisla- 
ture must  have  intended  to  say  "more"  instead  of  "less"  in  the 
statute  under  consideration.  Then  the  various  canons  of  statu- 
tory construction  are  invoked,  and  altogether  the  relator's  counsel 
has  built  up  an  apparently  strong  argument.  But  the  trouble 
with  it  is  that  it  lacks  foundation.  What  is  there  to  rest  it  on? 
We  fully  agree  with  counsel  as  to  the  rules  of  statutory  construc- 
tion which  he  cites,  and  it  is  also  obvious  that  the  prison  commis- 
sioners have  made  certain  recommendations.  But  behind  and  be- 
neath all  this  there  is  the  statute,  framed  in  language  too  clear 

Ihdetebminats  Sentence, — Continued. 

People  v.  Warden  of  Sing  Sing  Prison,  39  Misc.  113;  78  N.  Y.  Supp. 


Neither  the  maximum  nor  the  minimum  term  fixed  by  an  indeterminate 
sentence  can  now  be  cut  down  by  commutation  for  good  behavior. 
People  v.  Deyo,  103  App.  Div.  126;  03  N.  Y.  Supp.  80. 


Chapter  137  of  the  Laws  of  1903  providing  that  commutation  for  good 
behavior  may  be  earned  only  in  case  the  convict  is  confined  upon  a 
definite  sentence  does  not  apply  to  a  case  where  a  convict  was  sentenced 
for  a  crime  commuted  prior  to  the  passage  of  that  act. 


People  v.  Johnson,  44  Misc.  550;  90  N.  Y.  Supp.  134. 
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for  construction,  and  retained  after  the  attention  of  successive 
Legislatures  has  been  called  to  the  subject  Speculations  upon 
the  possible  reasons  for  the  continuance  of  such  a  statute  could  be 
as  numerous  as  they  would  be  unprofitable,  and  so  we  leave  the 
subject  with  the  simple  suggestion  that  it  is  not  our  province  to 
decide  that  the  Legislature  said  "less"  when  it  meant  to  say 
"more,"  where  the  context  does  not  unmistakably  point  to  that 
conclusion  and  to  no  other. 

We  now  come  to  the  question  injected  into  this  proceeding  by 
the  decision  of  the  learned  Appellate  Division.  In  reinstating  the 
writ  and  directing  the  resentence  of  Schali,  that  court  held  against 
the  relator  upon  the  contention  that  the  sentence  was  invalid  be- 
cause its  minimum  exceeded  one  year;  but  it  also  decided  that 
the  minimum  was  too  long,  because  it  exceeded  the  period  to 
which  the  term  would  be  reduced  by  the  commutation  that  could 
be  earned  by  the  prisoner.  This  feature  of  the  case,  like  the  one 
first  discussed,  presents  a  wide  field  for  academic  writing,  but 
recent  radical  changes  in  the  law,  as  well  as  economy  of  time, 
suggest  the  wisdom  of  limiting  our  review  directly  and  briefly  to 
the  point  involved.  When  Schali's  crime  was  committed  the 
commutation  law  of  1886  (chapter  21,  p.  28)  was  applicable  to 
indeterminate  sentences.  Under  that  law  a  convict  confined  in  a 
State  Prison  or  penitentiary  for  a  term  of  at  least  one  year,  or  a 
term  the  maximum  of  which  is  fixed  by  law,  was  given  the  right 
to  earn  a  commutation  of  two  months  for  the  first  year,  two 
months  for  the  second  year,  four  months  each  for  the  third  and 
fourth  years,  and  five  months  for  each  subsequent  year.  As  the 
maximum  of  Schali's  term  was  four  years  and  seven  months,  it 
was  possible  for  him  to  earn  a  commutation  of  one  year  and  two 
months,  and  this,  if  earned,  would  entitle  him  to  his  discharge 
seven  months  before  the  expiration  of  the  minimum  for  which 
he  was  sentenced.  Undoubtedly  it  was  the  effort  to  evolve  a 
just  result  out  of  this  incongruous  situation  that  led  the  learned 
Appellate  Division  into  what  we  believe  to  be  an  untenable  de- 
cision. It  cannot  be  gainsaid  that,  under  the  law  as  it  stood  when 
Schali  committed  his  crime,  the  commutation  law  was  applicable 
to  indeterminate  sentences.     It  may  also  be  admitted  that  the 
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privilege  of  earning  commutation  was  a  substantial  right,  of 
which  Schali  could  not  be  deprived.  But  he  was  not  entitled  to 
commutation  until  he  had  earned  it,  and  non  constat  he  may 
never  earn  it.  When  he  has  earned  it  he  will  be  entitled  to  his 
discharge.  If  that  is  then  withheld  by  the  prison  authorities,  an 
application  therefor  may  properly  be  addressed  to  the  courts. 

As  we  have  already  intimated,  this  precise  question  cannot  arise 
under  the  law  as  now  amended.  In  the  light  of  experience  it  is 
obvious  that  "commutation"  is  inherently  and  logically  as  inap- 
plicable to  indeterminate  sentences  as  "parole"  is  to  definite  sen- 
tences. Many,  if  not  all,  of  the  difficulties  resulting  from  the  at- 
tempt to  apply  each  of  these  privileges  to  both  forms  of  punish- 
ment are  now,  however,  interesting  only  as  history  and  they  may 
safely  be  relegated  to  the  realm  of  things  past,  without  further 
comment. 

We  think  the  Special  Term  was  right  in  quashing  the  writ,  and 
therefore  the  order  of  the  Aopellate  Division  should  be  reversed. 

CULLEN,  C.  J.,  and  O'BRIEN,  BARTLETT,  HAIGHT,  and 
VANN,  JJ.,  concur.    Gray,  J.,  absent. 

Order  reversed,  etc. 
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PHELPS  v.  McADOO,  Police  Com'r,  et  aL 

(47  Misc.  5H-,9*N.  Y.  Supp.  36$.} 

(Supreme  Court,  Special  Term,  Kings  County,  June,  1905.) 

I.  Process — Search  Warrant. 

By  the  express  provisions  of  Code  Cr.  Proc.  9  799.  an  officer  may 
not  break  into  a  place  under  a  search  warrant,  unless,  after  due  notice 
of  his  authority  and  purpose  he  be  refused  admittance,  and  his  doing 
SO  otherwise  is  a  criminal  offense  by  the  express  provisions  of  Pen. 
Code,  &  iao. 

a.  Gaming— Entering  House  Without  Warrant — Statutes — Validity. 
Laws  igot,  p.  138,  c.  466  (Greater  New  York  Charter,  §  318),  em- 
powering the  police  to  enter  any  house  if  two  householders  report  in 
writing  to  the  police  commissioner  or  his  deputy  that  there  are  good 
grounds  for  believing  that  it  is  a  common  gambling  house,  is  uncon- 
stitutional. 

Note.— Right  op  Police  Officers  to  Forcibly  Enter  Premises. 

a-  To  arrest  under  warrant. — 470. 
b.  To  arrest  without  warrant. — 472. 
c  To  recapture. — 474. 
d.  To  execute  search  warrant.— 475. 


a.  To  arrest  under  warrant. 


An  officer  may  break  open  an  outer  or  inner  door  or  window  of  any 
building,  to  execute  a  warrant  of  arrest,  if,  after  notice  of  his  authority 
and  purpose,  he  be  refused  admittance. 

S  175,  Code  of  Criminal  Procedure 

An  officer  may  break  open  an  outer  or  inner  door  or  window  of  any 
building,  for  the  purpose  of  liberating  a  person,  who,  having  entered  for 
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3.  Saki— Entry  on  Suspicion. 

Greater  New  York  Charter,  §  315,  {Laws  tgoi,  p.  13ft  c.  466).  em- 
powering the  police  to  carefully  observe  and  inspect  all  gambling 
houses,  and  to  restrain  all  unlawful  and  disorderly  conduct  or  prac- 
tices therein,  does  not  give  the  police  a  right  to  forcibly  enter  a  house 
without  a  warrant,  on  suspicion  that  it  is  a  gaming  place. 

Suit  by  John  Phelps,  individually  and  as  president  of  the  West 
Side  Club,  against  William  McAdoo,  as  police  commissioner,  and 
others.  Motion  for  an  injunction  to  restrain  defendants  from  a 
continuous  trespass.    Motion  granted. 

Emit  E.  Fuchs,  for  plaintiff. 

Patrick  E.  Callahan,  for  defendants. 

Gaynor,  J.  A  captain  of  police  with  twenty-five  policemen 
armed  with  axes  suddenly  broke  into  the  rooms  of  the  West  Side 
Club  on  the  second  story.    They  did  not  seek  admission  in  an 

Right  op  Police  Officers  to  Forcibly  Euro  Pixmsxs, — Continued. 


the  purpose  of  making  an  arrest,  is  detained  therein,  c 
for  his  own  liberation. 


1  officer  may  forcibly  enter  a  store,  warehouse  or 

Haggerty  v.  WiOwr,  16  Johns.  987. 

Where,  as  soon  as  the  officer,  having  entered  the  open  back  door,  raised 
the  latch  of  the  door  of  the  accused's  room,  the  latter  held  the  door  fast, 
he  may  force  the  door  open. 

Hubbard  v.  Hack,  17  Johns.  127. 

An  officer,  haying  a  warrant  against  a  person  who  has  let  his  house  re- 
serving a  room  for  himself,  has  the  right  to  break  open  the  door  of  inch 
room  to  arrest  him. 

Williams  v.  Spencer,  5  Johns.  352. 

Hubbard  v.  Mack,  17  Johns.  127, 


472  VOLUME  XVI. 

Special  Term.  [June. 

orderly  way  by  the  door,  but  ran  up  ladders  and  broke  in  the  win- 
dows. They  then  broke  and  smashed  with  axes  and  other 
weapons,  doors,  windows,  ceilings,  mantelpieces,  water-closet 
bowls  and  urinals,  electric  fans,  pictures  and  other  things.  The 
photographs  exhibited  to  the  court  show  that  they  wrecked  the 
place.  They  arrested  three  persons,  but  Mr.  Justice  Blanchard  of 
the  Supreme  Court  discharged  them  on  a  writ  of  habeas  corpus 
for  total  lack  of  evidence,  and  with  the  concurrence  of  the  district 
attorney  of  New  York  county.  The  above  act  of  mob  violence 
was  one  of  a  series  of  trespasses  by  the  police  authorities  upon 
the  said  premises. 

They  acted  without  a  warrant.  But  it  should  be  said  in  vindi- 
cation of  the  law  that  no  warrant  would  have  justified  such  acts 
of  violence  and  wantonness.  The  law  does  not  even  permit  a 
police  officer  to  break  into  a  place  under  a  search  warrant  unless 
"after  notice  of  his  authority  and  purpose  he  be  refused  admit- 
tance" (Code  Cr.  Proc.  §  799),  and  it  made  a  criminal  offense  for 
him  to  do  so  (Penal  Code,  §  120). 

Right  of  Police  Officers  to  Forcibly  Ekter  Premises, — Continued. 

b.  To  arrest  without  warrant. 

A  peace  officer  may,  without  a  warrant,  arrest  a  person : 

1.  For  a  crime,  committed  or  attempted  in  his  presence; 

2.  When  the  person  arrested  has  committed  a  felony,  although  not  in 
his  presence. 

3.  When  a  felony  has  in  fact  been  committed,  and  he  has  reasonable 
cause  for  believing  the  person  to  be  arrested  to  have  committed  it 

§  177,  Code  of  Criminal  Procedure. 

To  make  an  arrest,  as  provided  in  the  last  section,  the  officer  may 
break  open  an  outer  or  inner  door  or  window  of  a  building,  if,  after 
notice  of  his  office  and  purpose,  he  be  refused  admittance. 

§  178.  Id. 

Though  the  presumption  is  that  a  public  officer  performed  his  duty  ac- 
cording to  law,  there  must  be  some  evidence  that  admission  was  asked 
and  refused  to  authorize  the  forcing  of  a  door. 

Randall's  Case,  5  C.  H.  Rec.  141. 
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It  may  be  that  the  members  of  this  club  commit  the  crime  of 
betting  on  horse  races  in  the  privacy  of  their  rooms,  as  the  police 
authorities  claim,  but  there  is  no  evidence  of  it.  No  doubt  there 
is  much  private  betting  and  gaming  in  our  clubs.  It  might  be 
well  if  the  police  authorities  should  soon  break  into  and  smash  the 
interior  of  one  of  our  leading  clubs  with  mob  violence,  for  every 
one  would  then  perceive  the  enormity  of  their  offense,  although 
it  would  be  no  greater  than  their  lawless  trespasses  against  the 
houses  and  persons  of  the  weak  and  uninfluential.  One  reason 
given  for  the  lawless  violence  on  this  place  is  that  the  building  is 
"reported,"  as  an  affidavit  of  a  police  captain  says,  "to  be  owned 
by  one  Theodore  Allen."  I  do  not  know  who  he  is ;  but  the  law 
does  not  permit  his  building  to  be  unlawfully  broken  into  by  the 
police  any  more  than  another  man's.  The  way  the  law  directs 
the  police  to  do  is  to  get  evidence  through  their  secret  service  or 
otherwise  against  the  club,  a  thing  easy  enough,  if  it  be  such  a 
gross  offender,  and  then  get  a  warrant  for  the  arrest  of  the 
guilty  ones,  and  have  them  tried,  and  surely  convicted  and  sent 

Right  of  Police  Officers  to  Forcibly  Enter  Premises, — Continued. 

Policemen  have  no  right  to  invade  houses  without  warrant  on  mere 
suspicion  or  hearsay  that  misdemeanors  are  committed  therein. 

People  v.  Glennon,  10  Ann.  Cas.  365 ;  37  Misc.  1 ;  74  N.  Y.  Supp.  794. 

They  may  not  forcibly  enter  any  one's  house  or  place  of  business  with- 
out a  warrant  from  a  magistrate,  except  in  pursuit  of  a  fleeing  criminal, 
or  on  a  call  for  help  against  violence,  and  the  like. 

Hale  v.  Burns,  44  Misc.  1;  80  N.  Y.  Supp.  711. 

An  officer  cannot  invade  her  house  and  arrest  a  woman  without  a 
warrant  upon  his  conscious  knowledge  that  the  house  is  disorderly,  i.  e., 
upon  knowledge  not  acquired  by  him  through  any  thing  he  had  seen  or 
which  had  been  told  him. 

People  v.  Glennon,  10  Ann.  Cas.  365 ;  37  Misc.  1 ;  74  N.  Y.  Supp.  704. 

Where  a  peace  officer,  after  breaking  open  a  door,  unlawfully  because 
without  demanding  admission,  to  arrest  an  offender,  is  killed  by  the  latter, 
the  prisoner  is  guilty  of  murder,  if  he  was  actuated  by  a  felonious  intent, 
but  if  he  was  actuated  merely  with  an  intent  of  defending  his  house  from 
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to  prison.  That  is  the  way  of  the  law,  and  it  is  the  only  efficient 
way. 

The  notion  of  any  police  official  that  he  may  go  about  smashing 
into  houses  and  clubbing  people  without  evidence  or  a  warrant, 
simply  because  he,  forsoooth,  "suspects"  them,  would  have  to  be 
deemed  insane  in  a  free  government,  if  it  did  not  arise  out  of 
ignorance  or  a  bad  motive.  And  to  make  the  police  force  do 
such  lawless  work  is  to  degrade  them.  It  is  not  to  be  wondered 
at  if  policemen  who  are  thus  taught  lawlessness  by  their  superiors 
occasionally  do  individual  acts  of  lawlessness. 

If  it  be  asked,  "What  is  to  be  dbne  if  no  evidence  can  be  ob- 
tained?" the  answer  of  the  law  is  plain  and  emphatic,  "Do  noth- 
ing." Not  even  a  murderer  can  be  arrested  and  imprisoned  with- 
out evidence.  Cannot  the  police  officials  understand  that?  And 
if  any  house  or  place  be  so  decorous  and  orderly  that  no  one  can 
see  anything  wrong  about,  and  no  evidence  can  be  got  against  it, 
it  must  be  left  alone.  That  is  the  law  of  all  free  governments.  In 
despotisms  they  sack  houses  and  arrest  people  at  will. 

Right  of  Police  Officers  to  Forcibly  Ekter  Premises, — Continued. 

invasion  in  the  belief  that  he  had  a  right  to  do  so,  he  is  guilty  of  man- 
slaughter only. 

Randnil's  Case,  5  C.  H.  Rec  141. 

c  To  recapture. 

To  retake  a  person  escaping  or  rescued,  the  person  pursuing  may,  after 
notice  of  his  intention  and  refusal  of  admittance,  break  open  an  outer  or 
inner  door  or  window  of  a  building. 

{  187,  Code  of  Criminal  Procedure. 

If  an  officer,  after  arresting  a  person  in  his  house,  is  thrust  out  by  his 
prisoner,  he,  upon  immediately  returning  with  assistance,  may,  to  recapture 
him,  break  open  the  outer  door  without  making  known  his  business  or 
demanding  admission. 

Allen  v.  Martin,  10  Wend.  300. 
Harft  v.  McDonald,  1  City  Ct.  181. 
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Do  the  police  ever  get  any  evidence  against  betters  on  horse 
races,  and  cause  a  conviction  ?  Have  they  caused  even  one  convic- 
tion? The  law  does  not  sanction  government  by  the  axe  and 
club.  That  is  the  way  in  Russia,  to  some  extent,  but  not  here  in 
our  free  government.  Ours  is  a  government  of  laws,  and  not  of 
men.  Russia  is  a  government  of  men,  and  not  of  laws.  The 
highest  official  with  us  has  to  keep  within  the  laws  prescribing  his 
duties  and  the  limitations  of  his  powers. 

The  pernicious  and  destructive  notion  is  abroad  to  some  extent 
that  "good"  officials,  that  a  "good"  police  commissioner  and 
"good"  police  captains;  should  be  permitted  to  overstep  the  law. 
Cannot  people  who  talk  like  this  understand  that  the  good  official 
who  oversteps  the  law  is  making  a  precedent  for  his  bad  succes- 
sor? As  Rufus  Choate  said  in  warning  to  public  officers  in  an 
argument  before  them : 

d  times ;  but  yon  set  an  example  for 


Right  op  Police  Omens  to  Forcibly  Enter  Pkzmis 


d.  To  execute  search  warrant. 

An  officer  may  break  open  an  outer  or  inner  door  or  window  of  a 
building,  or  any  part  of  the  building,  or  anything  therein,  to  execute  a 
search  warrant,  if,  after  notice  of  his  authority  and  purpose,  he  be  refused 
admittance. 

I  799,  Code  of  Criminal  Procedure. 

He  may  break  open  any  outer  or  inner  door  or  window  of  a  building 
for  the  purpose  of  liberating  a  person  who,  having  entered  to  aid  him 
in  the  execution  of  the  warrant,  is  detained  therein,  or  when  necessary 
for  his  own  liberation. 

!  800,  Id 

In  executing  a  warrant  to  search  for  stolen  goods,  an  officer  has  the 
right  to  forcibly  enter  a  cellar  after  a  refusal  to  open  the  door. 

Bell  v.  Clapp,  10  Johns.  163. 
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It  was  on  the  same  occasion  that  he  read  that  great  article  of 
the  Massachusetts  Bill  of  Rights  promulgating  government  in 
the  three  departments,  legislative,  executive  and  judicial,  to  the 
end  that  it  should  be  a  government  of  laws  and  not  of  men,  de- 
claring that  he  never  read  it  "without  a  thrill  of  sublimity,"  viz. : 

"In  the  Government  of  this  commonwealth,  the  legislative  department 
shall  never  exercise  the  executive  and  judicial  powers,  or  either  of  them: 
the  executive  shall  never  exercise  the  legislative  and  judicial  powers,  or 
cither  of  them:  the  judicial  shall  never  exercise  the  legislative  and 
executive  powers,  or  either  of  them:  to  the  end  that  it  may  be  a  govern- 
ment of  laws  and  not  of  men." 

It  is  criminal  for  officials  to  set  at  naught  and  trample  upon 
foundation  principles  of  free  government  like  this.  It  is  for  the 
police  authorities,  who  belong  to  the  executive  department,  to  get 
evidence  of  criminal  offenses  and  present  it  to  the  judicial  depart- 
ment, and  not  go  about  passing  judgment  themselves  and  doing 
unlawful  violence. 

The  counsel  for  the  plaintiff  advances  the  extraordinary  argu- 
ment that  the  police  should  have  entered  the  place  in  the  way  pre- 
scribed by  section  318  of  the  city  charter  (Laws  1901,  p.  138,  c. 
466).  It  purports  to  empower  the  police  to  enter  any  house  in 
the  city  of  New  York  if  two  householders  report  in  writing  to 
the  police  commissioner  or  deputy  commissioner  that  there  are 
good  grounds  for  believing  that  it  is  a  common  gambling  house. 

But  this  section  of  the  charter  is  unconstitutional  and  void.  No 
house  can  be  forcibly  entered  and  searched  anywhere  in  this 
country  except  under  a  warrant  obtained  from  a  magistrate  on 
sufficient  cause  proved  before  him  on  oath.  Our  ancient  Bill  of 
Rights,  which  is  deemed  fundamental  law,  contains  the  following 
explicit  provision,  which  is  also  in  the  Constitution  of  the  United 
States,  and  in  the  constitutions  or  bills  of  rights  of  all  of  our 
states,  viz. : 

"The  right  of  the  people  to  be  secure  in  their  persons,  houses,  papers  and 
effects,  against  unreasonable  searches  and  seizures,  shall  not  be  violated; 
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and  no  warrants  shall  issue  but  upon  probable  cause,  supported  by  oath  or 
affirmation,  and  particularly  describing  the  place  to  be  searched,  and  the 
persons  or  things  to  be  seized." 

We  have  far  more  to  fear  from  the  loss  of  this  priceless  in- 
heritance of  free  government  than  from  all  kinds  of  betting  and 
gaming;  than  from  all  the  vices  and  crimes  combined.  Exercise 
of  arbitrary  power  in  a  free  government  is  the  archvice ;  and  it 
brings  in  its  train  a  horde  of  vices,  especially  the  despicable  vices 
of  official  extortion  and  blackmail.  If  the  police  authorities  are 
permitted  to  invade  houses  at  will,  they  can  by  threats  thereof 
levy  extortion  and  blackmail  without  limit. 

The  contention  of  the  police  officials  is  that  they  acted  under 
section  315  of  the  city  charter  (Laws  1901,  p.  136,  c.  '466).  It 
purports  to  empower  the  police  as  follows: 

To  "carefully  observe  and  inspect  all  places  of  public  amusement,  all 
places  of  business  having  excise  or  other  licenses  to  carry  on  business;  all 
houses  of  ill  fame  or  prostitution ;  all  lottery  offices,  policy  shops,  and 
places  where  lottery  tickets  or  lottery  policies  are  sold  or  offered  for 
sale ;  all  gambling  houses,  cockpits,  ratpits,  and  public  common  dance 
houses ;  and  to  repress  and  restrain  all  unlawful  and  disorderly  conduct 
or  practices  therein." 

We  have  here  lawful  and  unlawful  businesses  and  places 
enumerated  all  in  one  class,  with  a  provision  that  the  police 
shall  "carefully  observe  and  inspect  them,"  and  "repress  and 
restrain  all  unlawful  and  disorderly  conduct  or  practices  there- 
in." 

Of  course  the  police  may  be  detailed  to  and  stationed  in 
theatres  and  other  licensed  places,  to  some  extent,  for  the  purposes 
mentioned.  But  to  station  them  in  gambling  houses  and  the 
other  unlawful  places  to  observe  and  inspect  and  keep  order 
would  be  to  license  such  places,  and  this  loose  statute  does  not 
mum  any  such  thing.  By  so  interpreting  it,  however,  police 
officials  have  in  the  past  claimed  and  obtained  entry  into  all  such 
places,  to  observe  and  inspect  them,  and  by  that  means  levied 
weekly  or  monthly  payments  upon  them,  and  in  that  way  col- 
lected vast  sums  annually. 
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The  recent  committee  of  nine  which  investigated  the  abuses  of 
those  who  rule  the  police  in  the  city  of  New  York,  recommended 
to  the  Legislature  the  repeal  of  the  two  charter  provisions  dis- 
cussed above,  for  the  reasons  which  I  have  here  stated. 

But  there  can  no  longer  be  any  excuse  for  police  officials  claim- 
ing the  right  to  forcibly  enter  into  such  places  without  a  warrant, 
for  the  courts  have  decided  that  this  section  of  the  charter  confers 
no  such  right.  People  v.  Glennon,  37  Misc.  1 ;  74  N.  Y.  Supp. 
794 ;  10  Ann  Cas.  365 ;  Id.,  175  N.  Y.  45 ;  67  N.  E.  125.  Judge 
Cullen  writing  the  unanimous  decision  of  the  Court  of  Appeals, 
which  affirms  the  lower  courts,  points  out  that  it  confers  no  new 
powers  of  entry  or  of  arrest ;  that  it  means  that  the  police  are  to 
observe  and  inspect,  etc.,  in  the  manner  allowed  by  law  through- 
out the  state;  that  is  to  say,  as  the  trial  judge  did  in  effect  in 
that  case,  that  the  police  could  "repress  and  restrain  disorderly 
and  unlawful  conduct  therein  by  forcibly  entering  the  premises,'' 
etc.,  "was  plain  error" ;  and  that  the  duty  to  enter  has  reference 
only  to  a  peaceable  and  lawful  entry,  i.  e.,  "it  was  his  (the  con- 
victed policeman's)  duty,  if  he  could  obtain  admission  to  the 
house  peaceably  and  without  violation  of  law,  to  enter  it  and  see 
what  its  nature  and  character  was."  The  same  is  decided  in  Hale 
v.  Burns,  44  Misc.  1 ;  89  N.  Y.  Supp.  71 1 ;  Id.,  roi  App.  Div. 
101 ;  91  N.  Y.  Supp.  929. 

I  strongly  suspect  that  this  club  is  used  for  book  betting  on 
horses  races,  and  if  the  police  will  proceed  according  to  law,  and 
not  by  lawless  spectacular  raids  without  warrant,  they  can  doubt- 
less bring  the  guilty  ones  to  justice. 

Motion  granted. 
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APPEAL. 

Appeal  a  bls      Orders  —  Refusal      to 

Transfer  Cause. 

An  order  denying  a  motion  to  remove 
the  trial  of  an  idnictment  from  the 
County  Court  to  the  Supreme  Court  on 
the  ground  that  the  judge  of  the  County 
Court  has  been  counsel  in  the  cause, 
within  the  prohibition  of  Code  Civ.  Pro. 
§  46,  affects  a  substantial  right,  and  an 
appeal  lies  therefrom.     People  v.  Haas, 


Presumptions  —  Truth  of  Facts  and 
Allegations. 

On  appeal  from  a  dismissal  upon  the 
complaint  and  opening  of  plaintiff's 
counsel,  the  facts  alleged  in  the  com- 
plaint and  stated  in  the  opening,  to- 
S^ther  with  every  inference  that  can 
airly  be  drawn  from  them,  must  be  as- 
sumed to  be  true.  Oakeshott  v.  Smith, 
371- 

Justices'  Courts — New  Trial. 

Code  Civ.  Proc.  S  306B,  provides  that 
when  no  issue  of  fact  or  law  is  joined 
"before  a  justice  of  the  peace,  and  the 
sum  or  value  of  property  sued  for  ex- 
ceeds $50,  the  appellant  may,  in  his 
notice  of  appeal,  demanu  a  new  trial  in 
the  appellate  court.  Held,  that  where  de- 
fendant did  not  appear  before  the  jus- 
tice, but  suffered  default  in  the  sum  of 
$79  and  costs,  and  no  issue  of  fact  or 
law  was  joined,  he  was  only  entitled  to 
be  heard  on  questions  of  law.  Doughty 
v.  Picott,  44a. 

Same— Transfer  of  Cause. 

Where  defendant,  when  sued  before 
a  justice,  failed  to  appear,  but  suffered 
default,  and  appealed  to  the  County 
Court,    erroneously    requesting    a    new 


trial  on  appeal,  such  request  did  not 
render  his  notice  of  appeal  inoperative, 
but  the  court  was  entitled,  on  defend- 
ant's motion,  to  transfer  the  case  to  the 
law  calendar,  and  hear  the  appeal  on 
questions  of  law  only.  Doughty  v. 
Picott,  443. 

■  Sake — Excuse  for  Default. 

Where  defendant  did  not  appear  be- 
fore a  justice  of  the  peace,  but  appealed 
from  a  judgment  against  him,  he  could 
not  excuse  his  default,  and  ask  for  a 
new  trial  before  the  same  or  another 
justice,  under  Code  Civ.  Proc.  3  3064, 
providing  that  if  an  appeal  is  taken  by 
defendant,  and  he  fails  to  appear  before 
the  justice,  and  shows  by  affidavit  or 
otherwise  that  manifest  injustice  has 
been  done,  and  renders  a  satisfactory 
excuse  for  his  default,  the  appellate 
court  may,  in  its  discretion,  set  aside 
the  appeal  and  order  a  new  trial  before 
the  same  or  another  justice.  Doughty 
v.  Picott,  44a. 


a.  In  general. — 442. 

b.  Surrogates'  courts. — 445. 

c.  Justices'  courts. — 445. 

d.  Municipal  court  of  New   York. 


Note. — Review  of  Judgment  of  Jus- 
tice of  Peace  for  Error  in 
Fact 280-287 

a.  Statute.— 3B0. 

b.  In  general. — 28a. 

c.  Nonservice  of  summons. — 284. 

d.  Other  errors  of  fact.—s&S- 

e.  What  is  not  error  in  fact.— £6. 
i.  Costs.— 287. 

Decision    —    Modification    —    Final 

Judgment. 

Though  an  appellate  court  has  power 
to  reverse  the  finding  of  a  trial  court  on 
a  question  of  evidence,  it  has  no  right 
to  substitute  therefor  another  finding  of 
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its  own,  and  award  final  judgment,  un- 
less the  facts  are  undisputed,  and  can- 
"not  be  varied  on  another  trial,  or  are 
established  by  official  records,  or  have 
been  specially  found  by  the  jury  or  trial 
court.  Dixon  v.  James,  93. 
Modification — Award  of  Damages. 

Plaintiff  sued  the  former  director  and 
officers  of  a  corporation,  which  had  been 
dissolved  for  insolvency,  to  recover 
moneys  invested  by  him  in  the  stock  of 
the  corporation,  alleging  that  he  was 
induced  to  invest  the  same  by  the 
fraudulent  representations  of  the'  de- 
fendants. The  court  found  in  favor  of 
all  defendants  except  the  manager  of  the 
company,  but  found  that  the  plaintiff 
had  suffered  nominal  damages  only,  and 
judgment  was  entered  against  the  man- 
ager for  six  cents  without  costs,  and 
for  the  other  defendants  with  costs. 
Held,  that  on  appeal  of  plaintiff  the  Ap- 
pellate Division  could  not  modify  such 
judgment  so  as  to  direct  that  plaintiff 
should  recover  from  the  manager  the 
sum  invested  by  him,  with  interest 
Dixon  v.  James,  93. 


a.  In  general.-i. 

b.  Negligence,— $. 

C.  Slander  and  libel. — 7. 

d.  Seduction    and    criminal    con- 

versation.— 12. 

e.  Assault,      false      imprisonment 

and      malicious      prosecution. 


BILLS  AND  NOTES. 

Payment — Taking  of  Note. 
The    taking    by    a    creditor    of    the 

debtor's  note  for  an  existing  indebted- 
ness does  not  merge  or  extinguish  the 
indebtedness,  but  the  note  is  merely  evi 
(knee  of  the  debt;  and,  when  default  is 
made  in  payment,  the  creditor  may  sue 
upon  the  original  demand,  and  bring  the 
note  into  court,  to  be  delivered  up  on 
the  trial.    Hilderbrandt  v.  Fallot,  138. 


a.  Code  provisions. — 93. 

b.  In  general. — 96. 

c.  In  equitable  actions. — 104. 

d.  Amount  of  damages. — 104. 

e.  Review     of     Court     of     Ap- 

peals.—105. 

ARREST. 


Judgment  fob  Assault. 

Code  Civ.  Proc.  §  549.  authorising  the 
arrest  of  defendant  in  an  action  for 
damages  for  personal  injury,  does  not 
authorize  the  arrest  of  defendant  in  an 
action  for  negligence  or  assault,  where 
the  act  causing  the  injury  was  that  of 
his  servant,  but  which  is  imputed  to  be 
his  act,  though  not  authorized  by  him. 
Davids  v.  Brooklyn  Heights  R.  Co.,  I. 

Same— Judgment  for  Costs. 

Under  Code  Civ.  Proc  §  549,  authoriz- 
ing arrest  of  defendant  in  an  action  for 
personal  injuries,  plaintiff  is  not  liable, 
where  a  judgment  for  costs  is  obtained 
against  him,  where  the  negligence 
charged  was  that  of  a  servant  of  de- 
fendant, so  that  he  was  not  liable  for 


a.  Taking  debtor's  own  note. — 138. 

1.  Extension  of  time. — 138. 

2.  As  payment. — 141. 

3.  Production  of  note  at  trial. 

—143- 

4.  Where    receipt    in    full    is 

given.— 143. 

5.  Effect  on  sureties'  liability. 

—143- 

6.  Where  goods  are   obtained 

through  fraud. — 144 

7.  Result       of       compromise. 

—144- 

8.  Non-negotiable     note. — 144. 

0.  Void  note. — 144. 

b.  Note  of  third  person.— 145. 

1.  As  payment.— 145. 

(1)  On    precedent    debt. 
"45- 

(2)  On    contemporaneous 
debt.—jji. 

2.  Extension  of  time. — 150. 

c.  Individual   note   of   partner   or 

joint  debtor. — 15a 

d.  Note  of  agent.— 151. 
t.  Of  executor  or  administrator. 


-153. 
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BROKERS. 

Stockholders  —  Unlawful  Sale  OF 
Stock  —  Findings  —  Evidence. 
In  an  action  to  recover  damages 
against  defendants,  as  stockholders,  for 
an  alleged  unlawful  sale  of  certain  stock 
carried  for  plaintiff  on  margin,  evidence 
held  to  sustain  findings  that  the  stock 
was  purchased  for  plaintiff's  individual 
account,  and  was  sold  in  violation  of  de- 
fendants' agreement  that  plaintiff  should 
have  the  entire  day  on  which  the  stock 
was  sold  in  which  either  to  put  up  mar- 
gin called  for,  or  arrange  to  otherwise 
take  care  of  the  shares.  Blaine  v. 
Thomas,  173. 


other  contracting  party,  plaintiff  may 
sue  the  sheriff  and  the  receiver  of  th; 
other  party  to  cancel  the  contract  for 
fraud,  even  though  it  was  not  subject 
to  attachment,  and  hence  allegations  in 
the  complaint  that  the  sheriff  threatened 
to  enforce  the  contract  were  surplusage. 
Pruyn  v.  McCreary,  288. 

CARRIERS. 


Insolvency  —  Rights    op    Borrowing 

Stockholders. 

On  the  insolvency  of  a.  building  and 
loan  association  the  rights  and  l^.Mlines 
of  borrowing  stockholders  should  not  be 
determined  until  it  has  been  ascertained 
what  the  net  assets  are.  People  v.  New 
York  Building  Loan  Banking  Co.,  27. 

Note.— Rights  and  Liabilities  of 
Memhers  of  Building  and  Loan  As- 
sociations in  Liquidation 27-38 


c.  Maturity  of  loan  by  involuntary 

dissolution. — 37. 

d.  Powers   of  directors.— 38. 


See  Railroads. 

CONTRACTS, 

Extension  of  Time— Consideration. 

A  promise  to  extend  the  time  of  pay- 
ment of  a  debt  is  not  binding  when  not 
:    supported   bv   a   sufficient   consideration. 
Hdderbrandt  v.   Fallot,   138. 

CRIMINAL  LAW. 

Searches  and  Seizures  —  Persons  Ar- 
reted— Search  for  evidence. 
The  police  may  search  the  person  of 
one  lawfully  arrested,  and  also  the  room 
or   place   in   which   he   is   arrested,   and 
also  any  other  place  to  which  they  can 
get  lawful  access,  for  articles  that   may 
be  used  in  evidence  to  prove  tli?  charge 
■  on    which    he    is    arrested.      Smith    v. 
Jerome,  153. 

Note.— Search     of     Person     and 
Property     of     One     Accused     of 
Crime 153-133 

Search  Warrant. 

By  the  express  provisions  of  Code  Cr. 
Proc.  §  709,  an  officer  may  not  brea'.<  into 
a  place  under  a  search  warrant,  unless, 
after  due  notice  of  his  authority  and 
purpose  he  be  refused  admittance,  and 
his  doing  so  otherwise  is  a  criminal  of- 
fense by  the  express  provisions  of  Yen. 
Code,  §  120.    Phelps  v.  McAdoo,  .570. 

Entering  House  Without  War;;  .NT- 
Statutes—  Validity. 
Laws  igoi,  p.  138.  c.  466  (Grcnter 
New  York  Charter,  §  3r8).  empo -cring 
the  police  to  enter  any  house  if  two 
householders  report  in  writing  to  thj 
police  commissioner  or  his  deputy  that 
there  are  good  grounds  for  believing 
that  it  is  a  common  gambling  home,  is 
unconstitutional.  Phelps  v.  McAdoo, 
1   470. 
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Same—Entry  on  Suspicion.  Note.— Fright     as    am     Element    or 

Greater    New    York    Charter,    S    3>5.       Damage  TOR   Injuries 68-72 

(Laws  1901,  p.  136,  c  466),  empowering 

the  police  to  carefully  observe  and  in-  DEEDS 
spect  all  gambling  houses,  and  to  re- 
strain all  unlawful  and  disorderly  con- 
duet  or  practices  therein,  does  not  give  ACKNOWLEDGMENT, 
the  police  a   right  to   forcibly  enter  a  An  acknowledgment  to  a  deed  that  on 
house  without  a  warrant,  on  suspicion  the  date  specified  before  the  notary  per- 
that  it  is  a  gaming  place.     Phelps  v  sonally    came    the    subscriber,    to    the 
McAdoo,  470.  notary  known,  and  also  known  to  him 

to  be  the  attorney  in  fact  of  the  various 

Note.— Right    or    Police   Omens   to  parties  to  the  instrument,  for  whom  the 

Forcibly   Ennui  Premises.  ..  .470-475  '"bscriber  signed  and  acted  as  attorney 

:n  fact,  and  that  she  executed  the  con- 

a.  To  arrest  under  warrant.— 47a  veyance    without    far    or    compulsion 

b.  To     arrest     without     warrant.  fr°™  her  husband,  but  failing  to  certify 

-472.  that  the  subscriber  was  known  to  the 

c  To  recapture.    -474.  notary  to  be  the  person  described  in  and 

d  To    execute    search    warrant.  wno  executed  the  conveyance  as  an  m- 

—475.  dividual,  was  insufficient  to  entitle  the 

conveyance  to  record  as  a  deed  of  the 

Indeterminate  Sentence  —  Minimum  subscriber  of  her  own  undivided  interest 

Penalty.  m  lne  property.    Carolan  v.  Yoran,  339. 

Pen.  Cole,  I  687a  (Laws  1902,  p.  833, 

c  383),  provides  that  a  person  never  be-  Note. — Certificate    or     Acknowl- 

fore  convicted  of  a  crime  punishable  by       edgment 339  346 

imprisonment  in  State  Prison  shall  be  ■  a  Statute  — 


sentenced  thereto  under  an  indetermui-  c  who  £f\okt  and  certify  t 

that  the  latter  sentence  cannot  be  held  A   p^rZ^i  MS' 

a  mistake,  and  interpreted  to  read  "shall  "  7J  2»ira I 

not  be  more  than  one  Year."     Peonle  v.  a    *. .    ■  a  .'. 


e  than  one  year."    Peoplt 


2.  As  to  identity  of  acknvwl- 


w,,j„    jjc-                    '                     *  a.  at  19  Mwwuj  oj  arc 

Warden,  463.  edging  ^.^^^ 

c  e.  Authentication. — 346. 

5AUt  3.  When        acknowledgment 

A  convict  was  sentenced,  while  Com-  taken    iu    another    slate. 

mutation  Law  1886,  p.  28,  c.  21,  was  in  346. 

force,  for  a  felony  for  which  the  maxi- 

™Si,."T.73,'.'0°r!'"".*'"1  "™"  D«™r-V«™  o,  Tim 

months,  and  the  minimum  four  years.  „_             .     .  .     .  ,.        ,             ... 

Held,  that  the  sentence  was  not  illegal  W*1"'  ■  d«d  la  delivered  to  a  third 

because   the   convict   might    earn    com-  Part£  »  be  delivered  to  the  grantee  on 

mutation  entitling  him  to  discharge  be-  the  .death  of  the  grantor,  no  title  passes 

fore    the    expiration    of    the    minimm  until  final  delivery  to  the  grantee;  but 

sentence.    People  v.  Deyo,  Warden,  463.  **  *Me  ll    then    deemed,   by    relation 
back,  to  have  vested  at  the  delivery  by 

Note.  -  Indeterminate    Sentence  the  **?*"  £  the  ?hird  Jf  "»"•  £  rc' 

j«,  tff,  fpect  of  all  intervening  rights.    Tomp- 

ww  ktns  v.  Tompson,  275. 

DAMAGES. 

Same— Revocation  or  Conveyance. 
Negligence— Fright— Recovery.  a  grantor  who  delivers  a  deed  to  a 
Fright  may  be  considered  as  an  ele-  third  party,  to  be  delivered  to  the 
ment  of  damage  in  an  action  for  in-  grantee  upon  the  grantor's  death,  can- 
juries,  where  it  was  accompanied  by  not  change  his  purpose  and  revoke  the 
actual  physical  shock.  Lofink  v.  Inter-  conveyance.  Tompkins  v.  Thompson, 
borough  Rapid  Transit  Co.,  68.  375. 
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Not*.— Delivery  op  Deed  after  Death  trcet  car.    Kleffmann  v.  Dry  Dock,  F_ 

or  Grantor   975-377  B.  &  B.  R.  Co.,  334. 

a.  In  general. — 275. 

b.  Specific  cases- -277.  City  Oedi ma nce— Judicial  Notice. 

Judicial  notice  will  not  be  taken  of 
DIVORCE.  the  ordinances  of  a  municipal  corpora- 

tion.    City  of  New  York  v.  Knicker- 
Proceeding  in  Anotheb  State— Etrct  bocker  Trust  Co.,  347. 

— Credit. 

Where   a   wife   left  the   matrimonial  EXECUTORS    AND   ADMINISTRA- 
domicile,  in  Vermont,  and  took  up  her  TORS, 

residence  in  New  York,  with  no  inten-  „  ,  -   .  — 

tion  of  returning  to  Vermont,  and  the  *"»*  TO  Administers  ale  dy  Execu- 
husband  sued  for  divorce  in  Vermont,      T?-^'-,  ,  •_• 

service  of  process  being  had  by  publica-  ,  While  an  executor  may  renounce  hi. 
tion  pursuant  to  the  laws  of  Vermont,  trust  he  cannot  Uwfully  sell  his  nght 
the  decree  of  divorce  was  entitled  10  full  t0  «"■«»*«  »  «*  S^t.^VS 
faith  and  credit  in  New  York,  under  the  JSr«ment  by  which  he  attempt,  to  do  » 
federal     Constitution.       Hammond     v.  for  »  consideration  to  himself  is  aga.nst 

Note.— Vaudity    or    Foreign 
..vorces 

a.  /»  general.— a  10. 

b.  As  affected  fry  domicile. — 213. 
C.  Conclusiveness  against  piai 
a    "»    ■    *** -    ;-  <„v«       uiiocf  *~oae  i_iv.  noc,  5  a-/y>,  pro- 

fourth  *  vidin«  that  on  the  •«"1emerTt  of  the  ac- 

.    j.«„,i.'..„  ^.„-.j:,*.™     -,,  count  of  an  executor  the  surrogate  must 

f  illk,    ff  £££??rn&iMf  aUow  to  him  for  his  services  the  com- 

?£L  LZZ?Z.a  missions  therein  specified,  an  executor  i. 

will  has  been  proved,  letters  testamen- 
DRUGGI5TS.  tary  issued,  and  the  account  presented 

to  and  passed  upon  by  the  surrogate. 
See    Negligence.  Oakeshott  v.  Smith,  371. 

Domicile.  Same— Surviving  Executor. 

Where  one  bought  a  farm  in   Vcr-  Where  three  executors  were  named  in 

moot,  and  lived  there  for  five  years  with  a  will,  and  only  two  qualified,  and  one 

his  family,  voted  there,  and  was  for  a  died  after  serving  for  nine  months,  and 

year    a    town    official,    qualification    for  before  the  settlement  of  the  surviving 

which  required  a  year's  actual  residence,  executor's  accounts,  and  no  accounting 

Vermont  was  the  state  of  his  domicile,  was  made  by  the  executor  of  the  de-* 

though  he  worked  in  New  York,  and  ceased  executor,  and  the  estate  exceed- 

spent  a  portion  of  his  time  there.    Ham-  ed  $100,000.  personal  property,  over  all 

mond  v.  Hammond,  210.  debts,  only  one  full  commission  can  be 
allowed  to  the  accounting  executor  for 

Poison — Judicial  Notice.  receiving  the  principal  of  the  estate,  and 

Judicial  notice  will  be  taken  of  the  for  turning  it  over  to  himself  in   the 

fact  that  one-tenth  of  a  grain  of  mor-  form  of  the  investments  in  which   he 

phine,  taken  every  four  hours,  could  received  it  Matter  of  McCormick,  401. 
not  have  a  poisonous  effect.    Laturen  v. 

Bolton  Drug  Co.,  Limited,  367.  Same  —  Deceased  ExECUTOi  —  Allow- 
ance. 

Construction  or  Horse  Street  Car—  Where  one  of  two  executors  died  nine 

Judicial  Notice.  months  after  appointment,  in  determin- 

The  court  may  take  judicial  notice  of  in*  the  compensation  to  be  allowed  him, 

the  construction  of  an  ordinary  horse  whatever  portion   of   the   estate   which 
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came  into  his  hands  which  would  have  FOREIGN'  CORPORATIONS, 

been  turned  over  to  legatees,  or  on  the 

final  accounting  of  the  surviving  execu-  See   Pleading. 

tor  turned  over  in  kind  to  the  trustee 

authorized  to  receive  it  under  the  will,  GRAND  JURY, 

should  be  included,  with  the  amount  real- 
ised in  cash  up  to  the  time  of  the  death   Powers — Presentment. 
of   the   coexecutor,   in    computing   com- 
missions at  one-half  rate  for  receiving       Code  Crim.  Proc.  5  260,  provides  that 
where  the  terms  of  the  will  and  consent   the   grand   jury   must    inquire    (1)    into 
of  the  parties   render  the  conversion  of   the  case  of  every  person   imprisoned  in 
the  property  into  cash  unnecessary,  and    the  jail  on   a  criminal   charge,  and   not 
commissions  also  on  cash  paid  out  dur-    indicted;     (2)     into    the    condition    and 
ing  the  life  of  the  deceased  coexecutor.    management  of  the  public  prisons  in  tne 
Matter  of  McCormick,  401.  county;  and  (3)  into  the  wilful  and  cor- 

rupt    misconduct     in     office     of     public 
Same  —  Deceased  Coexecutor  —  Al-  officers.    Section  261  gives  them  free  ac- 

lo  .vance.  cess  to  public  prisons  and  the  examina- 

The  executor  of  a  deceased  coexecu-  lion  of  public  records.  While  there  is 
tor,  on  the  settlement  of  the  accounts  no  specific  provision  for  a  report  as  the 
of  a  sole  surviving  executor,  is  not  be-  result  of  an  inquiry,  section  250,  in  re- 
fore  the  court  in  his  official  capacity;  ferring  to  the  preservation  of  the  min- 
and  any  allowance  to  be  made  to  him  utes  of  the  proceedings  of  the  grand 
rests  in  the  sound  discretion  of  the  jury,  uses  the  term  '"presentment"  in 
surrogate,  and  is  not  measured  by  Code  contradistinction  to  '"indictment."  Held, 
Civ.  Proc.  §  27.10,  relating  to  the  com-  that  the  grand  jury  may,  in  the  exercise 
pcnsatlon  of  executors.  Matter  of  Mc-  of  its  inquisitorial  powers,  make  a  pre- 
Cormick,  401.  sentment   in  the  nature  of  a  report,  al- 

though an  indictment  cannot  or  does  not 
Commissions.  follow   it,  and  such   report  need   not   be 

Under   Code   Civ.   Proc.   §   2730,   pro-   stricken     out     because     it     incidenialiy 
viding   for   the   apportionment   of   com-    designates    some    public    official    as    re- 
pensation    where    there    shall    be    more   sponsible   for  omission   or  commissions, 
than  one  executor  or  administrators  ar-        Matter  of  Jones,  15. 
cording    to    the    services    rendered,    the  „  „ 

nurr.l.cr  of  executors  or  administrators   >•«=■  —  Presentments   by   Gr.  xa 

lo  v.  bom  commissions  can  be  allowed  is        JVRV 15-1S 

measured  by  the  number  in  ofi.ee  at  the  „,.un,.v(, 

lime  of  awarding  such  commUdotu,  and  HIGHWAYS. 

n*-t  in*  the  number  who  may  have  acted 

at  ?  mo  time  and  for  o-i'e  reason  or  Encroachments  —  Remedies. 
another  have  ceased  to  be  executors  or  City  ordinaries  regulating  sidewalk* 
administrators  at  the  limt-  of  :!•;  judicial  and  streets  of  the  city,  and  containing 
,  settlement.  Matter  of  McCormick,  401.  prohib:t;ons  aga.nst  encroachments  on 
the  sidewalks,  with  a  penalty  which  may 
Note. — Commissions  of  Executors  and  be  imposed  for  a  violation  thereof,  do 

Administrators  ._ 401-422   not  affect  the  right  of  the  city,  by  suit 

a.  Code  provisions. — 401.  in  equity,  to  compel  the  removal  of  en- 

b.  Basis    upon    which     computed,    croachments  on  its   sidewalks.     C:lv   of 

—403-  New  York  v.  Knickerbocker  Tru;t  Cj., 

c.  When  payabL:— 409.  347. 

d.  Waiver    of    right    to    commis- 

sions.—411.  Encroachment      cn      Street  —  Coit- 

e.  In    addition    to    specific    com-       plaint  —  Sufficiency. 

pensa Hon .—413.  A  complaint  by  a  city  for  removal  of 

f.  Denial  of  commissions. — 416.         permanent  constructions  encroaching  on 

g.  Full    commissions    and    appor-    its  sidewalks  prayed  that  it  be  adjudged 

tionment. — 418.  that  the  constructions  constituted  a  -  V 

h.  Dur.He  commissions. — 421.  lie  nuisance,  that  tl'e  occupation  of  1':; 

i.  Assignability.— 422.  walk  was  illegal,  that  defendant  be  en- 
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joined    from    further    maintaining    the  Same  —  Disputed     Claim  —  Reduc-. 

con  struct. ons,   and   be   compelled   to   re-  tion. 

move  the  same,  and  that,  on  failure  to  In  an  action  to  foreclose  a  mechanic's 
do  so,  plaintiff  he  ordered  to  charge  the  Ten  the  court  found  that  there  were  de- 
expense  of  removal  to  defendant.  Held,  fects  in  the  work  and  delay  of  perform- 
that  the  complaint  was  not  objectionable  ance  and  allowed  a  certain  sum  as  dam- 
as  improperly  uniting  in  the  same  count  ages  on  defendant's  counterclaim  therc- 
a  cause  of  action   in  equity   to   abate   a  for,  and  disallowed  claim  of  plaintiff  for 

_    .mother    in   ejectment   to  extra   work,   and   directed   judgment   in 

real    property.      City    of    New  his  favor,  with  interest  on  the  differ- 

York  v.  Knickerbocker  Trust  Co.,  347.  ence  between  the  amount  allowed  on  de- 
fendant's counterclaim  and  the  payment 

Came— Nuisance.  called-  for  by  the  contract.    Held,  that, 

tm^m  co„S;,u=,™S  r»p,i„8  ,  J^rtfe'iUf  <»«  £ 

portion    of   a   citys    sidewalks    and    ex-  .       _    '    ,„•    "j       *.  '        ,,.    „.„■        f_„ 

v..,v  «  ik.  «-t,i:J.  ,i„„.,,(,„m  -,.  .,  „„;„  oe   ascertained,   and   as    the    claim    tor 

S"i£  Tl£r$TZV£Z.  ™  „7t.„w,"  J^SS?  "«?£; 

Terra  Cotta  Co.  v.  Harde,  40. 

Same— Remedy.  Note. — Interest    on    Unliquidated 

Equity  has  jurisdiction,  at  the  suit  of      Demands  40-50 

a  city,  to  compel  the  removal  of  obstruc-  a.  In  general. — 40. 

tions    of    encroachments    on     its    side-  b.  Arising    from    breach    of    eon- 

walks  so  as  to  exclude  the  public  there-  tract. — 41. 

from.     City  of   New   York  v.   Knicker-  c.  Mutual    open    and    current   ac- 

bocker  Trust  Co.,  347.  counts.— -47. 

d.  Arising  out  of  torts. — 48. 
Note. — Power  of  Municipality  to  e.  Where     debtor     absent     from 

Permit     Obstructions    or     En-  state.— 50. 

croachments  on  s  ide  walks.  .347"349 

Executors  —  Legacies  —  Payment. 

Where  there  was  nothing  in  a  will  in- 
dicating  an    intention   of   testatrix   that 
..,„„.-~~.~v.  legacies   should   not   draw   interest   until 

INJUNCTION.  paid,  the  fact  that  they  could  not  be  paid 

in   full   until   funds   were   received   from 
Seizure    of    Letters— Remedy    of    In-   the  sale  of  lands  in  a  foreign  state  did 
jured  Party.  not  deprive  the  legatees  of  the  right  to 

A  complaint  to  compel  officers  of  the   interest.     Matter  of  Irving,  186. 
law  to  deliver  to  plaintiff  letters  taken 

from  him  by  the  police  at  the  time  of  his  Same— Computation. 
arrest  fails  to  state  grounds  for  a  man-  Where  partial  payments  are  made  on 
datory  injunction  pending  suit,  where  it  legacies  entitled  to  interest,  the  amount 
alleges  that  the  indictment  pursuant  to  ,;1]c  should  be  determined  by  first  apply- 
which  plaintiff  was  arrested  charges  no  ;,-g  tne  payment  to  the  discharge  of  i'n- 
erime.     Smith  v.  Jerome,   153.  xirest  then  due,  and,  if  the  payment  ex- 

reeds  the  interest,  by  applying  the  sur- 
INTEREST.  plus  to  discharge  the  principal,  the  sub- 

sequent interest  to  be  computed  on  the 
Unliquidated     Demand    —    Computa-  balance  of  the  principal  remaining  due; 
tion.  and,  if  a  payment  be  less  than  the  in- 

The  modification  of  the  old  common-  terest,  the  surplus  interest  should  not  be 
law  rule  that  the  amount  of  a  demand  taken  to  augment  the  principal,  but  in- 
should  be  ascertained  before  intere-t  can  terest  should  be  computed  as  continuing 
be  allowed  requires  the  amount  due  to  on  the  former  principal  until  the  period 
be  capable  of  ascertainment  bv  m--e  when  payments,  taken  together,  exceed 
c\i--i-u- iiit ion.  Excelsior  Terra  Otta  Co.  the  interest  due,  and  then  the  surplus 
v.  Harde,  40.  to    be   applied   toward   discharging   the 
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p  In-p:;!,  and  interest  to  be  then  coin-  LANDLORD  AND  TENANT. 

pi.lt J  <_n  the  balance  as  before.     Mat- 
ter of  Irving,  186.  Covenant    TO    Repai» — Buach — Meas- 
ure or  Damages. 

Note.— Interest  on  Legacies 186-109       The  measure  of  damages  for  breach 

of  an  ordinary  covenant  of  a  landlord 

a.  General  rule. — 186.  to  repair  is  either  the  actual  cost  of  mak- 

b.  Exception*. — 188.  ing  the  repairs,  or  the  difference  in  the 

1.  Legacies    to    infant*    and  rental   value  of  the  premises   as    they 

widow*. — 190.  were,  and  as  they  would  have  been,  had 

2.  Legacies  of  income. — 104.  the    Contemplated    repairs    been    made. 

c.  Direction  in  will. — 195.  Beakes  v.  Holzman,  451. 

d.  Specific   legacies.     107. 

e.  Waiter    of    right    to    interest.  Same— Contract— Validity. 

,    „— ,o8-  .  Where,  after  a  tenant  had  notified  her 

f.  Rate  and  computation.— X99.         landlord    that    she    would    vacate    the 

premises  on  account  of  defective  pipes, 

JUDGES.  the  landlord  promised  that,  if  the  tenant 

would  remain,  he  would  repair  all  the 

Disqualification    —    Application     of  plumbing  on  the  premises,  and  would 

Statutes  —  Criminal  Trials,  pay  the  tenant  all  damages  caused  by 

water  coming  into  the  premises  by  rea- 

Code   Civ.   Proc    §   46,   prohibiting   a    son   of   defective   pipes,   whereupon   the 

judge  to  sit  or  take  part  in  the  decision    'enant   continued   to   occupy   the   pran- 

of  a  cause  to  which  he  is  a  party,  or  in    lscs-   tne   landlord  s   contract   was   valid 

which  he  has  been  attorney  or  counsel,    and  based  °n  a  sufficient  consideration. 

applies    to    civil    and    criminal    trials.    Beakes  v.  Holzman,  451. 

People  v.  Haas,  378.  .  „  _ 

Same— Reduction  of  Damages. 
Disqualification  —  Action  as  Couh-       Where  a  landlord  failed  to  repair  the 
stI  plumbing  on  the  premises  according  to 

•■■--*    „jth  the  tenant,  the  latter 


Under  Code  Civ.  Proc  8  46.  prohibit-    could  not  permit  the  pipes  to 

ing  a  judge  to  sit  in  a  cause  in  which  he  0f  repair  for  an  unreasonable  length  of 
has  been  attorney  or  counsel,  a  judge  time,  and  thus  enhance  her  damages, 
who  had  acted  as  attorney  for  an  al-  but  was  bound  to  use  diligent  effort  to 
leged  accomplice  of  defendant,  and,  as  reduce  such  damages  by  herself  mak- 
such.  had  consulted  with  defendant  on  jng  necessary  repairs.  Beakes  v.  Holi- 
the  indictments  pending  against  him,  man,  451. 
was  thereby  disqualified  to  preside  on 

defendant's  trial.  Same— Pleading— Proof. 

People  v.  Haas,  378.  In  an  aC|j0n  for  rent,  a  counterclaim 

for  damages  for  the  landlord's  failure  to 
perform  a  covenant  to  repair  water  pipes 
1  was  not  defective  for  failure  to  allege 
_  that  the   tenant   used  diligent   efforts  to 

jL  Statute.— 379.  reduce  the  damages,  by  herself  making 

b.  In  general. — 381.  necessary  repairs;  such  diligence  being 

c  Party. — 384.  a  matter  of  proof,  rather  than  pleading. 

d.  Attorney.— 386.  Beakes  v.  Holzman,  451. 

e.  In terttt.— 390. 

f.  Relationship.— 393.  Note.— Remedies    of    Tenant    foe 
1.  "Party."—  .393.  Failure  of  Landlord  to   Make 

f.  On  appeal.— 394.  Repairs 451-461 

h.  Surrogates. — 395, 

1.  Waiver.— 396.  a.  Necessity  of  covenant.— 451. 

[■  &*****■— 3W-  b.  Right  of  tenant  to  repair.—, 454. 

t  Effect.— . 398.  c.  Action  for  breach  of  covenant. 

Waiver.— 359,  —456. 
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e.  Counterclaim  in  summary  pro- 

ceeding!.— 461. 

f.  Abandonment. — 462. 


viding  that  no  final  judgmi 
shall  be  entered  until  after  the  expira- 
tion of  three  months  after  the  filing  of 
the  decision  of  the  court  or  report  of  the 
referee,  an  interlocutory  judgment  of 
divorce  is  ineffectual  to  dissolve  the 
marriage  entered  into  in  a  foreign  state 
between  a  party  to  the  divorce  suit  and 
a  third  person  after  the  entry  of  the  in- 
terlocutory judgment,  and  prior  to  the 
entry  of  final  judgment,  is  absolutely 
void,  under  the  domestic  relations  law 
(Laws  1896,  p.  316,  c.  273,  Sec.  3),  de- 
claring a  marriage  void  if  contracted  by 
a  person  whose  husband  or  wife  by  a 
former  marriage  is  living,  unless  such 
former  marriage  has  been  annulled  or 
has  been  dissolved.    Pettit  v.  Pettit,  307. 

Same  —  Void     -Iarriages  —  Annul- 
ment. 

No  judicial  sentence  of  nullity  is 
necessary  iik  order  to  free  a  party  to  a 
void  marriage,  but  a  decree  of  annul- 
ment is  provided  for  in  such  case  by 
Code  Civ.  Proc.  g  1742.  Pettit  v.  Pettit, 
307. 
Sam  e— R  a  ti«  cation. 

While  a  voidable  marriage  may  be 
ratified,  a  marriage  which  is  a  nullity 
because  contracted  while  a  prior  exist- 
ing marriage  is  in  force  is  not  the  sub- 
ject of  ratification.    Pettit  v.  Pettit,  307. 


Sake  —  Annulment  —  Discretion  op 

Court. 

Plaintiff  was  the  co-respondent  in  a 
divorce  action  in  which  defendant's  wife 
procured  a  divorce  from  defendant.  Im- 
mediately after  the  entry  of  an  inter- 
locutory judgment  of  divorce,  plaintiff 
and  defendant  went  into  another  state 
and  were  married  notwithstanding  the 
amendment  to  Code  Civ.  Pro.  {  1774, 
prohibiting  the  entry  of  final  judgment 
of  divorce  until  the  expiration  of  three 
months  after  the  decision  of  the  court, 
which  had  just  gone  into  effect,  and  of 
which  plaintiff  and  defendant  might 
have  been  ignorant.  Plaintiff  was  at  the 
time  barely  eighteen  years  old,  and  no 
children  resulted  from  the  marriage. 
Held,  that  justice  would  be  best  sub- 
served by  annulling  the  marriage.  Pettit 
v.  Pettit,  307. 

Note.— Void  Marriages  307-312 

a.  In  general. — 307. 

b.  Relationship.— 308. 

c.  Marrriage  during  life  of  spouse. 

—300, 

d.  Marriage  after  divorce. — 309, 

e.  Marriage      after     absence      of 
spouse. — 312. 

i*  NNULMENT  —  ImPOTENCY  —  SURGICAL 
Examination  op  Defendant. 

In  a  suit  to  annul  a  marriage  on  the 
ground  of  impotency,  though  the  plain- 
'  '   1  the 


While  Laws  1901,  p.  933,  c  339,  re- 
quiring a  marriage  to  be  solemnized  by 
a  clergyman  or  one  of  certain  officers,  or 
to  be  evidenced  by  a  written  contract  of 
marriage,  signed  and  acknowledged  by 
the  parties,  was  in  force,  a  marrriage 
void  when  entered  into,  because  of  the 
existence  of  a  prior  undissolved  mar- 
riage, could  not  be  validated  by  mere  co- 


rmination  by  surgeons,  the  e , 

i™ eluding  the  testimony  of  the  surgeons, 
'hould  not,  in  the  absence  of  peculiar 
features,  be  had  other  than  before  the 
court,  or  at  any  other  time  than  during 
the  progress  of  the  trial  or  the  taking 
of  evidence  on  default.  Gore  v.  Gore, 
106. 

Note.— Annulment    or    Marriage    tor 
Physical  Incapacity 106-115 

a.  In  general. — 106. 

b.  Concealment  .  of    physical     in- 
capacity.—\(B. 

t.  Practice. — no. 
d.  Right  to  physical  t 
-113. 
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MORTGAGES. 

Deed  as  Mortgage — Agreement  as  to 
I ltu»  Advances—  Evidence. 
The  court  in  an  equitable  action  may 
.""d  that  a  deed  given  as  a  mortgage  was 
r.ven  as  security  for  future  advances,  as 
well  as  for  the,  debt  then  owed,  the 
mortgagee  so  testifying,  though  the 
nnrigagor  testify  to  the  contrary.  Hunt- 
ington v.  Kneeland,  73. 

Same— Advances   for   Different    Pur- 

A   deed  given   as   security   for  a  note 
and  for  "any  other  liability  or  liabiliti 
*     *     *    which    may   be   hereafter   co 
traded,"  will  secure  advances  for  ente 
prises  other  than  that  in  which  the  mort- 
gagor was  then  engaged.    Huntington  v. 
Kneeland,  73. 

Same—  Subsequent  Agreement. 

Where  a  deed  is  given  as  security  for 
a  certain  debt,  the  parties  may  after- 
wards agree  that  it  shall  stand  as  secur- 
ity for  other  debts.  Huntington  v. 
Kneeland,  73. 

Same — Rights  of  Other  Creditors. 

The  person  to  whom  a  deed  is  given 
rn  a  mortgage  tor  future  advances  is  en- 
titled as  against  persons  thereafter  be- 
coming creditors  of  the  mortgagor  with- 
out knowledge  that  he  owned  the  land, 
to  its  security  for  all  advances  made 
prior  to  the  entry  of  judgments  by  the 
oilier   creditors.      Huntington    v.    Knee- 

Note.—  Mortgages    to    Secure    Future 


b.  Consideration. — 76. 

c.  Parol  agreements. — 79. 

d.  Indebtedness  covered. — 81. 

e.  Record  as  notice.— 38. 

f.  Effect  of  noticc.-~go. 

g.  Unrecorded  mortgages. — 91, 

h.  Damages  for  breach  of  agree- 
ment—92. 


mortgagor  the  owner  of  (he  fee.  and  re- 


s  the  mortgagee' 


siricis  trie  mortgage-  „ . , 

and  permits  him  to  procure  possession 
only  by  the  express  or  implied  consent 
of  the  mortgagor  or  *•*■  ■■«— — «»» 
Becker  v.  McKrea,  43a 


I     F02S=3S1 


-    R  ECC VERY 


A  mortgagee  who  obtains  lawful  pos- 
session under  his  mortgage  cannot  be 
ousted  unless  the  mortgagor  redeems 
the  premises  by  paying  off  the  balanre 
due  on  the  mortgage.  Becker  v.  Mc- 
Krea, 430. 

Character  of  Mortgagee's  Possession 

— Evidence. 

On  the  issue  of  the  character  of  a 
mortgagee's  possession  of  premises,  e.  - 
d;:"ce  held  to  authorize  a  finding  tljat  l:s 
went  into  possession  by  consent  of  the 
mortgagor.    Becker  v.  McKrea,  430. 


Where  a  mortgagee  has  been  in  lawful 
possession  for  more  t'lan  the  20  year.: 
prescribed  by  Code  Civ.  Proc  §  3yj, 
within  which  to  bring  a  suit  for  redemp- 
tion, he  acquires  an  absolute  title  to  the 
mortgaged  premises.  Becker  v.  McKrea, 
430. 

Note.  —  Mortgagee  in  Possession 


a.  In  general. — 430. 

b.  Acquisition   of  possession.— 433. 

i.  Effect  upon  title. — 434. 

c.  Retention  of  possession, — 435. 

1.  Effect  of  payment.— 436. 

d.  Accountability    for     rents    a::d 

froHts.— 437. 

e.  Allowance      for      expenditures. 

-43& 

f.  Rights    against    third    parties. 


g.  A, 


-435. 

ction  to  redeem. — jjg. 
I.  Statute  of  limitations 

NEGLIGENCE. 


-440. 


Interest  0 


—Right  to  Posses- 


-  Negligence    in     Filling 

Evidence  —  Judicial 

2  Rev.  St.  ip2-\  pt.  3,  p.  312,  c.  s,  tit.       Notice. 

1.  §  P"  taking  a  v.  ay  from  the  mortgagee        A    prescription    given    by   a   physreian 

the  right  to  brins  ejectment,  makes  the   to  his   patient   called   for   "Elixir    Pim-.s 
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Comp.    cum    Heroin — ounces    4."     The  the  former  trial  by  the  exercise  of  rea- 

li.uggist  had  a  bottle   of  "fclixir   Pinus.  sonable  diligence,  that  il  is  material  to 

Compositus"  and  a  bottle  of  Heroin,  and,  the  issue,  is  not  merely  cumulative,  and 

on  consulting  a  pamphlet  issued  by  the  its  character  is  such  that  it  would  prob- 

maker   of    the    Heroin    and   the    Elixir  ably   have   changed   the   result.     O'Hara 

Pinus  Composition,  he   found  that  such  v.  Brooklyn  Heights  R.  Co.,  116. 
ini!rk-.."acturer  also  put   up  a  compound 

known    as     "Elixir     Pinus     Compositus  c, „„ 

.   with   Heroin,"  and  the  formula  in  the  3AUt 

BLniptitet  showed  that  the  proportion  of  Where,    in    an    action     for     injuries, 

erain  in  the  Elixir  Pinus  Compositus  plaintiff's  most  material  witness  on  the 

with   Heroin   was   1-24  of  a  grain  per  subject  of  damages  testified  that  she  had 

■drachm,    whereupon,   in   filling   the   pre-  slept  with  plaintiff  during  the  month  of 

scription,   he   added   1-24  of  a  grain  of  August,  1902,  when  the  injury  occurred, 

Heroin  to  each  drachm  of  Elixir  Pinus  and  thereafter  for  about  two  years  up  to 

Compositus.     Held,  that  the  pharmacist  the  time  of  the  trial,  and  that  after  the 

was   not    negligent    in   so   compounding  injury    plaintiff    had    hysterical    convul- 

the    prescription.     Laturen    v.    Bolton  sions,  etc.,  but  on  a  motion  for  a  new 

Drug  Co.,  Limited,  367.  trial  she  made  an  affidavit  that  her  evi- 
dence at  the  trial  was  false;   that  she 

Note.  —  Negligence  op  Druggists  «',ent  to  live  wi,lh  ""cousin  in  April  or 

267-273  -^ay>   1902,  and   continued   to   live   with 
her  until  April,  1903,  when  she  went  to 

a    In  general— 267  "vc  w'tn  anotner  woman,  and  lived  there 

b'  Specific  cases— 170  lm,il    A"Kust-    I0t>3.    "P   to   which    time 

c!  Practice.- 272.  she  never  spent   a   night  with   plaintiff; 
and   this   affidavit   was   corroborated   as 

—                        —                        -  to  the  places  where  she  lived  by  A.,  who 

Blasting  -  Evidence  -  Sufficiency.  tMtifieJ  ,hat  on  no  evening  QJurjng  the 

Evidence  in  an  action  for  injuries  to  time  witness  lived  with  her  did  she  ever 

a   building,   caused   by   blasting   on   ad-  sleep    with    plaintiff— it    was    error    for 

jacent  property,  examined,  and  held  not  the  court  to  refuse  a  new  trial, 
to    show    actionable    negligence    on    de- 
fendant's part.     Luria  v.  Cusick,  226. 


Same  —  Evidence  —  Admissibility. 

.In  an  action  for  injuries  to  a  building  GeneTal  prineipl„^ 

caused   by   defendant   while  blasting  on  b   Discovery.— 1 18. 

adjacent  property    evidence  showing  the  c   Diligence.-m. 

manner    in   which  _  defendant   conducted  d   M atcrial. -12b. 

the  blasting  operations  some  weeks  after  e   CumuIatizc-128. 

the   injury   was   inadmissible.      Luna   v.  f   Impeaching.-ix). 

Cusick,  226.  g   changing  result— v 


Note.— Trespass  by  Blasting.  .226-330 


PLEADING. 


r        An  averment   in  a   defense  that  the 

contract   in   suit   was   executed   in    New 

York  was  a   denial  of  the  allegation  in 

NEW   TRIAL.  *hc   omplaint   that   it   was   executed   in 

Pennsylvania,   so   that   the   defense   was 

Newly  Discovered  Fvidence  no1  subJect  to  attack  by  demurrer  under 

NEWLY   DISCOVERED   tWDENCE.  Co(Je     Cjv       pr()C]     §     4Q4_     „ermittjng     a 

A  new  trial  should  be  granted  for  plaintiff  to  demur  to  a  defense  consist- 
newly  discovered  evidence  if  it  appears  me  of  new  matter.  Onderdonk  v.  Peale, 
that  it  could  not  have  been  obtained  on    Teacock  &  Kerr  Inc.,  233. 
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Nor. — Demurrer  to  Defenses.  .333-249  Answer— Dtwntt 

,  In  an  action  to  recover  for  legal  serv- 

a.  In  general.— 233.  fceSi  tbe  answer  set  up  that  the  services 

b.  Form  of  demurrer.— 234.  were  rendered  between  the  dates  alleged 

c.  What  demurrable.— 237.  in  the  complaint,  but  that,  by  an  agrec- 

1.  New  matter.— 239.  mtal    between    the    parties    before    the 

2.  Denials.— 241.  services  were  rendered,  it  was  under- 

3.  Irrelevant  matter. — 243.  stood  that  plaintiff  was  to  accept  a  sum 

4.  Partial  defense— 24$.  to   ],e    fixed    by    defendant,    which    had 

5.  Defense      iwi      answering  j^,,  fo^  but  that  plaintiff  refused  to 

«».*  aw*— 245.  accept  sueh  sum-    HfJ((j  ihat  the  answer 

6.  Several  defense*.— 245.  was  demurrable,  in  that  it  did  r 
-*»■  "       ■ 


g.  Prjfli«.— 240.  RAILROADS. 

Foreign  Corporations  —  Right  to  do  Duty   to   Passengers — Supervision   of 

Business  —  Certificate  —   Plead-  Movements. 

IN0-  A  common  carrier  engaged  in  a  great 

In  an  action  on  a  contract  by  a  foreign  city    in    the    transportation    of    a    large 

corporation,  alleged  to  have  been  exe-  number  of  passengers  between  stations, 

cnted  and  delivered  in  another  state,  the  from  which  it  controls   their  admission 

failure   of   such   corporation   to   obtain  to  its  trains  is  bound  to  exercise  care 

the     certificate    prescribed     by    General  to  so  direct  the  movements  and  disposi- 

Corporation  Law,  §  15   (Laws  1892,  p.  tion   of  those   whom   it   undertakes   to 

1805,  c  687),  could  not  bar  the  snit,  in  transport    as    to   preserve    their    safety, 

the  absence  of  any  averment  that  such  Kohm    v.    Interborough   Rapid   Trar.1.1 

corporation  was  doing  business  within  Co.,  315. 
the  state.    Onderdonlc  v.  Peale,  Peacock 

&  Kerr,  Inc.,  233-  Same  —  Insufficient  Accommodate  n* 
— Crowded  Platforms  —  Negligence 

Partial  Defense  -  Demurrer,  -Questions  for  Jury. 

Code  Civ.  Proc  %  soB,  provides  for  a  -,Where  \***LSf  P?"™**™  '"  a 
partial  defense  in  an  Answer,  but  that  it  **££*  JLlE2u  if,  "2*.u% 
must  be  expressly  stated  to  be  a  partial  «*»»*•>■  room  inside  its  cars,  so  that 
defense.  In  an 'action  to  recover  for  *he  P¥"«8J™  ™*  ata"n  ?n  lh«  P^" 
services.  the  defense  was  that  it  had  form  ,n  2*?*  "Hijf*  *\2*  % 
been  agreed  that  a  sum  to  be  fixed  by  are  P.erm;tted  to  so  ride,  whether  the 
defendant  should  be  received  in  satis-  cf,r"er  "  "»"•««  in  ««jwiiw  the 
faction  of  the  services,  but  that  plaintiff  Plalf°""  »  become  so  crowded  that  a 
had  refused  to  accept  the  sum  as  fixed;  K"fP*e,«l!  W  to  »*  J™1**  °»  »  * 
but  there  was  no  tender  nor  was  the  1uestl<m  for  ,he  Iury-  Kohm  v.  Inter- 
money  brought  into  couA.  Held,  that  trough  RaPid  Trim*  Co,  31S 
the  defense  was  a  partial  one,  and  de-  Same— Proximate  Cause. 
murrable   because    not    pleaded    as    re-        •           ■        ,             ..     ■ 

quired.     Butltr  v.  GtncSil  Ace.  Auiir.  „A  iSE'L  .i^SSP^i  .  i.SfJl 

/■ 1  ■ ,     „,  not  liable  tor  the  death  ot  a  passenger 

Corp.,  L.mt.,  301.  who  W(f  from  a  crowded  tffa£?h 

the  absence  of  evidence  that  the  pas- 

Note.— Partial   Defences .301-305  aenger's  fall  was  caused  by  the  crowded 

condition   of  the   platform,  and  where 

a.  Code  provision*.— 301.  the  evidence  rather  shows  that  the  pas- 

b.  In  general. — 202.  senger  slipped  and  fell  because  of  snow 

c.  How  pleaded. — 203.  brought  upon  the  platform  by  other  pas  - 

d.  What  constitutes.— 405.  sengers,  and   there   is  no   evidence  of 


INDEX  OF  CASES  AND  NOTES.  493 

any  other  negligence  on  the  part  of  the  when  one  of  them  partially  fell,  whipped 

carrier   than  the  overcrowding  of  the  it,  causing  it  to  start  the  car  with  a 

platform.  jerk,  which  threw  plaintiff  off,  and  he 

Kohm  v.  Interborough  Rapid  Transit  was  injured.    Plaintiff  became  aware  of 

Co.,  315.  his  dangerous  position  while  the  horses 

were    galloping,    but    did    not    move. 

Note.— Liability  of  Carrier  for  Ik-  thaafr  he  could  have  held  onto  the  rail 

jury    to    Passenger    Riding    on  *j*  °"e  hand  and  °Pened  lhe  car  door. 

"-     -          ._.-.-                      ...  —  1  with  the  other,  or  could  have  requested 

the  conductor  to  open  it  and  help  him 

a.  Statute ««.  'n,°  tne  car'     "™,  that  the  refusal  to 

t  W»£l.Sm«-— 31a  £tai»  u  rt,™.wl  *  <*•**  'l»": 

1  ligmeri-iA  "'<   ptoinoll   tad   «•«»   to   .pprctand 

5.  Collision.— 327. 

c  CoBtrittdarjp  negligence.— 398.  Same. 

I.  /n  general.— 32ft  A  charge  which  was  generai  jn  char- 

2  Ef^HE?  "i  ??"rTfl*  acter,  and  left  the  jury   to  consider  all 

3.  Possibility   of  being  wade.  the  eircumst2nces,  and  then  say  whether 
„— 330.  plaintiff  exercised  the  care  and  caution 

4.  Knowledge       of       danger.  of  an  ordjnarjly  prudent  person,  did  not 

— 332-  properly  present  the  question  of  the  ap- 
prehended danger  of  plaintiff's  position 

Street  Railways  —  Injuries  to  Pas-  and  his  duty  to  enter  the  car. 

sengers  —  Negligence  —  Contribu-  Kleffmann  v.  Dry  Dock,  E.  B.  &  B. 

torv    Negligence  —    Submission   to  R.  Co.,  334. 

Jury  —  Sufficiency  of  Evidence. 

In  an  action  against  a  street  railway  Street  Railroads  —  Passengers  Pay- 

for  personal  injuries  received  by  plain-  ing  Fare  —  Transfers. 
tiff,  a  passenger,  evidence  held  sufficient 

to  justify  submission  to  jury  of  ques-  Railroad  Act,  section  104  (Laws  180a, 

tions    of    defendant's    negligence    and  P-  '4o6,  c.  676),  provides  that  street  car 

plaintiff's     lack    of    contributory    negli-  companies  shall  upon  demand,  -and  with- 

rnce.     Kleffmann  v.  Dry  Dock,  E.  B.  out  extra  charge,  give  to  each  passenger 

B.  R.  Co.,  334.  paying  one  single  fare  a  transfer,  etc., 
and  that  on  refusal  the  company  so  re- 

Car  Platform  -  Dangerous  Position  *"J«  ^Su&  XJ^  SVSf^L\\ 

-Vumwimi  iw  _  Duty   of    Pas-  P*"Y-    ««*  that.  where  plaintiffs  hus- 

— Knowledgr  of  —  duty   of    Pai  £nd      jd  the  {area  of  ^  plaintiff  and 

SSITO,«-  himself  on  defendant's  street  car,  plain- 

A  passenger  on  a  street  car  cannot  tiff  was  entitled  to  a  transfer  as  a  "pas- 

voluntarily  place  himself  in  a  position  senger  paying  one  single  fare,"  and  on 

of  danger,  with  knowledge  of  the  fact,  refusal  of  such  transfer  could,  as  the 

and  then  charge  dereliction  on  the  street  "aggrieved   party,"    maintain  an  action 

car  company  in  performing  its  duty,  if  under   the  statute.     Carpenter  v.   New 

he  could   have   removed   himself   from  York  City  Ry.  Co.,  261. 
the  dangerous  position  and  thus  escaped 

TS^i  Sf™''"  v-  Drr  Do*  E  "•  Nort-s™,  R«n.»»v  h.«n 

1  B-  R.  Co.,  33).  Tmutti *>!-* 

Plaintiff   boarded   one   of   defendant's  t>.  Company's  rules. — 362. 

cars,  and  stood  on  the  front  platform,  c.  Actions  for  penalty. — 363. 

holding  onto   a    rail   behind   him.     The  d.  Actions  for  damages.— 265. 

driver  urged  the  horses  to  a  gallop,  and,  e.  Leased  extensions.— -066. 
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REAL  ESTATE. 
Easement  —  Extinguishment. 

An  easement  created  by  deed  is  a 
valuable  property  right,  and  cannot  be 
extinguished  without  compensation 
merely  because  of  an  unauthorized  or 
excessive  use.  McCulloueh  v.  Broad 
Exchange  Co.,  51. 

Where  an  easement  permitted  the  use 
of  an  area  and  alley  over  the  servient 
estate,  the  inclusion  of  the  dominant 
estate  in  other  real  property,  to  which 
the  use  of  the  easement  was  not  ap- 
purtenant, in  the  space  on  which  one 
office  building  was  erected,  and  con- 
structed so  that  all  of  its  parts  were 
interdependent,  and  containing  an  open- 
ing into  the  area  and  alleyway,  which 
was  used  by  the  tenants  of  those  parts 
of  the  building  which  stood  on  land  not 
entitled  to  the  use  of  the  easement,  as 
well  as  the  tenants  occupying  the  domi- 
nant estate,  entitled  the  owners  of  the 
servient  estate  to  an  injunction  against 
the  entire  use  of  the  easement  until  the 
building  should  be  so  altered  as  to  per- 
mit the  easement  to  be  enjoyed  by  the 
dominant  estate  alone.  McCullough  v. 
Broad  Exchange  Co.,  51. 

Same. 

Where  an  easement  permitting  ingress 
to  and  egress  from  the  dominant  estate 
is  appurtenant  to  part  of  the  premises 
on  which  an  office  building  is  erected, 
and  heated  by  a  single  plant  located  on 
the  dominant  estate,  and  placed  so  that 
the  easement  might  be  used  in  the  haul- 
ing of  coal  to  and  removing  of  ashes 
from,    the    building,    the   owner   of    the 

(liort-nf,  in  that  he  has  no  right  to  use 
it  in  generating  heat  to  be  transmtited  to 
those  portions  of  the  building  not  erect- 
ed on  the  dominant  estate.  McCullough 
v.  Broad  Exchange  Co.,  51. 


live  on  the  land,  hut  walked  over  it 
once,  commenced  to  clear  off  the  under- 
brush, and  fixed  the  fences;  and  another 
witness  stated  that  he  knew  the  father 
"went  on  and  took  possession."  There 
was  no  proof  that  at  the  time  of  such 
acts  the  owner  of  the  record  titlit  was 
living  and  of  sound  mind,  or  that  his 
heirs  or  devisees  were  at  such  times 
under  no  legal  disability.  Held,  that  no 
adverse  possession  sufficient  to  show  a 
marketable  title  was  established.  Freed- 
man  v.  Oppenheim,   132. 


r  Leave — Jurisdiction. 


against  a  receiver  without  leave  does 
not  affect  the  jurisdiction  of  the  court, 
but  merely  constitutes  contempt,  and 
the  action  is  regular  until  the  proceed- 
ing is  stayed  or  set  aside  by  the  court. 
Pruyn  v.   McCreary,  aS3. 

Nora— Leave  to  Sue  Receivers  .  288-297 


Nom— Vt 


authorized  or  Excessive 
Easements 51-54 


hfuc  as- to  adverse  possession, 

i  u-nfifdthat  his  father  did  not 


c.  Effect  of  failure  to  ask  leave. 

—296.- 

d.  Practice\-297. 

Foreign  Receiver — Appearance. 

Under  Code  Civ.  Proc.  §  421,  declar- 
ing that  defendant's  appearance  must  be 
made  by  serving  a  notice  of  appearance 
or  a  copy  of  a  demurrer  or  an  answer, 
and  section  1780,  declaring  that  a  foreign 
corporation  may  be  sued  by  a  resident 
cf  this  state,  a  receiver  of  a  foreign 
corporation  appointed  in  another  state, 
and  who  served  a  demurrer  in  an  action 
;>  gainst  him  in  this  state  by  a  resident 
of  this  state  to  cancel  a 
fraud,  thereby  gave  the  t 
tion.  even  though  the  contract  related 
to  lands  in  a  foreign  country.  Pruyn  v. 
McCreary,  288. 

STATUTES. 

ClNSTSUCTOHf. 

Charter  of  Greater  New  York   (Laws 
1901,  p.  22,  c.  466)   §  41,  providing  thai 
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the  ordinances  in  force  January  I,  1902, 
not  inconsistent  with  the  charter,  are 
continued  in  full  force  and  effect,  does 
nut  continue  such  ordinances  as  part  of 
the  statutory  law  incorporated  in  the 
provisions  of  the  charter.  City  of  New 
York  v.  Knickerbocker  Trust  Co.,  347. 

STATUTE  OF  LIMITATIONS. 
Suspension  —  Non  residence. 

Code  Civ.  Proc  §  401,  provides  that 
if,  after  a  cause  of  action  has  a.crued 
against  a  person,  he  departs  from  the 
state,  and  remains  continuously  absent 
therefrom  for  the  space  of  one  year  or 
more,  the  time  of  his  absence  is  not  a 
part  of  the  time  limited  for  the  com- 
mencement of  an  action  Held,  that 
where  defendant,  who  was  indebted  to 
plaintiff  on  a  note  which  became  due 
August  24,  1897,  removed  to  Canada  in 
May,  1898,  and,  with  the  exception  of 
one  occasion  when  he  returned  for  six 
months  because  of  illness,  and  certain 
visits  not  longer  than  two  or  three  days 
at  a  time,  was  continuously  absent  from 
the  state  for  more  than  a  year,  and  until 
suit  was  brought  on  the  note,  the  time  of 
his  absence  was  properly  deducted  from 
the  period  of  limitations.  Lawrence  v. 
Hogue,  298. 


,.  Statu 


-299. 


b.  Applicai 

c.  Nonresidents. — 302. 

d.  Character  of  return.— 304. 

e.  Continuity  of  absence.— 305, 

f.  What   constitutes  absence. — 305. 
■      '  ' r— 306. 

1  slate.— 306. 


A  P  PE  A  L— R  EVERS  A  L— Cu  ST  S. 

Code  Civ.  Proc.  §  779,  provides  that, 
when  costs  are  not  paid  within  the  time 
fixed  by  an  order,  all  proceedings  on 
the  part  of  the  party  required  to  pay  the 
same  shall  be  stayed  until  payment  there- 
of. Held  that,  where  a  justice's  judg- 
ment for  plaintiff  was  reversed  on  ap- 
peal, and  formal  judgment  entered  fixing 
the    costs    on    reversal,    and    p-jr:m:t:i:-.g 


issue  for  their  collection, 
but  the  costs  were  not  imposed  as  a  con- 
dition to  the  granting  of  a  new  trial, 
the  determination  of  the  justice  that 
proceedings  were  stayed  because  of 
plaintiff's  failure  to  pay  costs  of  re- 
versal was  erroneous.  Smith  v.  Cayuga 
Lake  Cement  Co.,  280. 

Same— Statutes— Error  in  Fact. 

Code  Civ.  Proc.  §  3066,  provides  that 
on  an  appeal  from  a  justice,  if  the  judg- 
ment is  reversed  for  an  error  in  fact 
not  affecting  the  merits,  the  costs  of  the 
appeal  are  in  the  discretion  of  the  Ap- 
pellate Court,  but  an  error  of  law  re- 
?ii i ring  a  reversal  entitles  the  success- 
ul  party  to  costs.  Section  779  provides 
that,  when  costs  are  not  paid  within  the 
lime  fixed,  all  proceedings  on  the  part 
of  the  party  required  to  pay  the  same 
are  stayed  until  payment  thereof.  Held, 
that  where,  on  appeal  by  defendant  from 
a  justice's  judgment,  a  reversal  was  had, 
and  a  new  trial  directed  before  another 
justice,  the  erroneous  determination  of 
such  justice  that  plaintiff  was  stayed 
until  payment  of  the  costs  of  reversal 
was  not  an  "error  in  fact."  within  sec- 
tion 3066,  but  an  error  of  law,  and  on 
appeal  by  plaintiff,  he  being  successful, 
he  was  entitled  to  costs  as  of  right. 
Smith  v.  Cayuga  Lake  Cement  Co.,  28a 

Similar  Action.  Pending. 

The  owners  in  severalty  of  lands 
abutting  on  a  creek  sued  defendants, 
owners  in  severality  of  tanneries  upon 
said  creek,  by  the  same  attorney,  to  re- 
cover for  the  pollution  of  the  stream 
and  to  restrain  further  pollution.  De- 
fendants demurred  to  the  complaints  on 
the  ground  of  misjoinder.  Held,  that  a 
motion  to  stay  further  prosecution  in 
said  actions  on  the  ground  that  another 
owner  had  brought  a  similar  action  in 
which  a  decision  on  a  demurrer  was 
pending  would  be  denied  for  want  of 
power.    Sammons  v.  Parkhurst,  251. 


a.  Similar  parties. — 251. 

b.  Similar    cause    of   action.— 2$2. 

c.  Similar  relief. — 255. 

d.  Action      determining      contro- 

versy.— 256. 

e.  Action  in  another  state. — 259. 
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TRIAL. 

Under  Code  Civ.  Proc.  5  1065,  requir- 
ing tbe  jury  commissioner,  in  drawing  a 
Under  Code  Civ.  Proc.  f  986,  provid-  special  jury,  to  select  in  the  presence 
ing  that,  where  defendant  demands  that  0f  the  parties  or  their  attorneys  the 
the  action  be  tried  in  a  county  other  than  names  of  48  persons,  whom  he  deems 
that  where  it  is  commenced,  a  written  mo3t  indifferent  between  the  parties  and 
demand  must  be  served  on  plaintiff's  best  qualified  to  try  the  issues,  either 
attorney  with  the  answer,  or  before  serv-  party  is  entitled  to  have  the  list  select- 
ice  of  the  answer,  the  fact  that  after  the  fd  by  the  commissioner  set  aside  where 
service  of  a  demand  the  place  of  trial  the  selection  is  made  in  the  absence  of 
be  changed,  defendant's  demurrer  to  the  the  parties  and  their  attorneys.  Indus- 
complaint  is  overruled,  is  of  no  import-  trial  ft  General  Trust  v.  Tod,  361. 
ance  where  leave  to  answer  is  after- 
ward given  to  the  defendant.  Wash- 
ington v.  Thomas,  160.  Same  —  I  saw;  clarities  —  Setting 
Aside  List. 

Where  the  court  at  Special  Term  di- 
-    recti  that  a  special  jury  be  struck,   it 
,  ....  i.-     rnay  and  should  set  aside  the  jury  as 

ily  at  a  certam  place,  where  he  kept  his  ^[^(,.,1  Bn(j  order  the  striking  of  a  new 
horses,  carriages,  and  servants,  had  busi-  :  ;„  tt(e  of  any  jrregniarity  in  the 
ness  interests,  and  paid  taxes,  but  mam-  se]Ktjon  0f  tne  jury  which  may  render 
tamed  an  office  for  the  transaction  of  lne  procee(iing  a  nullity,  or  jeopardise 
business  at  another  place,  where  he  kept  the  result.  Mgght  to  be  obtained  by  such 
an  apartment  which  he  used  while  at  :ury  industrial  ft  General  Trust  v. 
the  latter  place  transacting  busmess,  the  j^i  .g, 
former  place  was  his  residence,  within  ' 

the  meaning  of  Code  Civ.  Proc.  I  0&4, 
providing   thai    actions   not   specified   in    Mll_      c™..™    1  ..._■..  ■&,  ,*,, 

the   two    proeeedm,    settle.    nt«.t   be  Noh.-St.uck  Jtnus  361-3* 

tried  in  the  county  in  which  one  of  the 

parties  resided  at  tbe  time  the  action  a    statute  -361 

was      commenced.        Washington      v.  D-  /„  fWMWE— 361. 

Thomas,  160.  t  impartiality  of  trial.— 363. 

d  Importance  of  cote.— 364. 

1.  Libel  of  public  oMcrV.-&. 

e. .  Intricacy  of  cote. — 368. 

t  Practice.— 360. 

I'.  Acthns^Si.  VENDOR  AND  PURCHASER, 

c  Parties.— 164. 

d.  Residence. — 166.  _ 

e.  Corporations.— 168.  Marketable  Tim  —  Aotmse  Posses- 

f.  Change  of  vetute.—lJO.  SI0S' 

A  vendee  is  not  bound  to  accept  a  title 
Special      Jcey  —  Compliance      with  by  adverse  possession  on  the  mere  fact 

Statute.  °[  uninterrupted  possession  of  the  prem- 

ises for  over  ao  years,  in  the  absence  of 

The  proceeding  prescribed  by  Code  proof  that  the  legal  owners  ot  the  prop- 
Civ.  Proc.  8§  1063-1069,  for  the  selection  erty  during  that  period  were  not  under 
of  a  special  jury,  is  a  special  proceeding,  a  disability  so  that  the  statute  would 
in  which  the  requirements  of  the  statute  run  against  them.  Cardan  v.  Yoreii. 
must  be  strictly  complied  with.  Indus-  339. 
trial  ft  General  Trust  v.  Tod,  361. 
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WILLS.  settlement  of  the  accounts  of  the  sur- 

viving   executor,    the    trustee    and    the 
CoirsmicTioN  —  Dmsioit  of  Honour  retidaanr  legatees  are  entitled  to  have 
Estate.  tnp  residuary  estate  divided  into  as  many 

parts  as  there  are  grandchildren,  by  the 
Testator  gave  his  residuary  estate  in  trustee  selected  by  the  testator,  and  the 
"trust  to  be  divided  into  as  many  separ-  executor  will  be  directed  to  turn  over 
ate  equal  parts  as  the  testator  left  sur-  the  whole  of  the  estate  for  the  purpose 
viving  grandchildren,  such  parts  to  be  of  the  trust;  the  shares  of  the  adult 
paid  over  to  each  grandchild  as  he  be-  p-'anrichildren  being  payable  after  the 
■came   of  age.     Held   that,   on   judicial  division.    Matter  of  McConnick,  401. 


/*  iyic 


7862   003 


I 


UABYARD  LAW  LiEMBS 


